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In  the  Circuit  Court  of  the  United  States  for  the   Western 
District  of  Washington.     Northern  Division. 


EUSSO-CHINESE  BANK   (a  Corpora-  ^ 
tion ) , 

Plaintiff  in  Error, 

vs.  j^     No.  1517. 

NATIONAL   BANK   OF   COMMERCE 
OF  SEATTLE, 

Defendant  in  Error. 


Names  and  Addresses  of  Counsel, 


T.  L.  STILES,  Esq., 
Fidelity  Bldg.,  Tacoma,  Washington. 

MESSRS.  CHICKERING  &  GREGORY, 

Of  Counsel,  San  Francisco,  Cal.,  and 

DORR  &  HADLEY  of  Seattle, 
Attorneys  for  Plaintiff  in  Error. 

G.  E.  de  STEIGUER,  Esq., 
New  York  Bldg.,  Seattle,  Washington, 

MESSRS.  KERR  &  McCORD, 

Hoge  Bldg.,  Seattle,  Washington, 

Attorneys  for  Defendant  in  Error. 
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COMPLAINT. 

In  the   United  States   Circuit    Court,    ^Vestern    District    of 
Washington.     Northern  Division. 

EUSSO-CHINESE  BANK   (a  Corpora- 
tion ) , 

Plaintiff, 
^^-  V      No.  1517. 

NATIONAL   BANK   OF   COMMERCE 
OF  SEATTLE, 

Defendant.  ^ 

Now  comes  the  above-named  plaintiff  and  complains  of 
the  above-named  defendant,  and  for  cause  of  action  alleges: 

I. 

That  the  plaintiff  at  all  the  times  hereinafter  mentioned 
was,  and  it  now  is,  a  banking  corporation  organized  and  exist- 
ing under  the  laws  of  the  Empire  of  Russia,  and  had,  and  now 
has,  its  principal  place  of  business  at  St.  Petersburg,  Russia, 
and  had  in  the  years  1903  and  1904,  a  branch  bank  at  Port 
Arthur  in  the  Empire  of  China. 

IL 

That  the  defendant,  at  all  the  times  hereinafter  mentioned, 
was,  and  it  now  is,  a  corporation  organized  under  the  national 
banking  laws  of  the  United  States,  and  had  and  now  has  its 
place  of  business  at  Seattle,  King  County,  Washington. 

IIL 

That  on  or  about  the  11th  day  of  December,  1903,  the  de- 
fendant remitted  to  plaintiff's  branch  bank  at  Port  Arthur, 
China,  a  certain  draft  in  writing,  drawn  by  the  Centennial 
Mill  Company  upon  Clarkson  &  Co.,  at  Port  Arthur,  China, 
requiring  said  Clarkson  &  Co.  to  pay,  ninety  days  after  date, 
to  the  holders  of  said  draft  the  sum  of  thirty-six  thousand  one 
hundred  and  ninety-four  dollars  and  eighty  cents,  with  inter- 
est from  date  of  acceptance  at  six  per  cent  per   annum,    ex- 
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change  aud  lolU'ctiou  fees.  Said  draft  was  duly  endorsed  so 
as  to  authorize  ])hiintitt"s  said  branch  bank  to  collect  the  same, 
and  was  remitted  to  plaintiff's  said  branch  bank  for  collec- 
tion, and  remittance  of  the  proceeds  thereof  to  defendant,  at 
Seattle,  Washington. 

IV. 

That  said  draft  was  dul.y  received  by  plaintiff's  said  branch 
bank  at  Port  Arthur,  China,  on  or  about  the  18th  day  of  Jan- 
uary, 1904,  and  was,  by  said  branch  bank,  presented  to  said 
Clarkson  at  Port  Arthur,  on  the  30th  day  of  January,  1904, 
and  was  then  and  there  accepted  by  said  Clarkson  and  his 
acceptance  duly  written  thereon. 


That  said  draft  became  due  and  payable  ninety  days  after 
said  acceptance  on  the  30th  day  of  January,  1904,  which 
was  the  30th  day  of  April,  1904;  but  that  by  the  law 
of  Russia  then  in  effect  in  commercial  transactions  in 
said  city  of  Port  Arthur,  and  by  the  custom  of  merchants 
and  bankers  therein,  the  acceptor  of  a  foreign  draft  was  enti- 
tled to  two  days'  grace  for  the  payment  of  said  draft,  after 
the  due  date  thereof,  excluding  Sundays,  and  whereas,  the 
said  30th  day  of  April,  1904,  fell  upon  Saturday,  the  said 
Clarkson  Co.  was  entitled  to  and  including  the  2d  day  of 
May,  1904,  in  which  to  pay  said  draft. 

VI. 

That  said  draft  was  not  paid  by  said  Clarkson  &  Co.  on 
said  2d  day  of  May,  1904,  or  at  all;  and  thereupon  plaintiff's 
said  branch  bank  caused  said  draft  to  be  duly  protested  for 
non-payment  by  the  Notary  of  said  city  of  Port  Arthur. 

VII. 

That  at  all  the  times  mentioned  in  1903  and  1904,  the  Em- 
pire of  Russia  and  the  Empire  of  Japan  were  at  war,  and 
said  Port  Arthur,  China,  was  on  or  about  the  4th  day  of  May, 
1904,  completely  invested  and  surrounded  by  hostile  troops  of 
Japan  engaged  in  said  war,  so  that  from  said  4th  day  of  May, 
1904,  for  a  long  time,  said  Port  Arthur  and  the  inhabitants 
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thereof,  and  the  plaintiff's  said  branch  bank  were  compelled 
to  suspend  all  ordinary  business  transactions,  and  were  un- 
able to  receive  or  send  out  any  communication  by  mail,  where- 
by plaintiff's  said  branch  bank  was  unable  to  mail  to  defend- 
ant any  advise  of  the  non-payment  of  said  draft,  or  to  return 
said  draft  and  the  protest  thereof  to  defendant  until  on  or 
about  the  26th  day  of  May,  1904. 

VIII. 

That  on  or  about  the  26th  day  of  May,  1904,  plaintiff's 
said  branch  bank  at  Port  Arthur  did  mail  to  defendant,  at 
Seattle,  Washington,  notice  of  the  non-payment  of  said  draft, 
together  with  the  said  draft,  and  the  official  protest  of  the 
said  notary  thereof. 

IX. 

That  thereafter  and  on  or  about  the  first  day  of  January, 
1904,  the  said  Port  Arthur  was  captured  by  the  armies  of 
Japan,  engaged  in  said  war,  and  the  armies  of  Japan  took 
possession  of  plaintiff's  said  branch  bank,  and  took  from 
plaintiff's  agents  in  charge  thereof,  all  of  the  books,  records, 
and  papers  of  said  branch  bank,  including  all  of  its  books, 
records  and  papers  having  reference  to  said  draft  and  re- 
tained the  same,  so  that  plaintiff  had  no  access  thereto,  or 
knowledge  of  the  contents  thereof,  for  the  space  of  more  than 
one  year. 

X. 

That  while  said  books,  records  and  papers  of  plaintiff's 
said  branch  bank  at  Port  Arthur  were  thus  in  the  possession 
of  the  said  armed  forces  of  Japan,  and  before  they  had  been 
recovered  by  plaintiff,  defendant  represented  and  claimed  to 
plaintiff  that  said  draft  had  never  been  returned  to  defend- 
ant and  that  it  had  been  paid  in  full  to  plaintiff's  said  branch 
bank  at  Port  Arthur,  and  that  the  proceeds  of  said  draft  and 
the  money  paid  thereon  by  said  Clarkson  &  Co.,  had  been  re- 
tained by  plaintiff's  said  branch  bank,  and  demanded  from 
plaintiff  the  payment  to  it  of  the  full  amount  of  said  draft, 
and  threatened  to  sue  plaintiff  in  the  courts  of  the  United 
States,  where  plaintiff  had  property  subject  to  levy  and  sale, 
if  the  same  should  not  be  forthwith  paid. 
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XI. 


That  thereupon  and  on  the  0th  day  of  November,  1904, 
plaintiff  being  without  information  as  to  the  payment  or  non- 
payment of  said  draft,  and  without  means  of  information 
thereof,  and  to  avoid  the  said  threatened  suit,  and  to  l^eep  un- 
stained its  honor  as  a  banli,  paid  to  defendant  the  sum  of 
thirty-six  thousand  and  thirteen  dollars  and  seventy  cents, 
upon  condition,  nevertheless,  that  if  it  should  thereafter  be 
ascertained  that  said  draft  had  not  been  paid,  the  said  sum 
should  be  repaid  to  it  by  defendant,  to  which  condition  de- 
fendant assented  and  agreed  in  writing. 

XII. 

That  thereafter  and  on  or  about  the  5th  day  of  December, 
1904,  defendant  also  demanded  of  plaintiff  that  it  further  pay 
to  defendant  the  sum  of  two  thousand  two  hundred  and  ninety- 
eight  dollars  and  forty-nine  cents,  as  interest  on  said  draft 
from  the  date  of  its  acceptance  by  said  Clarkson  &  Co.  to  the 
9th  day  of  November,  1901,  when  plaintiff  paid  to  it  said  sum 
of  136,113.70;  and  that  thereupon  plaintiff  did  pay  to  defend- 
ant, on  the  29th  day  of  December,  1904,  the  further  sum  of 
12,298.49,  under  like  conditions  as  to  repayment,  as  were 
made  and  agreed  to  by  defendant  upon  the  payment  to  it  of 
said  sum  of  |36,113.70. 

XIII. 

That  subsequent  to  said  payments  plaintiff  recovered  the 
books,  records  and  papers  of  its  said  branch  bank  at  Port 
Arthur,  and  the  books,  records  and  papers  covering  said  draft, 
from  the  said  armed  forces  of  Japan,  and  then  first  obtained 
certain  information  that  said  draft  had  not  been  paid  by  said 
Clarkson,  or  at  all,  but  that  it  had  been  duly  protested  for 
non-payment  and  returned,  with  the  oflScial  protest,  to  de- 
fendant; and  thereupon  plaintiff  demanded  from  defendant 
the  payment  to  it  of  the  said  sums  of  |36,113.70  and  f 2,298.49 ; 
but  defendant  has  wholly  failed,  neglected  and  refused  to  pay 
said  sums,  or  either  of  them,  or  any  part  thereof  to  plaintiff, 
and  the  whole  thereof  is  now  due,  owing  and  unpaid. 

Whereof,  plaintiff  prays  judgment  against  defendant  for 
the  said  sum  of  |36,113.70  with  interest  thereon  at  the  lawful 
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rate  from  the  9th  day  of  November,  1904,  and  for  the  further 
sum  of  12,298.49  with  interest  thereon  at  the  lawful  rate  from 
the  IGth  day  of  December,  1904,  and  for  its  costs  and  disburse- 
ments herein. 

T.  L.   STILES, 
Attorney  for  Plaintiff. 
CHICKERING  &  GREGORY, 

Of  Counsel. 

State  of  Washington, 
County  of  Pierce — ss. 

T.  L.  Stiles,  having  been  first  duly  sworn  on  oath  says : 
That  he  is  attorney  for  the  plaintiff  in  the  above-entitled  ac- 
tion; that  he  has  read  the  foregoing  complaint  and  knows  the 
contents  thereof,  and  he  believes  the  same  to  be  true;  and 
aflfiant  further  says  that  he  makes  this  verification  on  behalf 
of  plaintiff  for  the  reason  that  neither  the  plaintiff,  which  is 
a  corporation,"  nor  any  of  its  oflflcers,  are  at  the  date  hereof, 
within  the  State  of  Washington. 

T.  L.  STILES. 

Subscribed  and  sworn  to  before  me  this  19th  day  of  April, 
1908. 

(Seal)  EUGENE  CARR, 

Notary   Public,   Pierce  County,  Washington,    Residing    at 

Tacoma. 

Endorsed:  Complaint.  Filed  in  the  U.  S.  Circuit  Court, 
Western  Dist.  of  Washington.  Apr.  20,  1907.  A.  Reeves 
Ayres,  Clerk.    W.  D.  Covington,  Dep. 
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In  the  Circuit  Court  of  the  United  States  for    the    Wefitern 
District  of  Washington.     Northern  Division. 

EUSSO-CHINESE  BANK   (a  Corpora- 
tion ) , 

Plaintiff, 

^^-  I     No.  1517. 

NATIONAL    BANK  OF    COMMERCE 
OF  SEATTLE, 

Defendant.   _, 

AMENDED  ANSWER. 

Comes  now  the  defendant  above  named,  and  with  leave  of 
Court  first  had  and  obtained,  flies  this,  its  amended  answer 
to  plaintiff's  complaint,  and  for  cause  of  answer  alleges : 


Answering  the  first  paragraph  of  said  complaint,  this  de- 
fendant says  it  has  neither  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  or  falsity  of  the  matters 
and  things  therein  stated,  and  therefore  denies  the  same  and 
each  and  every  part  thereof. 

XL 

Answering  the  second  paragraph  of  said  complaint,  this 
defendant  admits  the  same. 

IIL 

Answering  the  third  paragraph  of  said  complaint,  this  de- 
fendant admits  that  on  or  about  the  11th  day  of  December, 
1903,  the  defendant  remitted  to  the  plaintiff's  branch  bank 
at  Port  Arthur,  China,  a  certain  draft  in  writing,  drawn  by 
the  Centennial  Mill  Company  upon  Clarkson  &  Company  for 
$36,194.80  in  gold,  together  with  interest  from  date  at  6% 
per  annum,  with  exchange  and  collection  fees  and  that  said 
draft  was  duly  endorsed  so  as  to  authorize  plaintiil's  said 
branch  bank  to  collect  the  same,  and  that  same  was  remitted 
to  plaintiff's  said  branch  bank  for  collection  and  remittance 
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of  the  proceeds  thereof  to  the  defendant  at  Seattle,  Washing- 
ton. Defendant  denies  that  said  draft  was  to  bear  interest 
from  the  date  of  acceptance,  but  alleges  that  it  was  to  bear 
interest  from  the  date  of  the  draft;  that  said  draft,  with  the 
endorsements  thereon,  was  substantially  as  follows : 

"Exchg  for 
G  136,194.80. 

Seattle,  Washington,  December  11th,  1903. 

Ninety  (90)  days  after  sight  of  this  First  of  Exchange 
(Second  unpaid)  pay  to  the  order  of  The  National  Bank  of 
Commerce  thirty-six  thousand  one  hundred  ninety-four  & 
80/100  Dollars  with  exchange  and  collection  charges,  value 
received,  and  charge  the  same  to  account  of 

CENTENNIAL  MILL  COMPANY, 

By  M.  THOMSEN,  President. 
GOLD 
1     To  Clarkson  &  Company, 

Port  Arthur,  China. 
No.  1559. 

Payable  at  the  Bank's  demand  rate  of  exchange  on  NeAV 
York  at  due  date,  together  with  interest  at  six  per  cent  per 
annum  from  date  of  this  bill  to  estimated  date  of  return  of 
remittance  in  Seattle,  Washington. 

Pay  Banque  Russo  Chinoise  or  order 

THE   NATIONAL   BANK   COMMERCE 
Seattle,  Washington. 
By  R.  R.  SPENCER,  Cashier." 

IV. 

Answering  the  fourth  paragraph  of  said  complaint,  this 
defendant  admits  that  said  draft  was  duly  received  by  plain- 
.  tiff's  said  branch  bank  at  Port  Arthur  China,  but  as  to 
whether  same  was  received  by  said  branch  bank  on  or  about 
the  18th  day  of  January,  this  defendant  has  neither  knowl- 
edge nor  information  sufficient  to  form  a  belief,  and  there- 
fore denies  the  same;  and  in  this  connection  says,  that  in 
the  ordinary  course  of  business  said  draft  should  have  been 
received  by  the  plaintiff  on  or  about  the  10th  day  of  January, 
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1904,  and  therefore  alleges  that  it  was  received  on  January 
10th,  1904. 

Further  answering  said  paragraph,  this  defendant  ad- 
mits that  said  draft  was  not  presented  to  Clarkson  &  Com- 
pany at  Port  Arthur,  China,  prior  to  the  30th  day  of  Janu- 
ary, 1901;  but  as  to  whether  said  draft  was  accepted  by  said 
Clarkson  &  Company  and  their  acceptance  written  thereon, 
this  defendant  has  neither  knowledge  nor  information  suffi- 
cient to  form  a  belief  and  therefore  denies  the  same. 


Answering  the  fifth  paragraph  of  said  complaint,  this  de- 
fendant says  that  it  has  neither  knowledge  nor  information 
sufficient  to  form  a  belief  as  to  the  truth  or  falsity  of  the 
matters  and  things  therein  set  forth,  and  therefore  denies  the 
same  and  each  and  every  part  thereof. 

VI. 

Answering  the  sixth  paragraph  of  said  complaint,  this 
defendant  denies  the  same  and  each  and  every  part  thereof. 

VII. 

Answering  the  seventh  paragraph  of  said  complaint,  this 
defendant  admits  that  during  a  portion  of  the  year  1904  the 
Empire  of  Russia  and  the  Empire  of  Japan  were  at  war. 
Further  answering  said  paragraph,  this  defendant  says  it  has 
neither  knowledge  nor  information  sufficient  to  form  a  belief 
as  to  the  matters  and  things  therein  stated,  and  therefore 
denies  the  same  and  each  and  every  part  thereof,  and  specifi- 
cally denies  that  said  draft  and  the  protest  thereof,  or  either 
of  them,  were  returned  to  the  defendant  on  the  26th  day  of 
May,  1904,  or  at  all;  and  in  this  connection  alleges  that  said 
drdft  and  said  alleged  protest  thereof  were  never  returned  by 
plaintiff  to  this  defendant. 

VIII. 

Answering  the  eighth  paragraph  of  said  complaint,  this 
defendant  denies  the  same  and  each  and  every  part  thereof. 
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IX. 

Answering  the  ninth  paragraph  of  said  complaint,  this 
defendant  says  it  has  neither  knowledge  nor  information  suf- 
ficient to  form  a  belief  as  to  the  truth  or  falsity  of  the  mat- 
ters and  things  therein  stated,  and  therefore  denies  the  same 
and  each  and  ever}'  part  thereof. 


Answering  the  tenth  paragraph  of  said  complaint,  this 
defendant  admits  that  it  represented  to  the  plaintiff  that 
said  draft  had  never  been  returned  to  defendant  and  that  it 
was  informed  that  the  same  had  been  paid  in  full  to  plaintiff's 
said  branch  bank  at  Port  Arthur,  China;  admits  that  it  de- 
manded from  plaintiff  payment  to  the  defendant  of  the  full 
amount  of  said  draft,  and  admits  that  it  threatened  to  sue 
plaintiff  in  the  courts  of  the  United  States  if  the  same  should 
not  be  paid.  Defendant  denies  that  the  books,  records  and 
papers  of  the  ftlaintiff's  said  branch  bank  at  Port  Arthur 
were,  at  the  times  mentioned  in  said  paragraph  in  the  posses- 
sion of  the  armed  forces  of  Japan. 

XL 

Answering  the  eleventh  paragraph  of  said  complaint,  this 
defendant  denies  that  on  the  9th  day  of  November,  1904,  or 
at  any  other  time  plaintiff'  was  without  information  as  to  the 
payment  or  nonpayment  of  said  draft,  or  any  part  thereof, 
and  denies  that  plaintiff  at  said  times  in  said  paragraph  XI 
mentioned,  or  at  any  other  time,  was  without  means  of  infor- 
mation thereof,  and  denies  that  plaintiff  was  at  any  time 
without  information  thereof.  Defendant  denies  that  said 
payment  was  made  to  avoid  a  threatened  suit;  admits  that 
plaintiff  paid  to  the  defendant  the  sum  of  |3n,113.70,  but  de- 
nies that  said  payment  was  made  to  keep  unstained  its  honor 
as  a  bank.  Defendant  denies  that  said  payment  was  made 
upon  the  condition  that  if  it  should  thereafter  be  ascertained 
that  said  draft  had  not  been  paid,  the  said  sum  should  be 
repaid  to  it  by  the  defendant,  and  denies  that  the  defendant 
agreed  or  assented  in  writing,  or  at  all,  to  any  such  condition 
as  stated  in  said  paragraph  XI ;  and  in  this  connection  al- 
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leges:  That  the  defendant  agreed  upon  its  pai't,  upon  the 
retui'n  to  the  defendant  of  both  sets  of  bills  and  a  shoAA'ing 
that  the  said  draft  had  not  been  i)aid,  to  reimburse  the  plain- 
tiff for  the  sum  paid  to  the  defendant,  provided  that  said  de- 
fendant was  in  no  wise  injured  by  the  negligence  of  the  plain- 
tiflf  in  connection  with  the  collection  of  said  draft  or  in  the 
performance  of  its  duties,  or  in  the  handling  of  said  draft,  or 
the  documents  connected  therewith;  and  alleges  that  no  show- 
ing of  nonpayment  of  said  draft  has  ever  been  made  by  the 
plaintitf  to  the  defendant;  and  further  alleges  that  both  sets 
of  bills  have  not  been  returned  to  the  defendant,  and  that 
neither  set  of  bills  or  any  bill  at  all  has  ever  been  returned 
to  this  defendant  by  the  plaintiff  covering  the  transaction  re- 
ferred to  in  said  paragraph  XI;  and  alleges  that  the  plaintiff 
has  never  fulfilled  or  performed  the  said  conditions  agreed 
upon  by  the  plaintiff  and  the  defendant  at  the  time  the  said 
payment  of  |36,113.70  was  made. 

XII. 

Answering  the  twelfth  paragraph  of  said  complaint,  this 
defendant  admits  that  upon  the  payment,  on  or  about  the  9th 
of  November,  1904,  of  the  said  sum  of  |36,113.70,  the  defend- 
ant demanded  the  payment  of  the  further  sum  of  |2,298.49 
on  account  of  the  interest  upon  said  draft,  and  alleges  that 
the  same  was  paid  by  the  plaintiff  to  the  defendant  under  like 
conditions  and  under  like  agreement  on  the  part  of  the  de- 
fendant for  the  reimbursement  of  the  plaintiff  as  stated  in 
the  foregoing  answer  of  the  defendant  to  the  eleventh  para- 
graph of  plaintiff's  complaint. 

XIII. 

An.swering  the  thirteenth  paragraph  of  said  complaint, 
this  defendant  admits  that  prior  to  the  commencement  of 
this. action,  plaintiff  demanded  from  the  defendant  the  repay- 
ment to  it  of  the  sum  of  |36,113.70  and  the  further  sum  of 
12,298.49 ;  admits  that  defendant  has  refused  to  pay  the  plain- 
tiff the  said  sums  or  either  of  them  or  any  part  thereof.  De- 
fendant denies  that  subsequent  to  said  payment,  or  at  any 
other  time,  the  plaintiff  recovered  the  books,  papers  and  rec- 
ords of  its  said  branch  bank  at  Port  Arthur,  China,  or  the 
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books,  papers  and  records  covering  said  draft  from  said 
armed  forces  of  Japan;  and  in  this  connection  alleges  that  all 
of  the  books,  papers  and  records  of  said  branch  bank  at  Port 
Arthur,  and  all  the  books,  papers  and  records  covering  draft 
were  at  all  times  under  the  control  of  the  plaintiff,  and  that 
the  same  were  never  under  the  control  of  the  armed  forces  of 
Japan,  or  under  the  control  of  the  Japanese.  Defendant 
further  denies  that  said  draft  was  duly  protested  for  non- 
payment or  protested  at  all  for  nonpayment,  and  denies  that 
said  draft  was  ever  returned  to  this  defendant  with  said  pro- 
test and  denies  that  said  draft  was  ever  returned  at  all  to  this 
defendant.  Defendant  denies  that  the  pliantiff  ever  received 
any  information  whatsoever  that  the  said  draft  had  not  been 
paid  by  Clarkson  &  Company,  and  alleges  that  said  draft  was 
paid  by  Clarkson  &  Company  to  the  plaintiff's  branch  bank  at 
Port  Arthur,  and  that  such  fact  was  at  all  times  well  known 
to  the  plaintiff. 

For  a  further  and  first  affirmative  defense  to  plaintiff's 
complaint,  this  defendant  alleges,  that  on  or  about  December 
11th,  1903,  Centennial  Mill  Company,  a  corporation,  drew  a 
certain  draft  for  |36,191.80,  payable  in  gold,  upon  Clarkson 
&  Company  at  Port  Arthur,  China,  payable  to  the  order  of 
the  defendant,  and  that  the  said  draft  was  duly  endorsed  by 
the  said  defendant  to  the  order  of  the  plaintiff  and  forwarded 
by  the  defendant  in  the  ordinary  course  of  business  to  the 
plantiff  at  Port  Arthur,  China,  which  said  draft  is  set  forth 
in  haec  verba  in  the  foregoing  answer  of  the  defendant,  which 
is  hereby  referred  to  and  made  a  part  of  this  affirmative  de- 
fense, and  that  thereafter  said  draft  was  paid  in  full  by  Clark- 
son &  Company  to  the  plaintiff  and  that  the  plaintiff  received 
from  the  said  Clarkson  &  Company  payment  in  full  for  said 
draft. 

For  a  second  and  further  affirmative  defense,  this  defend- 
ant alleges  that  said  draft,  hereinbefore  set  forth,  dated  De- 
cember 11th,  1903,  was  drawTi  by  the  Centennial  Mill  Com- 
pany upon  Clarkson  &  Company  at  Port  Arthur,  China,  to 
cover  the  purchase  price  of  thirty-six  thousand  three  hundred 
and  twelve  (36,312)  sacks  of  flour  shipped  on  or  about  Decem- 
ber 11th,  1903,  by  Centennial  Mill  Company    from     Seattle, 
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Washington,  to  Port  Arthur,  China,  on  the  steamer  "Hyades" 
a  steamship  operated  by  the  Boston  Steamship  Company  and 
the  Boston  Towboat  ('onipany;  that  the  said  flour  was  deliv- 
ered to  the  said  steamer  and  a  bill  of  lading  was  issued  there- 
for by  the  said  Boston  Steamship  Company  and  Boston  Tow- 
boat  Company  about  December  11th,  1903,  to  Centennial  Mill 
Company,  the  Centennial  Mill  Company  being  named  both 
consignor  and  consignee  in  said  bill  of  lading;  that  the  said 
bill  of  lading,  with  insurance  papers  and  other  documents, 
were  assigned  to  the  defendant  and  attached  to  the  draft  and 
that  said  draft  was  accompanied  by  said  bill  of  lading  and 
documents  when  the  same  was  endorsed  and  assigned  by  the 
defendant  to  the  plaintitf  at  Port  Arthur,  China,  and  the 
plaintiff  was  instructed  by  the  defendant  to  deliver  the  said 
bill  of  lading  and  documents  to  Clarkson  &  Company  at  Port 
Arthur,  China,  upon  the  payment  of  the  said  draft. 

That  by  reason  of  the  assignment  of  said  draft  and  said 
documents  by  the  defendant  to  the  plaintiff,  it  became  the 
duty  of  the  plaintiff  under  the  custom  among  bankers  at 
Oriental  ports,  including  the  port  of  Port  Arthur,  China,  and 
under  the  law  merchant,  to  present  said  draft  for  acceptance 
upon  its  arrival;  that  the  plaintiff  did  not  present  said  draft 
for  acceptance  upon  the  day  of  its  arrival  or  the  succeeding 
day,  and  did  not  present  the  draft  for  acceptance  tor  several 
weeks  thereafter,  after  an  unreasonable  delay;  that  it  also 
became  the  duty  of  the  plaintiff,  under  the  custom  of  bankers, 
as  above  stated,  to  look  after,  protect  and  care  for  the  flour 
represented  by  the  bill  of  lading  upon  its  arrival  at  Port  Ar- 
thur; that  it  was  the  duty  of  said  plaintiff  to  warehouse  the 
said  flour  and  to  insure  the  same,  and  that  it  became  to  the 
duty  of  the  plaintiff,  by  reason  of  the  instructions  given  to 
plaintiff  by  the  defendant,  and  by  reason  of  the  custom  among 
bankers,  not  to  permit  the  said  flour  represented  by  said  bill 
of  lading  to  be  appropriated  by  Clarkson  &  Company  or  any- 
one else. 

That  the  plaintiff  claims  said  flour  represented  by  said 
bill  of  lading  was  appropriated  by  Clarkson  &  Company  to 
their  own  use  and  the  proceeds  of  the  same  w^ere  not  applied 
to  the  payment  of  said  debt  or  any  part  thereof. 
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The  defendant  further  alleges  that  if  the  proceeds  of  the 
sale  of  said  flour  were  not  used  and  applied  toward  the  pay- 
ment of  said  draft,  the  failure  to  have  the  same  applied  to- 
ward the  payment  of  said  draft  was  due  to  the  carelessness 
and  negligence  of  the  plaintiff  and  was  due  to  a  breach  of 
duty  that  the  plaintiff  owed  to  the  defendant  to  cause  the  said 
flour  or  the  proceeds  thereof  to  be  utilized  for  the  payment 
of  said  draft,  and  that  any  failure  to  have  the  proceeds  of 
said  flour  applied  to  the  payment  of  said  draft,  if  said  pro- 
ceeds were  not  so  applied,  was  due  to  the  gross  carelessness 
and  negligence  on  the  part  of  the  plaintiff,  for  which  this  de- 
fendant is  in  no  wise  responsible;  that  the  plaintiff  did  not 
protest  said  draft  at  the  date  of  its  maturity,  as  required  by 
the  law  merchant  and  did  not  return  the  draft  and  the  docu- 
ments accompanying  same,  all  without  excuse  or  reason,  and 
indefinitely  held  the  same  to  the  great  injury  and  damage  of 
this  defendant,  all  of  which  was  a  gross  breach  of  the  duty 
owed  by  the  plaintiff  to  the  defendant  as  hereinabove  stated. 

Wherefore,  defendant  prays  that  it  may  be  dismissed  hence 
with  its  costs  and  disbursments  in  this  action  expended. 

KERR  &  McCORD, 
Attorneys  for  Defendant. 
State  of  Washington, 
County  of  King — ss. 

Ralph  S.  Stacy,  being  first  duly  sworn,  upon  oath  deposes 
and  says:  That  he  is  the  Vice-President  of  The  National 
Bank  of  Commerce,  the  defendant  in  the  above-entitled  ac- 
tion; that  he  has  read  the  foregoing  Amended  Answer,  knows 
the  contents  thereof,  and  believes  the  same  to  be  true. 

RALPH  S.  STACY. 

Subscribed  and  sworn  to  before  me  this  the  16th  day  of 
October,  A.  D.  1907. 

(Seal)  LEROY  V.  NEWCOMB, 

Notary  Public  in  and  for  the  State  of  Washington,  Residing 

at  Seattle. 

Endorsed:  Amended  Answer.  Filed  in  the  U.  S.  Circuit 
Court,  Western  Dist.  of  Washington.  Oct.  16,  1907.  A. 
Reeves  Ayres,  Clerk.     A.  N.  Moore,  Dep. 
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III   fJic  Circuit  Court  of  the  United  States  for  the    Western 
District  of  Washington.     Northern  Division. 

RUSSO-CHINESE  BANK   (a  Corpora- 
tion ) , 

Plaintiff, 

^^'  V    No.  1517. 

NATIONAL    BANK   OF  COMMERCE 
OF  SEATTLE, 

Defendant. 

REPLY. 

Now  comes  the  above-named  plaintiff,  and  replies  to  the 
Amended  Answer  of  the  defendant  herein,  as  follows : 


Denies  that  defendant's  agreement  to  repay  to  plaintiff 
the  said  sums  of  |36,113.70  and  |2,298.49,  was  conditioned 
upon  the  return  of  both  sets  of  bills,  and  a  showing  that  the 
said  draft  had  not  been  paid,  or  that  defendant  was  in  no  wise 
injured  by  the  negligence  of  plaintiff  in  connection  with  the 
collection  of  said  draft,  or  in  the  performance  of  its  duties 
or  in  the  handling  of  said  draft,  or  the  documents  connected 
therewith ;  and  denies  that  no  showing  of  the  nonpayment  of 
said  draft  has  ever  been  made  by  plaintiff  to  defendant,  and 
alleges  to  the  contrary  that  it  has  frequently  made  such 
showing ; 

IL 

Plaintiff  denies  each  and  every  allegation  contained  in  de- 
fendant's second  and  further  affirmative  defense  commencing 
at  line  26,  on  page  7  of  said  Amended  Answer,  and  continuing 
to  the  end  of  said  affirmative  defense. 

And  for  a  further  and  affirmative  reply  to  the  defendant's 
said  second  and  further  affirmative  defense,  plaintiff  alleges: 


That  the  said  transaction  was,  in  fact  a  shipment  of  said 
flour,  by  said  Centennial  Mill  Company  to  said  Clarkson  & 
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Company  for  sale,  and  that  said  Clarkson  &  Company  was 
the  agent  of  the  said  Boston  Towboat  Company  and  Boston 
Steamship  Company,  at  Port  Arthur,  for  the  landing  and 
storage  of  goods  shipped  on  board  of  said  steamship  "Hyades" ; 
and  that  said  Centennial  Mill  Company  and  defendant  well 
knew  that  upon  the  arrival  of  said  steamship  "Hyades"  at 
Port  Arthur,  said  flour  would  be  delivered  from  said  steam- 
shiji  into  the  keeping  and  possession  of  said  Clarkson  &  Com- 
pany, as  such  agent,  whether  said  draft  was  paid  or  not,  and 
that  whether  said  Clarkson  &  Company  would  thereafter  ap- 
propriate said  flour,  before  payment  of  said  draft,  was  en- 
tirely at  the  discretion  of  said  Clarkson  &  Company,  and  was 
not  within  the  control  of  this  plaintiff. 

Wherefore  plaintiff  having  fully  replied  to  defendant's 
answers,  prays  as  in  its  complaint  herein. 

T.  L.  STILES, 
Attorney  for  Plaintiff. 
CHICKERING  &  GREGORY, 

Of  Counsel. 
State  of  Washington, 
County  of  Pierce — ss. 

T.  L.  Stiles  being  first  duly  sworn,  on  oath  deposes  and 
says:  That  he  is  the  attorney  for  the  plaintiff  in  the  above- 
entitled  action;  that  he  has  read  the  foregoing  reply  and 
knows  the  contents  thereof,  and  that  he  believes  the  same  to 
be  true.  Defendant  corporation  has  no  officer  or  agent  within 
the  District  of  Washington  at  the  date  .hereof. 

T.  L.   STILES. 

Subscribed  and  sworn  to  before  me  this  31st  day  of  Octo- 
ber, 1907. 

(Seal)  ANTHONY  M.  ARNSTON, 

Notary  Public  for  Washington,  Residing  at  Tacoma,  Pierce 

County. 

State  of  Washington, 
County  of  Pierce — ss. 

T.  L.  Stiles,  having  been  first  duly  sworn,  on  his  oath  says : 
I  am  the  attorney  for  the  plaintiff  in  the  above-entitled  ac- 
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tion.  On  the  31st  day  of  October,  1907,  I  served  the  within 
reply  upon  the  defendant's  attorneys,  Messrs.  Kerr  &  McCord, 
by  mailing  to  them  a  true  copy  of  said  repl}'  enclosed  in  a 
sealed  envelope  postage  prepaid  deposited  in  the  United 
States  Postoffice,  at  Tacoma,  in  said  District,  and  addressed 
to  Kerr  &  McCord,  Mutual  Life  Building,  Seattle,  King  Coun- 
ty, Washington. 

T.  L.  STILES. 
Subscribed  and  sworn  to  before  me  this  31st  daj  of  Octo- 
ber, 1907. 

(Seal)  ANTHONY  M.  ARNSTON, 

Notary  Public  for  Washing-ton,  Residing  at  Tacoma,  Pierce 

County. 

Endorsed :  Reply.  Filed  in  the  U.  S.  Circuit  Court,  West- 
ern Dist.  of  Washington.  Nov.  1,  1907.  A.  Reeves  Ayres, 
Clerk.    R.  M.  Hopkins,  Dep. 


In  the  United  States  District  Court  for  the  Western  District 
of  Washington.     Northern  Division. 


RUSSO-CHINESE   BANK,  a   Corpora-  "j 

*io^'  Plaintiff, 
vs. 

THE  NATIONAL  BANK  OF  COM- 
MERCE OF  SEATTLE,  a  Corpora- 
tion, 

Defendant. 


^    No.  1517. 


JUDGMENT. 

This  action  came  on  regularly  for  trial.  Said  parties  ap- 
peared by  their  attorneys,  T.  L.  Stiles,  C.  W.  Dorr  and  Chick- 
ering  &  Gregory  appearing  for  the  plaintiff  and  Kerr  &  Mc- 
Cord appearing  for  the  defendant. 

A  jury  of  twelve  persons  was  regularly  impanelled  and 
sworn  to  try  said  action.  Witnesses  on  the  part  of  the  plain- 
tiff and  the  defendant  were  sworn  and  examined. 
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After  hearing  the  evidence,  arguments  of  counsel  and  in- 
structions of  the  Court  the  jury  retired  to  consider  of  their 
verdict,  and  subsequently  returned  into  Court  with  a  verdict, 
which  said  verdict  consisted  of  a  special  verdict  and  a 
general  verdict.  The  special  verdict,  omitting  the  caption, 
was  in  the  words  and  figures  as  follows,  to-wit : 

"We,  the  jury  in  the  above-entitled  action,  do  find  for  the 
defendant.     Charles  Osner,  Foreman." 

The  special  verdict,  omitting  the  caption,  was  in  words 
and  figures  following,  to-wit : 

"We,  the  jury  in  the  above-entitled  cause,  find  that  the 
Port  Arthur  Branch  of  the  Russo-Chinese  Bank  did  receive 
payment  for  the  draft  dated  December  11th,  1903,  on  account 
of  which  the  plaintiff  made  the  remittance  to  the  defendant 
alleged  in  the  complaint.     Charles  Osner,  Foreman." 

WHEREFORE,  by  virtue  of  the  law  and  by  reason  of 
the  premises  aforesaid,  it  is  by  the  Court 

ORDERED,  ADJUDGED  and  DECREED,  That  the 
plaintiff  take  nothing  by  its  complaint  and  that  the  defend- 
ant National  Bank  of  Commerce  of  Seattle,  do  have  and  re- 
cover of  and  from  the  plaintiff,  Russo-Chinese  Bank,  judg- 
ment for  its  costs  and  disbursements  in  this  action  expended, 
amounting  to  the  sum  of  One  Hundred  and  30/100  Dollars. 
(1100.30). 

Done  in  open  court  this  the  18th  day  of  June,  A.  D.  1912. 

C.  H.  HANFORD,  Judge. 

Indorsed:  Judgment.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington.  June  18,  1912.  A.  W.  Engle, 
Clerk.     By  S.,  Deputy. 
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In  the  District  Court  of  the  United  States  for  the  Westent 
District  of  Washington.     Northern  Division. 

RUSSO-CHINESE  BANK   (a  Corpora-  ^ 
tiou ) , 

Phi  in  ti  If. 

vs. 


Circuit  No.  1517. 


NATIONAL    BANK    OF   COMMERCE 
OF  SEATTLE, 

PLAINTIFF'S  BILL  OF  EXCEPTIONS. 

Be  it  remembered  that  on  the  23rd  day  of  February,  1912, 
the  above-entitled  cause  came  on  for  trial  before  the  above- 
named  court  and  a  jury  duly  empanelled,  Honorable  C.  H. 
Hanford,  District  Judge,  presiding;  the  plaintiff  appeared  by 
Messrs.  T.  L.  Stiles,  Warren  Gregory  and  C.  W.  Dorr,  its 
counsel,  and  the  defendant  appeared  by  E.  C.  McCord,  and 
the  following  proceedings  were  had: 

Mr.  Gregory  made  an  opening  statement  to  the  jury  on 
behalf  of  the  plaintiff. 

It  was  agreed  between  counsel  that  the  corporate  charac- 
ter of  the  Russo-Chinese  Bank  and  the  defendant  should  be 
taken  as  admitted. 

Thereupon  the  plaintiff  read  in  evidence  the  deposition  of 
Alexander  Friedberg,  taken  and  certified  before  the  Honorable 
James  W.  Ragsdale,  United  States  Consul  at  St.  Petersburg, 
Russia,  and  certified  by  him  in  his  official  capacity,  as  follows : 

Interrogatory  1.  State  your  name,  age,  residence  and  oc- 
cupation. 

Answer.  Name,  Alexander  Friedberg,  thirty-one  years  old, 
officer '  of  the  Russo-Chinese  Bank,  St.  Petersburg,  holding 
power  of  attorney. 

And  he  further  said:  I  resided  from  January  1/14,  1904, 
till  July  17/30,  1904,  in  Port  Arthur;  on  the  last  date  I  left 
Port  Arthur  for  Chefoo,  China,  where  I  resided  until  the  close 
of  that  year.  While  I  was  in  Port  ^Arthur  I  was  an  officer  of 
the  Russo-Chinese  Bank,  holding  a  power  of  attorney  for  the 
Port  Arthur  and  Dalny  branches  of  the  bank,  and  my  duty 
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was  to  supervise  the  affairs  of  the  above-named  branches.  My 
duty  was  to  control  the  bank's  books;  I  did  not  keep  them. 
The  bank  kept  books  of  account  of  all  its  transactions,  includ- 
ing also  the  transactions  involving  the  collection  of  drafts  for- 
warded to  it  by  other  banks.     Its  books  were  kept  correctly. 

In  the  early  part  of  1904  it  has  a  transaction  involving  the 
collection  of  drafts  sent  to  it  for  collection  by  the  National 
Bank  of  Commerce  of  Seattle,  Washington,  U.  S.  A.  In  1904, 
it  received  several  drafts  drawn  upon  Clarkson  &  Co.  from 
the  National  Bank  of  Commerce  of  Seattle  for  collection.  In 
January,  1904,  it  received  a  draft  for  13(3,194.80,  drawn  by 
the  Centennial  Mill  Co.  upon  Clarkson  &  Co.,  payable  90  days 
after  sight.  This  draft  was  received  on  January  9/22,  1904. 
This  draft  was  presented  by  the  bank  to  Clarkson  &  Co.  on  or 
about  January  10/23,  1904. 

Clarkson  &  Company  accepted  said  draft  on  January  17/ 
30,  1904. 

The  bank  notified  the  National  Bank  of  Commerce  that 
said  draft  had  been  accepted  by  letter  dated  January  17/30, 
1904.     No.  1903. 

When  the  draft  was  received  by  the  bank  it  was  accompa- 
nied with  bills  of  lading,  insurance  policy,  and  sale  bill  for 
35,312  sacks  of  flour  shipped  by  S.  S.  "Hyades.''  These  docu- 
ments were  kept  in  the  safe  of  the  bank  at  the  disposal  of 
the  National  Bank  of  Commerce  of  Seattle  until  payment  of 
the  draft  by  Clarkson  &  Co. 

At  the  maturity  of  the  draft  Clarkson  &  Co.  had  not  paid 
the  amount  of  the  draft  to  the  bank  or  any  part  of  it;  and 
the  bank  sent  the  draft  to  the  Public  Notary  of  Port  Arthur, 
asking  him  to  call  for  payment  of  same  and  in  the  event  of 
refusal  to  protest  the  draft  for  nonpayment. 

In  the  months  of  April  and  May,  1904,  there  existed  a 
condition  of  war  at  Port  Arthur.  The  war  was  going  on  be' 
tween  Russia  and  Japan.  In  April,  1904,  the  Japanese  troops 
landed  near  Port  Arthur  (on  the  Kwantung  penisula).  On 
April  21,  Russian  style,  INIay  4th,  American  style,  the  Japanese 
troops  cut  the  communications  by  land  and  as  the  Japanese 
fleet  had  blockaded  Port  Arthur  since  January  27th,  Russian 
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style,  February  Uth,  Americau  style,  1904,  the  commuuication 
with  Port  Arthur  ceased. 

Clarkson  &  Co.,  merchants  of  Port  Arthur,  were  buying 
and  selling  different  kinds  of  goods.  They  were  agents  for 
several  insurance  and  other  companies  and  also  engaged  in 
shipping  in  quality  of  agents  for  different  steamship  com- 
panies. I  did  not  know  about  any  connection  between  Clark- 
son  &  Co.  and  the  Boston  Steamship  Co.  and  the  Boston  Tow- 
boat  Company  in  1903  and  1904. 

In  April,  1904,  and  at  the  request  of  the  representative  of 
the  Centennial  Mill  Co.  of  Seattle  who  was  in  Shanghai  at 
that  time,  the  bank  at  Port  Arthur  made  inquiries  regarding 
the  "Hyades"  flour;  and  then  I  learned  that  Clarkson  &  Co. 
were  the  agents  for  the  S.  S.  "Hyades"  of  the  Boston  Steamship 
Co.  and  the  Boston  Towboat  Co. 

Interrogatory  23.  State  all  that  you  know  about  the  flour 
shipped  per  S.  S.  ''Hyades"  to  Clarkson  &  Co.  against  which 
the  draft  for  |36,194.80  was  drawn. 

Answer.  It  was  not  the  bank's  business  to  look  after  the 
flour  shipped  per  S.  S.  "Hyades"  to  Clarkson  &  Co.,  against 
which  the  draft  was  drawn  for  |3G,194.80.  It  was  also  not 
the  business  of  the  bank  to  examine  either  the  quality  or 
quantity  of  the  flour,  the  bank  not  being  Commissioner  for 
the  purchase  or  sale  of  it.  The  bank  could  also  not  prevent 
the  discharging  of  the  cargo,  not  being  empowered  to  do  so  by 
the  National  Bank  of  Commerce  of  Seattle. 

Clarkson  &  Co.  were  the  shipper's  (The  Centennial  Mill 
Co.)  assigns,  as  may  be  seen  from  the  bill  of  lading  accom- 
panying this  draft. 

(Witness  includes  copy  of  letter,  Plaintiff's  Exhibit  One, 
see  post,  page  — )  and  proceeds, 

According  to  these  instruments  of  the  National  Bank  of 
Commerce  of  Seattle,  the  bank  had  to  present  the  draft  for 
130,194.80  drawn  at  90  days'  sight  to  Clarkson  &  Company 
for  acceptance,  and  to  keep  the  accepted  draft  with  documents 
at  the  disposal  of  the  National  Bank  of  Commerce  of  Seattle 
until  the  maturity  of  the  draft ;  in  case  of  non-payment  of  said 
draft  to  protest  and  return  it  to  the  National  Bank  of  Com- 
merce of  Seattle,  holding  also  the  documents  at  the  disposal 
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of  tbe  said  bank.  I  can  only  suppose  that  the  "Hyades''  fllour 
was  discharged  by  Clarkson  &  Co.,  as  the3'  were  the  agents 
of  the  S.  S.  "Hyades"  which  arrived  in  January,  1904,  at 
Port  Arthur. 

After  the  capitulation  of  Port  Arthur,  the  Japanese  mili- 
tary officers  took  possession  of  the  books,  papers,  effects  and 
property  of  the  Eusso-Chinese  Bank  and  retained  the  same 
until  March,  1906. 

Having  applied  several  times  to  the  Japanese  Government 
for  permission  to  go  to  Port  Arthur  for  the  supervision  of 
the  said  books,  papers  and  effects,  I  received  the  permission 
from  the  Japanese  Cxovernment  to  go  to  Port  Arthur  only  in 
Februar}',  1906,  and  having  taken  the  necessary  steps  before 
the  Japanese  authorities,  I  finally  succeeded  in  recovering 
them  in  March,  1906.  The  bank  had  no  access  to  the  said 
books,  papers  and  effects  while  they  were  in  the  possession 
of  the  said  Japanese  military  forces. 

The  said  books,  papers  and  effects  are  now  in  St.  Peters- 
burg, in  the  offices  of  the  Eusso-Chinese  Bank. 

There  is  a  difference  between  the  Russian  calendar  and  the 
calendars  of  other  countries  (English  or  United  States)  of 
thirteen  days.  For  instance  the  17th  day  of  April,  according 
to  the  Russian  calendar,  would  be  the  30th  day  of  April  in 
English  or  United  States. 

The  laAvs  of  the  Russian  Empire  were  in  force  at  Port 
Arthur  in  1903  and  4. 

The  Russian  law  as  to  days  of  grace  on  bills  of  exchange 
was  in  force  in  Port  Arthur. 

There  were  no  consuls  of  other  countries  or  institutions 
besides  the  Russian  authorities  having  jurisdiction  at  Port 
Arthur.  And  according  to  the  Russian  law  the  drawee  has 
two  days'  grace  besides  Sundays  and  holidays  during  which 
time  protest  is  suspended. 

Interrogatory  33.  If  you  have  before  you  the  books  of  the 
Russo-Chinese  Bank  at  Port  Arthur  covering  the  time  of 
1904  and  5,  and  containing  entries  referring  to  the  transaction 
of  the  draft  of  the  Centennial  Mill  Company  upon  Clarkson 
&  Co.  for  136,194.80  about  which  you  have  already  been  inter- 
rogated, please  exhibit  to  the  officer  taking  your  deposition 
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the  entries  in  said  books  referring  to  said  draft  and  have  u 
copy  of  such  entries  in  the  Russian  hinguage  together  witli  a 
translation  thereof  attached  to  your  deposition. 

Answer.  Yes,  I  have  before  me  the  books  of  the  Kusso- 
Chinese  Bank  at  Port  Arthur  covering  the  time  of  11>04  and  5. 
I  beg  to  attach  an  identitied  copy  of  the  entrj'  of  the  di'aft  of 
the  Centennial  Mill  Co.  upon  Clarkson  &  Co.  for  |3(),194-80 
and  an  identified  translation  thereof  into  English  which  you 
have  compared  with  the  original  book  I  have  exhibited  to  .you. 

Interrogatory  35.  If  3'ou  have  before  you  any  letter  copy- 
book of  the  Russo-Chiuese  Bank  at  Port  Arthur  containing 
any  letters  or  telegrams  addressed  or  forwarded  by  said  bank 
to  the  National  Bank  of  Commerce  of  Seattle  please  exhibit. 

Answer.  Yes,  I  have  a  copy  of  all  letters  addressed  and 
forwarded  by  the  Russo-Chinese  Bank  to  the  National  Bank 
of  Commerce  of  Seattle  since  1902.  The  letters  were  copied 
in  general  cop^'-books  for  divers  clients  of  the  former  branch 
of  the  Russo-Chlnese  Bank  at  Port  Arthur.  The  said  copy- 
books are  here  exhibited.  See  Exhibits  "A,"  "B,"  "C,"  "D," 
which  are  certified  to  be  true  copies. 

Interrogatory  30.  Please  refer  to  any  part  of  the  bank's 
records  which  you  can  identify  and  which  contains  an  account 
of  the  disposition  of  the  draft  upon  its  non-payment. 

Answer.  I  beg  to  attach  identified  copies  with  translation 
thereof  into  English  of  a  letter  dated  April  19th,  1904,  ad- 
dressed by  the  Bank  at  Port  Arthur  to  the  Notary  of  the 
city  of  Port  Arthur  directing  to  produce  the  draft  for  |3G,194.80 
for  payment  to  Clarkson  &  Co.  and  in  the  event  of  refusal 
to  protest  the  same.  Also  an  identified  copy  of  letter  dated 
May  13/26,  1904,  addressed  to  the  National  Bank  of  Commerce 
of  Seattle  with  which  the  protested  draft  for  136,194.80  was 
returned.  Also  a  correct  extract  with  English  translation 
from,  the  original  book  of  the  Russo-Chinese  Bank,  Port  Ar- 
thur Branch,  called  Bills  for  Collection,  page  27,  for  the  year 
1904,  showing  that  the  draft  for  |36,194.80  was  returned  on 
May  13th,  1904,  to  the  National  Bank  of  Commerce  of  Seattle. 
And  the  documents  attached  to  the  said  draft  were  returned 
on  June  14/27,  1906,  to  the  Russo-Chinese  Bank  at  San  Fran- 
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Cisco.     Now  the  said  documents  are  in  my  possession.     Here 
follow  copies  of  papers  referred  to. 

7889  Port  Arthur,  the  19th  of  April,  1904. 

To  the  Notary  of  the  City  of  Port  Arthur,  Present. 

Dear  Sir, — We  beg  you  hereby  to  present  for  payment 
and  in  the  event  of  refusal  to  protest  the  bills  of  exchange 
annexed  herewith. 

Date  of 
Against  whom  to  Maturity  of 
In  whose  name,     be  protested,    the  bills  of 

exchange. 
R.  C.  B.  A.  Michailovsky     19/IV 

L.  Kaialoff  Tun-Sun-Sjan  Co.       " 

G.  Borman  Sty  Zozunoff  18/IV 

Centennial 

Mill  Co.  Clarkson  &  Co.      17/IV 

Amount  of  the  bills  of  ex- 
change. Remarks. 
Roubles     C. 
300    — 
587     82 
863     57 
71.665     70  at  the  rate  of  exchange  of  date 

198  Gold  Dollars  36,194.80. 
Yours  truly, 
RUSSO-CHINESE  BANK. 
A.  OVSIANKIN 
A.  FRIEDBERG. 

13/26th  May,  1904. 
National  Bank  of  Commerce,  Seattle,  Wash. 

Your  rem'ce  for  coll.  ll/XII-03  No.  1559/7035  G.f36194.80 
pr   17/IV-1904   D/P     on   Clarkson   &  Co.   Port  Arthur. 

Dear  Sirs, — This  had  to  be  protested  for  uou-pa,yment  and 
is  herewith  returned  together  with  its  deed  of  protest.  Kindly 
acknowledge  receii)t  and  remit  on  our  account  to  the  First 
National  Bank  of  your  city  Rbs.  566.25.  sundry  charges  as  per 
following  description,  thus  obliging. 
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Rbs.271.50  %7o   comm. 

"    184.25  protest 

"        2. —  carriage  fare. 

"  .50  postage 

"    108.—  billstamp. 


Rbs.5()().25. 
The  reason  of  dishonor  is  that  the  goods  have  not  been 
landed  here.     The  shipping  docts.  are  being  kept  here  pending 
receipt  of  your  instructions. 

Yours  faithfully, 

RUSSON-CHINESE   BANK 

(Port  Arthur  Branch.) 
A.  D.  MAMONOFP 
p.  p.  A.  PRIEDBERG. 
Enclosed : 

one  bill   (first) 
one  bill   (second) 
one  deed  of  protest. 

For  Extract  from  book  "Bills  for  Collection,"  see  Post,  p.  — . 
I  personally  knew  ]\Ir.  A.  Belinsky,  who  was  Public  Notary 
at  Port  Arthur  in  the  months  of  April,  May,  1904. 

Interrogatory  39.  Produce  and  attach  to  your  deposition 
any  of&cial  record  made  by  said  A.  Belinsky  of  his  action  con- 
cerning said  draft,  and  if  same  is  in  the  Russian  language  have 
a  correct  translation  of  the  same  into  English  had  and  attach 
original  and  translation  to  your  deposition. 

Answer.  I  beg  to  attach  the  official  record  of  the  bills  of 
exchange  presented  at  the  offices  of  A.  Belinsky,  Public  Notary, 
of  Port  Arthur  diu'ing  April,  1904,  Russian  style.  Also  a 
correct  extract  from  it.  Page  6,  No.  179,  concerning  the  draft 
for  136,194.80  with  the  translation  thereof  into  English.  Said 
extr,act  is  as  follows: 

In  the  month  of  April  of  the  year  1904. 
Page  6. 
Who  issued  the    On  whom    Against     For  what  In  whose  Date 
bills  of  ex-        drawn.       whom  is        sum.      name  pro-  of  the 
change.  made  the  Roubles       tested,      pro- 

protest,         cop.  test. 
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179 

Centennial  Mill  Olarkson  Transfer  71.665  70    Centen-     20 
Co.                         &  Co.      Clarksou  nial  Mill 

&  Co.  Co. 

Interrogatory  41.  State  what  j^ou  know,  if  an3'thing,  of  the 
payment  to  the  Kusso-Chinese  Bank  at  Port  Arthur  by  or  for 
account  of  Clarkson  &  Co.  of  the  sum  of  about  67,000  roubles 
on  or  about  April  30th,  1901. 

Answer.  On  April  17/30,  1901,  according  to  the  cash-book 
of  the  Eusso-Chiuese  Bank,  Port  Arthur,  of  same  date  the  rep- 
resentative of  Clarkson  &  Co.  cashed  a  check  endorsed  by 
him.  No.  1156,  dated  April  16,  1901,  for  67,000  roubles,  drawn 
by  M.  Ginsburg  &  Co.  on  their  account  with  the  Russo-Chinese 
Bank  at  Port  Arthur.  On  the  same  date  Clarkson  &  Co.  paid 
to  the  bank  (1)  the  equivalent  of  the  draft.  No.  1112/6386  for 
G.|l,136  received  from  the  National  Bank  of  Commerce  of 
Seattle,  plus  (i%  interest  on  the  same  for  220  days=G.|151.65= 
G.f 4,387.65,  at  the  rate  of  198=8489  roubles  and  55  cop.  (2) 
The  equivalent  of  the  draft  No.  455/6500  for  G.|16,155.20  re- 
ceived from  the  National  Bank  of  Commerce  of  Seattle,  plus 
6%  interest  on  the  same  for  200  days,  G.|538.50=G.|1(>,693.70, 
at  the  rate  of  198=33053  roubles,  53  cop.  (3)  Expenses  on 
the  said  drafts,  bill  stamps  commission,  telegram  expenses  and 
postage,  305  rbls.  80  cop.  (4)  That  part  to  the  credit  of  their 
own  account  with  the  Russo-Chinese  Bank  at  Port  Arthur 
25,151  roubles  12  cop. 

Of  course  the  bank  could  not  enforce  Clarkson  &  Co.  to 
apply  their  money  in  one  way  or  another  and  was  obliged  to 
merely'  follow  their  clieut's  instructious.  The  proceeds  of  the 
draft  638(5/1412  and  6500/1455  G.|20,981.35  were  remitted  on 
the  same  date  to  the  National  Bank  of  Commerce  of  Seattle  by 
telegraphic  transfer  on  Ladenburg,  Thalmann  &  Co.,  New  York. 
At  that  time  the  value  of  67,000  roubles  represented  about 
133,838.88  United  States  ciirrency,  at  the  rate  of  198. 

On  the  17/30  day  of  April,  1904,  the  bank  at  Port  Arthur 
had  in  its  portfolio  besides  the  draft  for  |36,191.80  the  docu- 
ments which  were  attached  to  the  following  drafts  of  the  Cen- 
tennial Mill  Co.  drawn  upon  Clarkson  &  Co.:     1.     G.|4136, 
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due  February  27t,h,  11)04,  Kussiau  .style.  2.  G.|16,155.20  due 
March  8,  1904,  Kussiau  style.  3.  (J.|23,4(;8.40  drawn  DO  days' 
sight.  All  these  drafts  had  the  following  stanqj  "I'ayable  at 
the  Bank's  demand,  rate  of  exchange  on  New  York  at  date  to- 
gether with  interest  at  <)%  per  annum  from  date  of  this  draft 
to  estimated  date  of  return  of  remittance  in  Seattle,  >yashing- 
ton."  The  amount  of  the  drafts  (i.|413()  and  G.|l(>,155.20  was 
paid  with  interest  as  stipulated  on  the  17/30  April,  11304,  and 
the  amount  of  G..f20.981.35  remitted  to  the  National  Bank  of 
Commerce  of  Seattle  by  telegra])hic  transfer  on  liadenljurg, 
Thalmann  &  Co.  of  New  York.  The  draft  for  .f23,4r)8.40  was 
not  accepted  by  Clarkson  &  Co.  and  had  to  be  protested  for  non- 
acceptance  on  May  23d,  June  5th,  American  style,  1904,  and 
returned  together  with  the  deed  of  protest  for  non-acceptance 
to  the  National  Bank  of  Commerce  of  Seattle  on  June  7/20, 
1904. 

I  do  not  know  out  of  what  funds  Clarkson  &  Co.  paid  the 
drafts  mentioned  above,  but  I  presume  that  Clarkson  &  Co. 
applied  a  part  of  the  money  cashed  from  the  bank  at  Port  Arthur 
against  M.  Ginsburg  &  Company's  check  for  67,000  roubles 
on  the  same  day. 

Being  cross-examined,  the  witness  answered : 

I  was  connected  with  the  Russo-Chinese  Bank  at  Port  Ar- 
thur since  August,  1901,  and  was  holding  the  power  of  attorney 
for  that  branch  since  December,  1901.  I  did  not  personally 
keep  the  books  of  the  Russo-Chinese  Bank  of  Port  Arthur  dur- 
ing the  latter  part  of  the  year  1903  and  until  the  month  of  June, 
1904,  but  merely  supervised  the  keeping  of  the  books. 

The  bank  at  Port  Arthur  kept  a  special  book  for  all  bills 
of  exchange  received  for  collection  with  documents  or  without 
them.  As  soon  as  a  bill  of  exchange  was  received  it  was  en- 
tered in  the  general  book  "Bills  of  Exchange  for  Collection." 
In  that  book  was  noticed  the  date  of  receipt,  the  current  number 
of  the  ,bill  in  numerical  order,  the  number  given  by  the  remitter 
or  indicated  on  the  bill,  the  date  of  the  letter  of  the  remitter 
relating  to  the  bill,  the  name  of  the  firm  of  the  remitter,  and 
town  of  the  remitter,  and  kind  of  documents  relating  to  the  bill, 
the  drawer  of  the  bill,  the  town  of  the  drawer,  the  date  of  the 
issue  of  the  bill,  the  drawee,  if  a  sight  draft,  and  notice  of  the 
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time  presentment  was  made,  the  date  of  maturity,  the  instruc- 
tions of  the  remitter,  the  amount  of  the  draft  and  date  of  pay- 
ment or  return  of  the  draft.  If  a  sight  draft  was  accepted  by 
the  drawee  the  date  of  maturity  was  noticed  in  the  book. 

Attached  to  the  drafts  of  the  Centennial  Mill  Company  ujion 
Clarkson  &  Co.  for  G|4136,  G|16,155.20,  G|36,194.80,  and 
G|23,468.40  there  were  attached  bills  of  lading,  sales  bills  and 
insurance  policies,  or  certificates  of  marine  insurance  effected. 

To  the  draft  for  |36,194.80  drawn  by  the  Centennial  Mill 
Co.  upon  Clarkson  <&  Co.  there  were  attached  the  following 
documents :  Original  and  duplicate  of  the  bills  of  lading.  No. 
569  for  35,312/4  sacks  of  flour  shipped  by  S.  S.  "Hyades"  to 
the  port  of  Port  Arthur  or  Dalnj,  issued  by  the  Boston  Steam- 
ship Co.  and  Boston  Towboat  Co.,  Seattle,  on  Dec.  9th,  1903; 
original  and  duplicate  of  the  Certificate  of  the  Fireman's  Fund 
Insurance  Co.  of  San  Francisco  No.  52,459,  for  G.f40,000,  on 
35,312/4  sacks  "Russo-Chinese"  flour  shipped  on  board  the 
"Hyades"  from  Seattle  to  Port  Arthur  or  Dalny  and  issued  in 
Seattle  December  11th,  1903,  and  a  copy  of  the  bill  of  sale 
issued  by  the  Centennial  Mill  Co.  to  Clarkson  &  Co.  for  35,312/4 
sacks  "Russo-Chinese"  flour  for  G$36,194.80,  with  letter  of 
the  13/26  May,  1904.  The  I)ank  at  Port  Arthur,  when  return- 
ing the  above  said  draft  with  deed  of  protest  for  non-payment, 
informed  the  National  Bank  of  Commerce  of  Seattle  that  the 
documents  attached  to  the  draft  G|36,194.80  were  kept  at  the 
disposal  of  the  remitter.  When  said  documents  were  recov- 
ered from  the  Japanese  autliorities  at  Port  Arthur  and  sent 
to  the  head  office  of  the  Eusso-Chinese  Bank  at  St.  Pertersburg, 
the  latter  forwarded  them  to  the  branch  office  of  the  bank  at 
San  Francisco  on  June  14/27,  1900,  with  instructions  to  deliver 
the  documents  to  the  National  Bank  of  Commerce  of  Seattle 
against  payment  of  the  amounts  due  to  the  Russo-Chinese 
Bank.  Now,  the  documents  are  in  my  possession  and  I  attach 
them  herewith.     Copy  of  documents  attached  as  follows: 
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(A) 

CENTENNIAL  MILL  COMPANY 

MERCHANT  MILLERS 

Seattle  and  Spokane,  Washington. 

SEATTLE,   Dec.   10,   1903. 
SOLD  TO  Clarkson  &  Co., 

Port  Arthur  and/or  Dalny 
35,312/4  sax-  8,828  Bbls.     "RUSSO-CHINESE"  flour  at  |4.10 
136/194.80 

e.if 
SHIPPED  VIA  S.  S.  "Hyades" 
TERMS  Draft  90  days  thro'  Russo-Chinese  Bank. 
( Stamped : ) 

Russo-Chinese  Bank 
No.  7055 
Port  Arthur. 

(Copy) 
(B) 
Marks  and  Numbers 

(In  Duplicate) 

No.  52459  140000.00 

FIREMAN'S  FUND  INSURANCE  COMPANY 

of 

SAN  FRANCISCO. 

Seattle,  Wn.,  Dec.  11,  1903. 
THIS  CERTIFIES  THAT  Centennial  Mill  Company  is  in- 
sured under  and  subject  to  the  conditions  of  open  Policy  No. 
1457,  Entry  No.  4665  of  the  FIREMAN'S  FUND  INSURANCE 
COMPANY,  in  the  sum  of  Forty  Thousand  and  00/100  Dollars 
on  35312  sks.  "Russo-Chinese"  flour,  valued  at  sum  insured  on 
board  the  "Hyades"  via  ports  and  con.  str.  and/or  stmrs. 
at  and  from  Seattle,  Wn.,  to  Port  Arthur  and/or  Dalny,  loss  if 
any  payable  in  Hongkong  to  assured  or  order  upon  surrender  of 
this  Certificate  properly  endorsed  and  receipted. 

J.  B.  LEVISON, 


Marine  Secretary. 


Countersigned 

BURNS,  ATKINSON  &  CO., 
Aaent. 
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( Stamped : ) 

Russo-Chinese  Bank 
No.  7035 
Port   Arthur. 
Insured  against  all  risk  of  particular  average  without  limi- 
tation.    Not  valid  unless  countersigned  by  Burns,  Atkinson 
&  Co.,  Agents,  Seattle,  Wash. 

In  case  of  loss  or  damage  to  the  interest  insured  under  this 
policy,  same  shall  be  reported  as  soon  as  goods  are  landed  or 
loss  known  to  the  Union  Insurance  Society  of  Canton,  Limited, 
at  Hongkong,  Shanghai  or  Yokohama,  and  all  claims  shall  be 
paid  at  the  charter  Bank  of  India,  Australia  and  China,  upon 
presentation  of  certificate  of  loss  signed  by  said  Society. 

Endorsed  on  back : 

CENTENNIAL  MILL  CO. 
By  R.  C.  HASSON,  V.  P. 
(C) 
In  Duplicate. 
Export  Bill  of  Lading  No.  369. 
BOSTON  STEAMSHIP  COMPANY  (Stamped) 

and  Russo-Chinese  Bank 

BOSTON  TOW  BOAT  COMPANY.  No.  7035 

Port  Arthur. 
Puget  Sound-Oriental  Line. 
Agencies  Agencies 

Dodwell  &  Co.,  Ltd.,  Seattle,  Wn.     Tacoma,  Wn. 

General  Agents  at  Frank  Waterhouse, 

Yokohama  and  Kobe — Japan  Managing  Agent. 

Shanghai,  Hankow, 
Foochow, — China 

Hong  Kong  San  Francisco, 

Colombo— Ceylon  E.  H.  Forester,  G.  A.  N.  P.  Ry. 

RECEIVED  from  Centennial  iMill  Co.  in  apparent,  good 
order  and  condition,  except  as  noted,  the  following  property 
(contents  and  condition  of  contents  of  packages  unknown), 
marked,  consigned  and  destined  as  indicated  below  for  ship- 
ment at  Seattle  by  steamship  "Hyades"  or  any  other  steamship 
of  the  BOSTON  STEAMSHIP  COMPANY  or  BOSTON  TOW- 
BOAT  COMPANY:— 
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RATES  OF  FKEIGIIT.  MARKS  AND  NUMBERS. 

G  15.00  per  2000# G  |4325.72  RUSSO-CHINESE. 


Payable  at  Seattle G  .f4325.72 

ARTICLES 
35312  Qr.  Sax  Flour 

1  Bundle  (200)  mty  sax. 

Measurement tons feet 

Weight,  lbs.  1,730,288 


(Subject  to  correction). 


To  be  carried  by  said  steamer  or  any  other  steamer  of  the 
above  company  to  the  port  of  Port  Arthur  &/or  Dalny  (or  so 
near  thereto  as  she  or  they  may  safely  get )  with  liberty  to  call 
at  any  port  or  ports  in  or  out  of  the  customary  route  (in  any 
order),  and  to  be  there  delivered  unto  Shipper's  Order  or  to  his 
or  their  assigns  (Notify  Clarkson  &  Co.)  or  to  another  carrier 
on  the  route  to  destination,  if  consigned  beyond  a  regular  port 
of  call,  upon  payment  of  the  freight  thereon  at  the  rate  of  fS.OO 
per  ton  from  Seattle  to  Port  Arthur  &/or  Dalny  payable  as 
above  in  United  States  Gold  Currency,  with  all  other  charges, 
advanced  charges  and  average,  without  any  allowance  of  credit 
or  discount.  Freight  and  advance  charges  payable  at  carrier's 
option  in  advance,  in  cash,  or  immediately  on  discharge  of  the 
property  at  the  port  of  Port  Arthur  &/or  Dalny  in  its  equiva- 
lent in  local  currency  at  bank  demand  rate  of  exchange  on 
New  York. 

In  consideration  of  the  rate  of  freight  therein  named,  it  is 
hereby  stipulated  that  the  service  to  be  performed  hereunder 
shall  be  subject  to  the  conditions,  whether  printed  or  written, 
herein  contained,  and  said  conditions  are  hereby  agreed  to  by 
the  shipper  and  by  him  accepted  for  himself  and  his  assigns 
as  just  and  reasonable. 

With  respect  to  the  service  it  is  agreed  that : 

CONDITIONS: 


IN  WITNESS  WHEREOF,  the  Agent  signing  on  behalf  of 
the  said  STEAMER,  has  affirmed  to  2  Bills  of  Lading  all  of 
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even  tenor  and  date,  one  of  which  Bills  being  accomplished, 
the  others  to  stand  void. 

Dated  at  Seattle  this  9th  day  of  Dec,  1903. 

FRANK  WATERHOUSE, 
By  W.  D.  Benson,  Managing  Agent. 
Endorsed  on  back : 

CENTENNIAL  MILL  CO. 
By  R.  C.  HASSON,  V.  P. 

I  had  general  supervision  only  of  the  draft  for  G|36,194.80. 
Mr.  Chernin,  the  chief  of  the  department  for  collection  of  bills 
of  exchange,  and  Mr.  Alexander  Drosdoff  had  charge  of  the 
draft.  Mr.  Chernin,  now  manager  of  the  Russo-Chinese  Bank 
at  Chita,  Siberia,  presented  the  draft  to  Clarkson  &  Co.  for 
acceptance  immediately  on  receipt  of  it.  The  draft  was  ac- 
cepted by  Clarkson  &  Co.  in  writing  at  the  office  of  the  Russo- 
Chinese  Bank  at  Port  Arthur  on  the  17/30  January,  1904. 
Neither  myself  nor  the  Russo-Chinese  Bank  made  any  investi- 
gation at  any  time  as  to  the  quantity  or  quality  of  flour  in 
the  go-downs  or  warehouses  of  Clarkson  &  Co.  at  Port  Arthur, 
Nor  as  the  shipment  of  flour  on  the  "Hyades."  It  was  not 
the  duty  of  the  bank  to  look  after  goods  in  the  go-downs  of 
the  steamship  agent. 

The  bank  at  Port  Arthur  had  a  lot  of  documents  in  its 
portfolio  for  collection  and  dealt  with  the  documents  only 
unless  otherwise  instructed  by  the  remitter.  The  National 
Bank  of  Commerce  of  Seattle  remitted  the  draft  for  |36,194.80 
simply  for  collection.  The  bank  at  Port  Arthur  acknowledged 
the  receipt  of  this  draft  by  letter  dated  January  9/22,  1904. 

I  do  not  know  how  much  flour  Clarkson  &  Co.  had  in  their 
go-downs  at  the  commencement  of  hostilities  between  Russia 
and  Japan. 

According  to  the  bill  of  lading  the  shipment  of  35,312  sacks 
of  flour  on  the  "Hyades"  was  shipped  by  the  Centennial  Mill 
Co.  as  consignor  to  the  port  of  Port  Arthur  or  Dalny.  The 
bill  of  lading  was  endorsed  in  blank  by  the  Centennial  Mill 
Co.  Therefore  the  consignee  is  unknown.  The  bill  of  lading 
contained  the  following  clause:  "to  be  delivered  there  unto 
shipper's  order  or  to  his  or  their  assigns    (Notify   Clarkson 
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&  Co. )  or  to  another  carrier  ou  the  route  to  destination."     The 
bill  of  lading  was  attached  to  the  draft. 

Neither  the  bank  at  Port  Arthur  nor  myself  ever  obtained 
possession  of  the  shipment  of  flour.  Nor  did  the  bank  at  Port 
Arthur  take  this  flour  into  custody  or  control  or  sell  it  to  the 
Russian  Government  or  to  one  Ginsburg,  a  representative  of 
the  Russian  Government.  Nor  did  1  or  the  Russo-Chiuese 
Bank  at  Port  Arthur  surrender  the  draft  or  the  documents 
attached  thereto  to  the  agent  of  the  Steamship  Co.  These 
documents  are  in  the  possession  of  the  Russo-Chinese  r>ank 
up  to  this  date.  The  bank  never  got  possession  of  the  flour 
and  never  transferred  it  to  Ginsburg.  The  bank  never  realized 
any  sum  from  Ginsburg  for  this  flour;  never  sold  or  delivered 
it  to  Ginsburg;  nor  do  its  books  show  any  entries  regarding 
such  sale. 

Cross-interrogatoi'y  19.  Do  the  books  of  the  bank  disclose 
the  disposition  of  the  funds  from  the  sale  of  the  flour  to  Gins- 
burg? If  so,  point  out  to  the  officer  taking  this  deposition 
the  entries  showing  such  disposition.  Make  copies  of  said 
entries,  giving  the  name  of  the  book  and  the  page  upon  which 
the  entries  occurred  and  have  them  translated  into  English. 
I  want  you  to  be  particular  and  minute  in  answering  this 
cross-interrogatory.  Attach  to  your  deposition  all  entries  in 
all  books  of  the  bank  touching  the  receipt  and  method  of  dis- 
position of  the  67,00  roubles  realized  from  the  sale  of  this  flour. 
Answer.  I  do  not  know  and  cannot  know  whether  the 
67,000  roubles  cashed  by  Clarkson  &  Co.  against  the  check 
drawn  by  Ginsburg  were  paid  by  the  latter  for  the  "Hyades" 
flour.  I  attach  the  following  identified  copies  and  translation 
of  them  of  all  entries  regarding  the  payment  of  67,000  roubles 
to  Clarkson  &  Co.  for  account  of  M.  Ginsburg  &  Co.  on  April 
17/30,  1904,  and  the  dispositions  made  by  the  latter  on  the 
same  day. 

(1)  Copy  of  the  check  No.  1156  for  67,000  rs.  issued  by 
M.  Ginsburg  &  Co.,  order  bearer  and  endorsed  by  Clarkson 
&  Co.  (2)  Copy  of  the  cash  voucher  of  April  17/30,  1904, 
for  8.489 — roubles  and  55  copecks  received  from  Clarkson  & 
Co.  for  account  of  the  National  P>ank  of  Commerce  of  Seattle 
B/C  No.  1412  (our  No.  6386)  for  G|4.136,  wdth  interest  thereon. 
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(3)  Copy  of  the  cash  voucher  of  April  17/30,  1904,  for  33.053 
roubles  aud  53  copecks  received  from  Clarkson  &  Co.  for  account 
of  the  National  Bank  of  Commerce  B/C  No.  1455  for  G|16.- 
155.20  with  interest  thereon.  (4)  Copy  of  the  cash  voucher 
of  April  17/30,  1904,  for  305  roubles  and  80  copecks,  being 
commission,  postage,  telegram  expenses  and  stamps  on  the  said 
drafts  of  the  National  Bank  of  Commerce  of  Seattle.  (5) 
Copy  of  the  cash  voucher  of  April  17/30,  1904,  for  25151  roubles 
12  cop.  received  from  Clarkson  &  Co.  to  the  credit  of  their  cor- 
respondent's account.  (0)  Copy  of  the  cash-book,  page  216 
of  April  17/30th,  1904,  re.  Rbls.  8.489,55  and  Rs.  33.053,53, 
received  from  Clarkson  &  Co.  (7)  Extract  of  the  cash-book 
page  217  of  April  17/30th,  1904,  re.  Rbs.  25.151.12  received 
from  Clarkson  &  Co.  and  Rs.  <)7.000,  paid  against  M.  Ginsburg 
&  Co.'s  check  No.  115(5.  (8)  Extract  from  the  book  "Jour- 
nal," pages  311  and  312  of  April  17/30,  1904,  showing  the 
entries  re.  transfer  of  |20.981,35  equal  to  Rs.  41.543,08  to  the 
National  Bank  of  Commerce  of  Seattle.  (9)  Extract  from 
the  book  "Correspondents  their  accounts,"  page  292,  showing 
the  movement  of  Clarkson  &  Co.'s  account  from  April  12/25th, 
1904,  up  to  May  4/17,  1904,  showing  all  the  time  a  delnt  bal- 
ance of  their  account,  also  payment  of  Rs.  25.151,12  to  their 
credit  on  April  17/30,  1904. 

Here  follow  documents  identified  by  the  witness  as  follows : 

(Copy  of  the  Check.) 

Stamp:  April  17  1904. 
Number  of  account  5.  M.  Ginsburg  &  Co. 

RUSSO-CHINESE  BANK. 
Port  Arthur,  16th  April  1904.  Roubles  67000.— 

(con.) 
Russo-Chinese  Bank. 
Please  pay  to  the  bearer  sixty  seven  thousand  roubles  and 
pass  this  amount  to  the  debit  of  my  special  account. 

PAID  Trading  Firm 

( Stamp ) 

M.  GINSBURG  &  C. 
By  procuration  L.  Blankman. 
No.  1156. 
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(On  the  back  of  the  t-Iiock:) 

Trading  Firm  CLAKKtr^ON  &  CO. 
By  procuration  N.  Lerokuzoff. 

( Copy  of  the  eash  voucher. ) 

17/IV,  1904. 
Received  from  IMessrs.  Chu'kson  &  Co. 
Account  Correspondents  their  account  sundries  according  to 
letter  of  Nat.  Bank  of  Commerce,  Seattle,  dated  6/X  03,  Bill 
for  collection  |1412  our  number  0380,  G|4,136  plus  6% 
for  220  days  G|151.()5=G|4,287.()5  at  198— Roubles  8,489.55 
(eight  thousand  four  hundred  and  eighty-nine  roubles  55  cop.) 
Cashier  sign  stamp :  received. 

G 

(Copy  of  the  cash  voucher.) 

Received  from  Messrs.  Clarkson  &  Co. 

17/IV,  1904 

Account  Correspondents  their  account  sundries  according  to 

letter  of  Nat.  Bank  of  Commerce  Seattle,  dated  2()/X  03 

Bill  for  Collection  |1455  our  number  G500  G|16,155.20  plus 

6%  for  200  days  G|538.50=G$1G,693.70  at  the  rate  of  198 

- Roubles  33.053.53 

(thirty  three  thousand  fifty  three  roubles  &  53  copeck.) 
Cashier  sign  Stamp :  received. 

G 

(Copy  of  Cash  voucher.) 

Received  from  Clarkson  &  Co.  17/IV  1904 

Account  Sundries 

on  our  numbers  6500  and  6386 

our  commission  for  collection Roubles  174.50 

for  telegram  70. — 

postage   - 1. — 

stamps _ 60.30 


Roubles  305.80 
(three  hundred  and  five  roubles  80  copecks.) 
Cashier  sign  G  stamp  received 
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(Copy  of  Cash  voucher.) 
5  476 

Eeceive  291/11 

Account  Correspondents 
Clarkson  &  Co. 

N  7  - - ....- Koubles  25,151.12 

Twenty  five  thousand  one  hundred  and  fifty  one  roubles  and 

12  copecks. 
Stamp  received  April  17th,  1904  . 
The  words  "current  account"  not  to  be  read. 

As  far  as  I  know  during  the  siege  of  Port  Arthur  the  price 
of  flour  was  a  little  higher  than  before  the  outbreak  of  the 
war,  but  there  was  a  lot  of  flour  in  the  go-downs  of  the  Gov- 
ernment and  no  scarcity  was  felt  of  it.  I  do  not  know  the 
price  of  the  flour. 

There  was  no  telegraphic  communication  possible  with 
Port  Arthur  on  April  28th/May  10th,  1904.  No  telegram  was 
sent  on  that  date  from  Port  Arthur  to  Vladivostok  in  answer 
to  a  telegram  from  Vladivostok  inquiring  as  to  whether  the 
drafts  drawn  by  the  Centennial  Mill  Co.  upon  Clarkson  &  Co. 
had  been  paid.  And  in  no  such  telegram  was  it  stated  by  the 
Port  Arthur  branch  of  the  Vladivostok  branch  tliat  all  of  the 
drafts  of  Clarkson  &  Co.  had  been  paid.  The  bank  at  Port 
Arthur  never  telegraphed  in  substance  that  the  draft  for  #36,- 
194.80  had  been  paid.  The  Russo-Chinese  Bank  at  Port  Ar- 
thur did  not  wire  to  the  Russo-Chinese  Bank  at  Shanghai  to 
the  effect  that  the  draft  for  |36,194.80  had  been  paid  by  Clark- 
son &  Co.  There  was  no  telegraphic  communication  with 
Shanghai  on  or  about  May  10th,  1904. 

The  account  of  the  firm  of  Clarkson  &  Co.  with  the  Russo- 
Chinese  Bank,  Port  Arthur  branch,  showed  a  debit  balance 
from  the  first  of  December,  1903,  up  to  December,  1904  (with 
the  exception  of  June,  1904).  Clarkson  &  Co.  owed  to  the 
Russo-Chinese  Bank  at  Port  Arthur. 

During  December,  1903  (Russian  style),  about  51,000 
roubles. 

During  Januarj^,  1904  (Russian  style),  about  49,000 
roubles. 
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During  February,  1904  (Russian  style),  about  40,000 
roubles. 

During  March,  1904  (Russian  style),  about  41,000  roubles. 
During  April,  1904  (Russian  style),  about  35,000  roubles. 
During  May,  1904  (Russian  style),  about  20,000  roubles. 
During  June,  1904  (Russian  style),  about  30,000  roubles. 
During  July,  1904  (Russian  style),  about  3G,000  roubles. 
During  August,  1904  (Russian  style),  about  37,000  roubles. 

The  following  is  a  statement  of  Clarkson's  account  with 
the  Port  Arthur  branch  of  the  Russo-Chinese  Bank  on  the 
dates  mentioned. 

December  1/14,  1903,  Clarkson  &  Co.  owed  to  the  bank  Rs. 
55,303.72. 

December  15/28,  1903,  Clarkson  &  Co.  owed  to  the  bank 
Rs.  55,331.07. 

January  1/14,  1904,  Clarkson  &  Co.  owed  to  the  bank  Rs. 
50,003.12. 

January  15/28,  1904,  Clarkson  &  Co.  owed  to  the  bank  Rs. 
49,136.20. 

February  1/14,  1904,  Clarkson  &  Co.  owed  to  the  bank  Rs. 
48,451.65. 

February  15/28,  1904,  Clarkson  &  Co.  owed  to  the  bank  Rs. 
42,294.30. 

March  1/14,  1904,  Clarkson  &  Co.  owed  to  the  bank  Rs. 
40,995.90. 

March  15/28,  1904,  Clarkson  &  Co.  owed  to  the  bank  Rs. 
40,938.90. 

April  1/14,  1904,  Clarkson  &  Co.  owed  to  the  bank  Rs. 
40,923.90. 

April  15/28,  1904,  Clarkson  &  Co.  owed  to  the  bank  Rs. 
41,326.54. 

May  1/14,  1904,  Clarkson  &  Co.  owed  to  the  bank  Rs. 
41,544.(^5. 

May  15/28,  1904,  Clarkson  &  Co.  owed  to  the  bank  Rs. 
14,925.25. 

June  1/14,  1904,  Clarkson  &  Co.  had  a  credit  balance  Rs. 
5,146.45. 

June  15/28,  1904,  Clarkson  &  Co.  had  a  credit  balance  Rs. 
10,586.45. 
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July  1/14,  1904,  Clarkson  &  Co.  owed  to  the  bank  Ks. 
33,568.65. 

July  15/28,  1904,  Clarkson  &  Co.  owed  to  the  bank  Rs. 
36,708.15. 

August  1/14,  1904,  Clarkson  &  Co.  owed  to  the  bank  Rs. 
36,708.15. 

August  15/28,  1004,  Clarkson  &  Co.  owed  to  the  bank  Rs. 
36,708.15. 

On  January  14,  1904,  Clarkson  &  Co.  had  an  overdraft  ac- 
count with  the  Port  Arthur  Branch  of  the  Russo-Chinese  Bank 
for  50,000  roubles.  This  amount  had  to  be  repaid  by  Clark- 
son &  Co.  by  monthly  installments  of  3,000  roubles  (or  to  re- 
duce their  indebtedness  by  3,000  roubles  monthly). 

Cross-interrogatory  33.  Attach  to  your  deposition  copies 
from  the  books  of  the  bank,  giving  book  and  page  where  same 
occurs,  the  entries  showing  the  various  payments  made  by 
Clarkson  &  Co.  to  the  Russo-Chinese  Bank  from  December 
1st,  1903,  to  August,  1904,  and  state  from  what  sources  the 
various  sums  paid  by  Clarkson  &  Company  came. 

Answer.  I  do  not  know  from  what  sources  Clarkson  & 
Co.  paid  these  sums.  I  attach  extracts  from  the  cash-book  of 
the  Port  Arthur  Branch  of  the  Russo-Chinese  Bank  showing 
the  payments  made  by  Clarkson  &  Co.  to  the  Russo-Chinese 
Bank  from  December,  1903,  to  August,  1904.  Here  follow 
extracts  from  the  books. 

I  do  not  know  from  what  sources  Clarkson  &  C"  realized 
the  sums  which  they  paid  into  the  bank  or  that  they  were 
realized  from  the  sale  of  flour  covered  by  documents  attached 
to  the  various  drafts  drawn  by  the  Centennial  Mill  Co.  upon 
Clarkson  &  Co.  in  the  hands  of  the  bank  for  collection. 

Relating  to  the  draft  for  Gfl6,155.20  drawn  by  the  Cen- 
tennial Mill  Co.  upon  Clarkson  &  Co.  covering  a  shipment  of 
flour  on  the  steamer  "Tremont"  consisting  of  1,000  sacks  of 
"Blue  Stem"  flour  and  14,688  sacks  of  "Russo-Chinese"  flour, 
due  about  March  8,  1904,  this  was  a  draft  drawn  with  docu- 
ments attached  and  was  accepted  by  Clarkson  &  Co.  Decem- 
ber 8/21,  1903,  and  became  due  March  8/21,  1904.  It  was 
paid  April  17/30,  1904,  and  was  remitted  to  the  National  Bank 
of  Commerce  with  another  sum  of  f4136    by    telegraph     on 
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Ladeuburji,  Thalniaun  &  Co.,  New  York.  This  draft  could 
not  be  protested  for  uoupayment  at  maturity  because  of  the 
absence  of  the  notary  from  Port  Arthur. 

I  do  not  know  when  the  flour  securing  the  said  draft 
reached  Port  Arthur  or  to  whom  it  \Mis  sold.  There  are  no 
entries  in  the  books  of  the  bank  relating  to  the  sale  of  the 
merchandise  securing  that  draft.  The  bank  did  not  sell  the 
merchandise.  The  proceeds  of  that  flour  were  not  received  by 
the  Russo-Chinesc  I>auk  or  applied  by  the  bank  to  the  reduc- 
tion of  the  indebtedness  of  Clarkson  &  Co.  to  it. 

Clarkson  &  Co.'s  indebtedness  to  the  bank  was  an  over- 
draft account  with  the  bank  secured  by  promissory  notes.  The 
notes  were  in  the  ordinary  form,  signed  by  Clarkson  &  Co.  I 
cannot  attach  copy  of  them  as  they  are  not  in  my  possession. 
I  do  not  know  from  what  source  Clarkson  &  Co.  realized  the 
money  with  which  they  made  payments  on  their  indebtedness. 

The  Russo-Chinese  Bank  at  Port  Arthur  did  not  use  the 
proceeds  of  flour  securing  the  draft  for  G|16,155.20  or  the 
proceeds  of  the  sale  of  flour  securing  another  draft  for  |4,136 
made  by  the  Centennial  Mill  Co.  in  favor  of  the  National  Bank 
of  Commerce  upon  Clarkson  &  Co.  toward  the  reduction  of 
the  indebtedness  of  Clarkson  &  Co.  to  the  bank. 

The  Russo-Chinese  Bank  did  not  in  the  early  part  of  1904 
realize  that  Clarkson  &  Co.  was  insolvent;  nor  did  it  appro- 
priate to  its  own  use  the  proceeds  of  flour  securing  the  drafts 
that  it  had  for  collection  for  the  National  Bank  of  Commerce; 
nor  did  it  appropriate  such  proceeds  against  the  reduction  of 
the  indebtedness  of  Clarkson  &  Co.  to  it. 

The  bills  of  lading  attached  to  the  draft  for  |36,194.S0  was 
Issued  by  the  Boston  Steamship  Co.  and  the  Boston  Towboat 
Co.  of  Seattle.  I  do  not  know  who  issued  the  other  bills  of 
lading.  The  agents  of  the  S.  S.  "Hyades"  in  1904  were  Clark- 
son &  Co.  I  do  not  know  who  were  the  agents  of  the  other 
steamship  company. 

About  April  15/28,  1904,  the  Russo-Chinese  Bank  ascer- 
tained that  Clarkson  &  Co.  were  the  agents  of  the  steamship 
company  operating  the  "Hyades."  This  was  ascertained 
at  the  request  of  H.  F.  Ostrander  of  the  Centennial  Mill  Co. 
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communicated  through  the  Russo-Chinese  Bank  at  Shanghai 
to  the  bank  at  Port  Ai'thur. 

The  fact  was  the  bank  at  Port  Arthur  replied  immediately 
by  wire  that  Clarkson  &  Co.  were  in  possession  of  the  goods 
and  that  the  goods  had  been  sold  by  them. 

When  the  bank  had  knowledge  that  Clarkson  &  Co.  had 
possession  of  the  flour,  the  bank  informed  H.  F.  Ostrander 
of  the  Centennial  Mill  Co.  of  Seattle  and  the  National  Bank 
of  Commerce  of  Seattle  of  that  fact. 

On  the  5th  of  August,  1904,  the  bank  at  Shanghai  sent  to 
the  National  Bank  of  Commerce  of  Seattle  a  letter  containing 
copies  of  correspondence  on  the  subject  of  the  drafts  and  the 
Oranch  bank  at  Shanghai  and  Ostrander  with  the  Centennial 
Mill  Co. 

As  near  as  I  can  recollect  the  first  draft  drawn  by  the 
Centennial  Mill  Co.  upon  Clarkson  &  Co.  sent  to  the  Russo- 
Chinese  Bank  at  Port  Arthur  by  the  National  Bank  of  Com- 
merce was  one  for  G|52,925,  which  was  received  at  Port  Ar- 
thur in  April,  1902. 

It  is  not  true  that  from  that  time  forth  the  bank  at  Port 
Arthur  had  knowledge  that  Clarkson  &  Co.  were  the  agents  of 
the  steamship  company. 

The  instruction  of  the  National  Bank  of  Commerce  to  the 
Russo-Chinese  Bank  was  to  the  effect  that  the  drafts  drawn 
on  Clarkson  &  Co.  were  to  be  accepted  by  Clarkson  &  Co.,  and 
that  the  bank  at  Port  Arthur  was  to  hold  the  documents,  bills 
of  lading,  etc.,  securing  the  drafts  and  not  to  deliver  them  to 
Clarkson  &  Co.  until  the  drafts  Avere  paid. 

At  the  request  of  Mr.  Ostrander  of  the  Centennial  Mill  Co. 
the  bank  made  inquiries  in  April,  1904,  regarding  the  flour 
covered  hj  documents  then  in  possession  of  the  bank. 

The  bank's  connection  with  these  transactions  was  limited 
to  the  documents  relating  to  the  drafts  and  it  had  no  reason 
without  being  specially  instructed  to  interest  itself  with  the 
merchandise  covered  by  the  documents  received  for  collection. 

It  did  not  permit  Clarkson  &  Co.  to  take  possession  of 
the  flour.  If  they  took  possession  of  it,  they  did  it  on  their 
own  responsibility.  It  was  not  the  bank's  business  to  look 
after  the  merchandise.     And  I  did  not  know  the  manner  or 
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method  in  which  Chirksou  was  transacting  his  business  with 
reference  to  these  di'afts.  Neither  did  I  know  that  Ciarkson 
got  possession  of  the  flour. 

In  the  bill  of  lading  attached  to  the  draft  for  $30,194.80 
the  Centennial  Mill  Co.  Avas  the  consignor;  the  consignee  was 
unknown.  The  bill  of  lading  was  endor.sed  by  the  Centennial 
Mill  Co.  in  blank  and  there  were  no  other  endorsements. 

The  bank  did  not  have  the  legal  right  to  take  into  its  cus- 
tody or  control  the  flour  covered  by  such  bills  of  lading  with- 
out being  instructed  thereto  by  the  National  liank  of  Com- 
merce of  Seattle.  It  was  not  the  bank's  business  to  look  after 
the  merchandise  covered  by  the  bills  of  lading.  The  steam- 
ship company  is  responsible  for  the  cargo. 

In  December,  1903,  the  Russo-Chinese  Bank  at  Port  Ar- 
thur extended  to  Ciarkson  &  Co.  a  credit  up  to  50,000  roubles 
for  their  business  in  Port  Arthur.  This  credit  had  to  be  re- 
paid by  bills  of  exchange  drawn  by  Ciarkson  &  Co.  at  Port 
Arthur  on  Ciarkson  &  Co.,  Vladivostok,  whereof  2,000  roubles 
on  January  15/28,  1904,  and  afterwards  by  monthly  pay- 
ments of  3,000  roubles  on  15/28  of  each  month. 

The  bank  paid  the  same  attention  to  the  documents  held 
as  security  for  the  drafts  draAvn  on  Ciarkson  &  Co.  as  to 
other  documents  drawn  on  other  firms  at  Port  Arthur. 

The  credit  was  extended  to  the  entire  business  of  Clark- 
son  &  Co.  and  not  for  payments  of  the  drafts  drawn  upon 
them. 

Ciarkson  &  Co.  had  no  right  to  overdraw  their  account 
above  the  amount  of  the  credit  granted  and  had  no  arrange- 
ment with  the  bank  by  which  they  were  permitted  to  take 
possession  of  the  flour  covered  by  the  documents  in  posses- 
sion of  the  Russo-Chinese  Bank. 

I  do  not  know  what  became  of  the  flour  securing  the  two 
drafts  for  |4,136  and  .fl6,155.20.  The  draft  for  |4,130  ma- 
tured February  27/March  11,  1904.  At  the  maturity  of  that 
draft  Ciarkson  &  Co.  did  not  pay  any  money  to  the  bank. 
The  draft  for  |16,155.20  matured  March  8/21,  1904.  Clark- 
son  &  Co.  made  no  payments  on  that  date  or  at  any  time 
from  February  26/March  10  up  to  April  1/14,  1904. 

The  bank  has  a  record  that  on  April  13/26,  1904,  it  noti- 
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fied  the  National  Bank  of  Commerce  of  the  nonpayment  of 
drafts  for  |4,13G  and  |1G,155.20.  The  notification  was  given 
by  letter  of  which  copy  is  attached  herewith  as  follows : 

"7640  13/26  April  4         55. 

THE  NATIONAL  BANK  OP  COMMERCE. 

Seattle,  Wash. 
Your  D/B   No.   1412/6386    G|     4136.— due    27/11-111-1904 

(D/P)  on  Clarkson  &  Co. 
No.  1455/6500  G|  16155.20  due  8/21-111-1904  D/P  )P/ Arthur 
Dear  Sirs. — We  return  you  herewith  enclosed  the  above 
two  bills  (also  second)  which  have  been  refused  payment  and 
request  you  to  kindly  acknowledge  receipt.  It  was  impossible 
for  us  to  have  them  protested  on  account  of  the  absence  of 
the  notary  public,  as  it  appears  from  the  enclosed  declaration 
of  the  P/ Arthur  Municipality,  two  copies  of  which  please  find 
enclosed,  one  for  each  bill. 

Please  remit  for  our  a/c  to  Messrs.  Ladenburg  Thalmann 
&  Co.,  New  York,  under  advice  to  us 

GI76.09     3/8  %  Comm. 

10.14     I/O  o/oo  return  comm. 
30.27     billstamps 
-^ postao-e  ^'  ^^  ^*^^^^  ^^^^^ 


GI117.50  in  all  &  oblige. 

Yours  faithfully, 
EUSSO-CHINESE  BANK. 
(Port  Arthur  Branch.) 
p.  p.   A.  OVSIANKIN. 
p.  p.  A.  FRIEDBERG. 
Enclosed : — 

2  bills  &  seconds 
2  declarations 
The  drafts  for  $4,136  and  $16,155.20  could  not  be  protested 
for  the  reason  that  the  Notary  of  Port  Arthur  was  absent  at 
the  time  of  their  maturity. 

The  draft  for  |36,194.80  was  protested  April   20/May  3, 
1904,  and  returned  with  the  deed  of  protest  to  the    National 
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Bank  of  Commerce  of  Seattle  with  the  letter  dated  May  13/26, 
1904. 

The  draft  for  |3G,194.80  with  the  deed  of  protest  was  re- 
ceived back  from  the  Notary  at  Port  Arthur  at  the  time  when 
communication  was  cut  off  both  at  sea  and  on  land.  Under 
such  circumstances  the  mail  could  not  be  forwarded  from 
Port  Arthur,  and  therefore  the  bank  kept  the  draft  with  the 
deed  of  protest  in  the  safe  until  communication  should  be  re- 
established. 

The  proceeds  of  the  drafts  for  $4,136  and  |16,155.20  were 
remitted  by  the  bank  at  Port  Arthur  by  telegraphic  transfer 
to  the  National  Bank  of  Commerce  at  Seattle  through  the 
head  office  of  the  bank  at  St.  Petersburg,  on  Ladenburg,  Thal- 
mann  &  Co.  at  New  York  on  April  17/30,  1904. 

The  Russo-Chinese  Bank  did  not  prior  to  the  sale  of  flour 
to  Ginsburg  advance  to  Clarkson  &  Co.  the  money  with  which 
the  drafts  for  |4,136  and  116,155.20  were  paid.  Nor  did  the 
bank  out  of  the  proceeds  of  the  sale  of  the  flour  shipped  on 
the  "Hyades"  reimburse  itself  for  the  money  thus  advanced. 

I  know  the  date  on  which  the  Japanese  Government  re- 
turned to  the  Russo-Chinese  Bank  the  papers  and  effects  of 
the  bank  captiu'ed  at  the  time  Port  Arthur  fell,  because  as 
soon  as  I  received  the  permission  of  the  Japanese  Govern- 
ment I  went  to  Port  Arthur  in  February,  1906,  in  order  to 
take  the  necessary  steps  before  the  Japanese  authorities  there 
for  the  recovery  of  the  books,  papers  and  effects  of  the  bank, 
and  received  them  back  in  March,  1906. 

I  know  that  all  of  the  books,  papers  and  effects  in  the  pos- 
session of  the  Japanese  military  forces  belonging  to  the  bank 
were  returned  to  it,  because  having  been  for  over  two  years' 
and  also  during  the  siege  of  Port  Arthur  in  charge  of  the 
banks'  business  I  knew  what  books,  papers  and  effects  were 
kept  by  the  bank  before  they  were  seized  by  the  Japanese 
military  forces  and  know  that  I  received  them  back. 

I  am  not  a  lawyer  by  profession. 

I  know  what  official  appointment  A.  Belinskj'  held.  He 
had  a  notary's  oflSce  at  Port  Arthur  and  all  documents  at- 
tested before  him  were  recognized  by  the  Court  as  well  as 
official  authorities.     I  never  saw  his  official  appointment. 
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And  thereupon  counsel  for  the  plaintiff  read  in  evidence 
the  letter  being  the  letter  of  the  National  Bank  of  Commerce 
of  Seattle  transmitting  the  draft  herein  in  question    to    the 

Russo-Chinese  Banli  at  Port  Arthur: 

H.  C.  Henry,  President. 

R.  R.  Spencer,  Cashier. 

O.  A.  Spencer,  Ass't.  Cashier. 

THE   NATIONAL   BANK   OF   COMMERCE. 
Codes : 

A.  B.  C.  &  A.  1. 

Lieber's. 

Bedford  McNeill. 

Cable  Address :  "Commerce." 

Seattle,  Wash.,  Dec.  11,  1903. 

The  Manager  Russo-Chinese  Bank,  Port  Arthur,  China. 

Dear  Sir :     Enclosed  I  hand  you  for  collection  and  returns 
in  New  York  funds  90  d/s  drafts  as  follows : 
Clarkson  &  Co.  G  |    1.100.00. 
"     "    G  f  36.194.80. 
Documents  are  to  be  delivered  on  payment. 
Very  truly  yours, 

R.  R.   SPENCER. 

Counsel  for  plaintiff  then  introduced  in  evidence  "Plain- 
tiff's Trial  Exhibit  1,"  as  viz.,  the  preceding. 

Plaintiff  offered  in  evidence  the  book  extract  produced  by 
the  witness  in  connection  with  Interrogatory  33  and  his  an- 
swer thereto  which  were  as  follows : 

Interrogatory  33.  If  you  have  before  you  the  books  of 
the  Russo-Chinese  Bank  at  Port  Arthur,  covering  the  time 
of  1904  and  1905,  and  containing  entries  referring  to  the 
transaction  of  the  draft  of  the  Centennial  Mill  Company  upon 
Clarkson  &  Company  for  $36,194.80,  about  which  you  have 
already  been  interrogated,  please  exhibit  to  the  officer  taking 
your  deposition,  the  entries  in  such  books  referring  to  said 
draft,  and  have  a  copy  of  such  entries  in  the  Russian  lan- 
guage, together  with  a  translation  thereof  into  English  at- 
tached to  your  deposition. 
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Answer. — Yes,  I  have  before  me  the  books  of  the  Russo- 
Chinese  Bank  at  Port  Arthur,  covering  the  time  of  1904  and 
1905.  I  beg  to  attach  an  identified  copy  of  the  entry  of  the 
draft  of  the  Centennial  Mill  Co.  upon  Clarkson  &  Co.  for 
130,11)4.80  and  an  identified  translation  thereof  into  English, 
which  you  have  compared  with  the  original  book  I  have  ex- 
hibited to  you. 

The  witness  had  also  testified  in  response  to  cross-interrog- 
atory 3,  which  was  as  follows : 

Cross-interrogatory  3.  State  what  particular  books  were 
kept  with  reference  to  the  drafts  drawn  by  the  Centennial 
Mill  Company  upon  Clarkson  «&  Company  and  sent  to  the 
Russo-Chinese  Bank  by  the  National  Bank  of  Commerce  of 
Seattle  for  collection.  Describe  in  detail  the  manner  in 
which  j^our  books  were  kept  with  regard  to  entries  relating 
to  these  drafts. 

Answer. — The  bank  at  Port  Arthur  kept  a  special  book 
for  all  bills  of  exchange  received  for  collection  with  documents 
or  without  them.  As  soon  as  a  bill  of  exchange  was  received,  it 
was  entered  in  the  general  book  "Bills  of  Exchange  for  col- 
lection.'' In  the  general  book  "Bills  of  Exchange  for  collec- 
tion" was  noticed  the  date  of  receipt,  the  current  number  of 
the  bill  in  numerical  order,  the  number  given  by  the  remitter 
or  indicated  on  the  respective  bill,  the  date  of  the  letter  of 
the  remitter  relating  to  the  bill,  the  name  or  the  firm  of  the 
remitter,  the  town  of  the  remitter,  the  kind  of  documents 
relating  to  the  bill,  the  drawer  of  the  bill,  the  town  of  the 
drawer,  the  date  of  issue  of  the  bill,  the  drawee,  if  a  sight  draft 
a  notice  of  the  term  was  made,  the  date  of  maturity,  the  in- 
structions of  the  remitter,  the  amount  of  the  draft  and  the 
date  of  payment  or  return  of  the  draft.  If  a  sight  draft  was 
accepted  by  the  drawee,  the  date  of  maturity  was  noticed  in 
the  book  "Bills  of  Exchange  for  Collection." 

The  said  book  extract  was  as  follows: 
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EXTEACT  FROM  THE  BOOK,  BILLS  FOE  COLLECTION 

OF  THE  POET  AETHUE  BEANCH  OF  THE 

EUSSO-CHINESE   BANK,   PAGE  27, 

OF  THE  YEAE  1904. 

Date  of  Ee-      Our    Their    Date  of  the  Letter    From  whom 
1904        ceipt.  No.     No.     with  which  received.      received. 

January  10    7035      1559    11/XII  '03    Nat.  Bank  of  Com. 

Town     Kind  of  Docu-      Order      Town      Date  of  the  Drawee, 
ments.  Draft. 

Seattle  1  draft    Centennial    Seattle  11/XII  '03  Clarkson  &  Co. 
1  invoice     Mill  Co. 
1  bill  of  lading 
1  insurance  Policy. 

Maturity      Instructions  of  the    Eoubles  Francs  Mexican   Yen 
Eemitter.  Dollars     Taels 

90  d.  17/IV  '04     post  rem. 

Gold  Dollars  Pound  German  Foreign  value  in  Date  of  Observa- 
Sterlin     Marcs         Eoubles.         Payment     tions. 
36,194.80 72,389.60    ^ Draft  re- 
turned 13/V-'04 
Documents  returned 
14/27/VI  '06  to  San 
Francisco. 

Plaintiff  also  introduced  in  evidence  the  documents  at- 
tached to  the  deposition  of  the  witness  Friedberg  in  answer 
to  cross-interrogatories,  as  follows: 

1.  Invoice.       ( See  ante,  page — . ) 

2.  Fire  Insurance  Policy  with  endorsement  thereon.  (See 
ante,  page  — .) 

3.  Bill  of  lading  in  duplicate  with  endorsement  thereon. 
(See  ante,  page .) 

4.  Copy  of  check,  April  17th,  1904,  for  67,000  roubles. 
( See  ante,  page  — . ) 

5.  Copy  of  cash  voucher  April  17/30th,  1904,  from  Clark- 
son  &  Co.     ( See  ante,  page  — . ) 
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G.  Copy  of  cash  vouchers  330  53,  53  coj).  from  Clarkson  & 
Co.     ( See  aute,  page  — . ) 

7.  Copy  of  cash  voucher  dated  17/IV,  1904,  from  Clark- 
son  &  Co.     ( See  ante,  page  — . ) 

8.  Copy  of  cash  voucher,  Clarkson  &  Co.  25,151.12  roubles. 
(See  ante,  page  — .) 

9.  A  letter  addressed  by  Kusso-Chinese  Bank  at  Port  Ar- 
thur to  the  National  Bank  of  Commerce,  Seattle,  Washington, 
dated  13/2(5  April,  1901.     (See  ante,  page  — .) 

Thereupon  the  plaintiff  read  in  evidence  the  deposition  of 
Alexander  Drozdov,  taken  and  certified  before  the  Honorable 
James  W.  Ragsdale,  United  States  Consul  at  St.  Petersburg, 
Russia,  and  certified  by  him  in  his  official  capacity. 

My  name  is  Alexander  Drozdov,  thirty-four  years  old,  re- 
siding at  St.  Petersburg.  I  am  an  officer  of  the  Russo-Chinese 
Bank. 

I  resided  between  January  1st  and  December  31st,  1904, 
at  Port  Arthur.  I  was  in  the  service  of  the  Port  Arthur 
Branch  of  the  Russo-Chinese  Bank,  and  was  also  employed 
as  book-keeper  in  the  Household-Economic  Company  of  offi- 
cers and  military  officials  of  the  Quantoon  region. 

In  my  capacity  as  clerk  of  the  Russo-Chinese  Bank,  I  was 
keeping  the  books  of  the  bills  of  exchange  section.  I  kept  the 
register  of  documents  received  and  sent  to  be  cashed,  and 
from  March  2/15,  1904,  I  kept  also  the  register  of  bills  of  ex- 
change received  and  sent  to  be  cashed;  wrote  to  the  parties 
notices  in  regard  to  receipt  of  documents  and  bills  to  be  ac- 
cepted and  paid.  Wrote  also  to  the  Notary  in  regard  to  his 
presenting  bills  for  acceptance  and  payment  or  protesting 
them  in  case  of  non-acceptance  and  refusal  of  payment,  and 
sent  such  letters  off. 

After  the  departure  of  many  of  the  staff  of  the  office,  viz., 
17-19  July,  1904,  I  kept  not  only  these  books  but  did  every- 
thing which  was  requisite  by  the  course  of  the  bank's  affairs, 
which  by  this  time  was  very  much  reduced  owing  to  the  siege 
of  Port  Arthur;  thus  for  instance  from  the  date  mentioned, 
I  also  kept  book  of  correspondents  and  the  current  accounts 
and  filled  out  cash  orders  for  the  receipt  and  disbursement 
of  various  sums  of  money. 
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Interrogatory  6.  State  whether  or  not  the  bank  kept 
books  of  account  of  its  transactions  and  particularly  its  trans- 
actions involving  the  collection  of  drafts  forwarded  to  it  by 
other  banks  for  collection. 

Answer.  Yes,  books  were  kept  absolutely  on  all  opera- 
tions of  the  bank  and  also  on  bills  received  by  the  bank  to  be 
cashed. 

Interrogatory  7.  Were  its  books  involving  such  transac- 
tions kept  correctly? 

Answer.     Yes,  the  books  were  kept  according  to  rules. 

The  bank  had  transactions  involving  the  collection  of 
drafts  sent  to  it  for  collection  by  the  National  Bank  of  Com- 
merce, Seattle,  Washington,  in  the  year  1904,  and  among 
which  were  drafts  on  the  trading  firm  of  Clarkson  &  Co.  In 
January,  1904,  the  bank  received  from  the  National  Bank  of 
Commerce  a  draft  for  the  sum  of  G|3  0,194. 80  on  the  firm  of 
Clarkson  &  Co.,  drawn  by  the  Centennial  Mill  Co.  and  paya- 
ble at  90  days  after  sight.  The  last-named  draft  was  received 
by  the  bank  at  Port  Arthur  on  January  9/22,  1904.  Tlie  draft 
Avas  presented  for  acceptance  on  January  10/23,  1904.  I  know 
from  the  books  of  the  bank  that  this  draft  was  accepted  by 
Clarkson  &  Co.  on  January  17/30,  1904.  Also  that  the  bank 
by  letter  dated  January  17/30,  1904,  No.  1903,  informed  tlie 
National  Bank  of  Commerce  of  the  acceptance  of  the  draft  by 
Clarkson  &  Co. 

This  draft  was  accompanied  by  the  following  documents 
and  bill  for  35,312  sacks  of  flour;  the  original  and  duplicate 
of  the  certificate  of  an  insurance  policy,  and  the  original  and 
duplicate  of  a  bill  of  lading  of  the  S.  S.  "Hj^ades"  the  bank 
kept  these  documents  in  the  safe-room  until  the  firm  of  Clark- 
son &  Co.  should  pay  the  draft  for  |36,194.80. 

At  the  maturity  of  the  draft  it  was  not  paid  by  Clarkson 
&  Co.  either  in  full  or  in  part.  As  the  draft  was  not  paid  at 
maturity  I  sent  it  by  order  of  the  managers  of  the  bank  to  the 
Port  Arthur  Notary,  Belinsky,  directing  him  to  present  it  to 
Clarkson  &  Co.  for  payment  and  in  case  of  non-payment  to 
protest  the  documents. 

In  April  and  May,  1904,  the  war  operations  which  began 
between  Russia  and  Japan  in  January,  1904,  still  continued. 
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Port  Artlnir  was  declared  to  be  in  a  state  of  siege.  From 
January  27tli,  1!)04  (old  style),  Port  Arthur  was  blockaded 
from  the  sea  and  the  Japanese  periodically  bombarded  the 
town  also  from  the  sea  side.  By  land  I'ort  Arthur-  was  cut 
off  after  April  21,  1904  (old  style).  And  in  this  manner  the 
communication  with  Port  Arthur  was  cut  off  after  that  tiuu\ 

Clarkson  &  Co.  was  engaged  as  agents  and  commissiouers 
under  their  own  risk  and  responsibility  and  were  representa- 
tives of  several  firms  and  agents  for  several  steamship  compa- 
nies. I  do  not  know  what  connection  there  was  in  1!)()3  and  4 
between  Clarkson  &  Co.  and  the  Boston  Steamship  Co.  and 
the  Boston  Towboat  Co.,  or  either  of  them. 

In  April,  1904,  upon  receipt  of  an  inquiry  from  our  branch 
in  Shanghai  I  learned  that  Clarkson  &  Co.  were  the  agents 
of  the  Boston  Steamship  Co. 

Interrogatory  23.  State  all  that  you  know  about  the  flour 
shipped  per  S.  S.  "Hyades"  to  Clarkson  &  Co.  against  which 
the  draft  for  |3(>,194.80  was  drawn. 

Answer.  Judging  by  bills  of  lading  and  information  gath- 
ered, Clarkson  &  Co.  ought  to  have  received  the  flour  which 
arrived  on  S.  S.  "Hyades"  and  which  was  to  come  into  their 
possession  only  upon  payment  of  the  draft  for  130,194.80. 

Upon  the  capitulation  of  Port  Arthur  all  books,  papers 
and  documents  belonging  to  the  bank  at  Port  Arthur  were 
confiscated  by  the  Jai^anese.  These  books,  papers  and  docu- 
ments were  in  the  possession  of  the  Japanese  from  December 
22  (old  style),  1904,  to  JIarch,  1906.  They  were  received 
back  from  the  Japanese  in  March,  1906,  by  Alexander  Fried- 
berg,  holding  a  power  of  attorney  from  the  Russo-Chinese 
Bank. 

While  the  books,  papers  and  effects  were  in  the  possession 
of  the  Japanese  the  bank  had  no  access  to  them. 

They  are  now  in  the  possession  of  the  Board  of  the  Russo- 
Chinese  Bank  at  St.  Petersburg. 

The  difference  between  the  Russian  and  American  calen- 
dars in  thirteen  days.  April  IT,  old  style  adopted  by  the  Rus- 
sians, answers  to  April  30,  adopted  by  the  United  States  and 
England. 
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In  1903  and  1904,  the  laws  of  the  Russian  Empire  were 
in  force  in  Port  Arthur. 

In  1904  a  law  was  in  force  in  Port  Arthur  bj^  virtue  whereof 
two  days'  grace  was  allowed  after  date  of  maturity,  besides 
Sundays  and  holidays. 

Interrogatory  33.  If  you  have  before  you  the  books  of  the 
Eusso-Chiuese  Bank  at  Port  Arthur  covering  the  time  of  1904 
and  1905,  and  containing  entries  referring  to  the  transaction 
of  the  draft  of  the  Centennial  Mill  Co.  upon  Clarkson  &  Co. 
for  $36,194.80  about  which  you  have  already  been  interro- 
gated, please  exhibit  to  the  officer  taking  your  deposition  the 
entries  in  such  books  referring  to  said  draft  and  have  a  copy 
of  such  entries  in  the  Russian  language  together  with  a  trans- 
lation thereof  into  English  attached  to  your  deposition. 

I  identify  and  append  hereto  a  copy  of  a  letter  from  the 
National  Bank  of  Commerce  in  which  the  documents  for 
G|30,194.80  were  received.  This  letter  was  received  in  the 
bank  on  January  9,  1904,  through  the  Russian  postofflce  in 
Port  Arthur.     ( See  ante,  page  34. ) 

I  produce  here  copy-books  of  the  bank  at  Port  Arthur  con- 
taining copies  of  letters  and  telegrams  addressed  and  for- 
warded by  said  bank  to  the  National  Bank  of  Commerce  of 
Seattle,  and  copy  herewith  letters  as  follows: 

(a)  The  letter  of  the  Bank  at  Port  Arthur  to  the  Port 
Arthur  Notary  A.  Belinsky,  dated  19/IV,  1904,  old  style,  with 
the  request  to  present  the  draft  for  |3G,194.80  for  payment  and 
to  protest  it  in  case  of  non-payment. 

Extract  from  the  book  "Copying-book  No.  16  Local  biz 
from  April  6  to  July  15,  1904."  Russo-Chinese  Bank  Port- 
Arthur  Branch,  page  116. 

No.  7889.  Port  Arthur.     April  19,  1904. 

To  the  Notary  Public  of  the  town  of  Port-Arthur,  City. 

Sir:  By  the  present  we  beg  you  to  present  for  payment 
and,  in  case  of  refusal,  to  protest  the  enclosed  lulls,  viz. : 
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Order  Bill  No.       Name  of 

Naiue  of          Terms  of  Amount. 

No.                          drawer. 

drawee.              bill.       rs. 

1         113G4     Russo-Chinese 

Bank 

A.  Mihailovsky.  19/IV  300. 

2.           7646     J.  Kayalov 

Tun-8un-Sian 

iSr  f 'n                                           f^^T  '^'^ 

3           5908     Geo.  Borman  Co. 

4V    V^U.                                                                 c?OI.O-J 

Zazouuov.            18/IV.  863.57 

4          7035     Centennial  Mill  Co.    Clarkson 

&  Co.  17/IV  71.665.70 

Note.— At  the  day's  rate  of  exchange  198.    G.|36194.80. 

Respectfully  yours, 
RUSSO-CHINESE  BANK, 
p.  p.  A.  FRIEDBERCx, 
p.  p.  A.  OVSIANKIN. 

(b)  Letter  of  the  Bank  at  Port  Arthur  to  the  National 
Bank  of  Commerce  of  Seattle,  May  13/26,  1904,  with  which 
the  draft  for  |36,194.80  was  returned  with  the  act  of  protest 
for  non-payment  of  the  same. 

13/26  Iklay  4. 
674 

NATIONAL  BANK  OF  COMMERCE 
Seattle,  Wash. 
Your  rem'ce  for  coll.  ll/XII-03  No.  1559/7035  G|36194.80 
pr  17/IV-1904  D/P 
Dear  Sirs, 

This  had  to  be  protested  for  non-payment  and  is  herewith 
returned  together  with  its  deed  of  protest.  Kindly  acknowl- 
edge receipt  &  remit  on  our  account  to  the  First  National  Bank 
of  your  city. 

Rbs.  566.25  sundry  ch'ges  as  per  following  description,  thus 
obliging. 

Rbs.  271.50  %%  comm. 
"  '  184.25  protest 
"         2. —  carriage  fare 
"     — .50  postage 
"     108.—  billstamp 


Rbs.  566.25 
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The  reason  of  dishonor  is  that  the  goods  have  not  been 
landed  here.  The  shipping  docts  are  being  kept  here  pending 
receipt  of  your  instructions. 

Yours  faithfully 

EUSSO-CHINESE  BANK. 
(Port  Arthur  Branch) 
A.  D.  MAMONOFF 
p.  p.  A.  FRIEDBERG. 
Enclosed : — 

one  bill   (first) 
one  bill   (second) 
one  deed  of  protest. 
I  knew  A.   Belinsky  personally.     He  was   Notary   Public 
of  Port  Arthur. 

With  reference  to  the  payment  into  the  Russo-Chinese  Bank 
at  Port  Arthur  for  account  of  Clarkson  &  Co.  of  the  sum  of 
67,000  roubles  on  or  about  April  30th,  1904,  I  know  that  on 
the  17/30/IV/1904,  the  representative  of  Clarkson  &  Co.  pre- 
sented for  payment  a  check  drawn  by  the  trading  firm  Gins- 
burg  &  Co.  No.  1156,  for  Rbl.  67.000.—,  Avhich  was  paid  by 
the  bank  in  Port  Arthur;  which  is  shown  by  the  documents  of 
the  cash  section  of  the  bank  and  by  the  books  of  the  bank  for 
the  year  1904,  fol.  216  and  217. 

As  shown  by  the  cash-book  of  the  Bank,  the  representative 
of  Clarkson  &  Co.  made  on  the  same  day  the  following  pay- 
ments : 

I.  Rbl.  8489.55c.  for  payment  of  the  draft  of  the  National 
Bank  of  Commerce  of  Seattle,  amount:  G.f4136— 6%  for  220 
days  G.fl51.65=4287.65  at  the  rate  of  exchange  of  Rbl.  198.— 

II.  Rbl.  33053-53.  for  payment  of  the  draft  of  the  National 
Bank  of  Commerce  of  Seattle,  amount:  G|16155.20— 6%  for 
200  days  G|538.50=G.fl6693.70,  at  the  rate  of  exchange  of 
Rbl.  198.— 

III.  Rbl.  174.50. — the  commission  of  the  bank  on  the 
above  drafts. 

IV.  Rbl.  70. — telegraph  expenses  for  the  transfer  of  said 
drafts. 

V.  Rbl.  60.30. — stamp  duty  on  same. 

VI.  Rbl.  1.00 — postage  on  same. 


NATIONAL    BANK    OF    COMMERCE  53 

VII.  libl.  U5151.12  were  deposited  on  account  No.  7  of 
correspondents  "Loro"  of  the  firm  Clarkson  &  Co. 

At  that  time  the  value  in  G|()7,000  roubles  was  133,838.38. 

Besides  the  draft  of  G|3G.  194.80.—  in  the  portfolio  of  the 
Port  Arthur  Bank,  towards  17/30  April,  1904,  were  the  fol- 
lowing drafts,  di'awn  by  the  Centennial  Mill  on  Clarkson  & 
Co.  and  received  for  collection  from  the  National  Bank  of 
Commerce  of  Seattle. 

I.  Draft  with  enclosure  of  1  bill  of  lading,  1  invoice  and 
1  insurance  policy,  90  days'  sight,  amount  G|413G. —  received 
in  letter,  date  6/X.  The  Bank  acknowledged  receipt  of  these 
documents  in  letter  date  8/21/XI/1903.  Clarkson  &  Co.  ac- 
cepted this  draft  on  27/10/XI 1/1903,  term  27/11/1904  old 
style,  and  information  thereof  was  sent  to  the  National  Bank 
of  Commerce  of  Seattle  on  the  same  day. 

II.  Draft  with  enclosure  of  1  bill  of  lading,  1  insurance 
policy  and  2  certificates,  90  days'  sight,  amount  G|16, 155.20 
received  with  letter,  dated  26/X/1903. 

The  bank  acknowledged  receipt  of  these  documents  in  let- 
ter dated  19/2/XII/1903.  Clarkson  &  Co.  accepted  this  draft 
on  8/21/XII/1903,  term  8/21/III/1904  and  information  there- 
of was  sent  to  the  National  Bank  of  Commerce  of  Seattle  on 
the  same  day. 

Though  both  these  drafts  were  not  paid  at  maturity,  the 
bank  was  deprived  of  the  possibility^  of  executing  protest  for 
non-pajment  by  reason  of  the  notary  having  left  Port  Arthur. 

Enclosed  in  the  letter  of  the  bank  in  Port  Arthur,  dated 
13/26/IV/1904,  these  drafts  were  returned  to  the  National 
Bank  of  Commerce  of  Seattle,  and  the  belonging  documents 
were  kept  in  the  bank  pending  receipt  of  further  instructions. 

Clarkson  &  Co.  having  paid  these  drafts  on  17/30/IV  1904, 
the  documents  belonging  to  same  were  delivered  to  said  firm  and 
information  was  sent  on  the  same  day  to  the  National  Bank  of 
Commerce,  of  Seattle.  G.|151.()5. — accrued  on  draft  of 
G.|413().—  for  220  days  at  the  rate  of  6%,  and  G.|538.50  on 
the  draft  of  G|1G,155.20  for  200  days  at  6%.  The  amounts 
paid  on  the  drafts  and  the  interests  were  transferred  by  tele- 
graphic order,  to  the  National  Bank  of  Commerce,  of  Seattle, 
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through  the  board  of  the  bank  in  St.  Petersburg,  in  a  bulk  sum 
of  G.f20,981.35. 

III.  Draft  with  enclosure  of  1  bill  of  lading  and  1  insur- 
ance policy,  90  days'  sight,  amount  G|23, 468.40. —  was  received 
with  letter  dated  2/1/1904.  The  bank  acknowledged  reception 
of  these  documents  in  a  letter,  dated  6/19/II/1904,  and  warned 
that  it  waives  all  responsibility  as  regards  non-protest  and  non- 
payment owing  to  the  state  of  siege  being  declared  at  Port 
Arthur. 

The  draft  not  being  accepted,  protest  was  made  on  23/V/1904 
and  draft  and  protest  sent  by  mail  to  the  National  Bank  of 
Commerce  of  Seattle  in  letter,  dated  7/20/VI/1904.  The  doc- 
uments, belonging  to  this  draft,  were  sent  to  the  Russo-Chinese 
Bank  at  San  Francisco,  on  14/27/VI/1906,  with  instruction 
to  remit  them  to  the  National  Bank  of  Commerce  of  Seattle 
only  on  payment  by  the  same  of  the  expenses  of  the  protest 
of  the  draft  and  of  the  amounts  with  interest  accrued  on  the 
unpaid  drafts  of  Cx|3G,194.80  and  G|270. 

I  do  not  know  out  of  what  funds  Clarkson  &  Co.  paid  the 
drafts  above  mentioned  for  1413(5  and  116,155.20,  but  I  pre- 
sume that  they  were  paid  out  of  tlie  (57,000  roubles  received  by 
Clarkson  &  Co.  on  a  check  of  Ginsburg  &  Co. 

In  April  and  May,  1904,  the  Bills  of  Exchange  Statute,  Edi- 
tion of  1903,  "General  for  the  Whole  Russian  Empire,"  was 
in  force. 

Cross-examination. 

I  practically  kept  all  the  books  of  the  Russo-Chinese  Bank 
at  Port  Arthur  from  January  1st,  1904,  to  Dec.  23d,  the  same 
year. 

Drafts  drawn  by  the  Centennial  Mill  Company  upon  Clark- 
son &  Co.  and  sent  to  the  Russo-Chinese  Bank  by  the  National 
Bank  of  Commerce  of  Seattle  for  collection,  as  well  as  all 
other  drafts  received  were  entered  into  the  book  called  "Bills 
of  Exchange  received  for  Collection"  in  the  following  order. 

1.  Date  of  receipt  of  draft. 

2.  Number  of  entry. 

3.  Number  under  which  the  draft  has  been  dispatched. 

4.  Date  of  letter  accompanying  the  draft. 

5.  From  whom  received. 
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6.  City  wiierefroin  the  draft  has  bocu  dispatched. 

7.  To  whose  order  the  draft  wan  drawn. 

8.  City  oil  whicli  tlie  draft  is  drawn. 

9.  Date  of  draft. 

10.  Payee. 

11.  Terms  of  draft. 

12.  The  remittents  instruction. 

13.  Draft's  amount. 

11.     Draft's  amount  in  roubles. 

15.  Column  where  the  date  of  payment  of  the  draft  or  its 
transfer  to  another  town  was  entered. 

To  drafts  drawn  by  the  Centennial  Mill  Co.  in  favor  of  the 
National  Bank  of  Commerce  and  upon  Clarkson  &  Co.  docu- 
ments were  attached  consistinp;  of  bills  of  lading,  bill,  insur- 
ance policy  or  certificate  of  naval  insurance.  Such  documents 
were  attached  to  the  draft  for  .f3(;,194.80  as  I  have  already 
stated  in  my  answers  to  direct  interrogatories. 

M.  Chernin,  according  to  the  order  established  in  the  Rank, 
immediately  submitted  this  draft  to  Clarkson  &  Co.  for  ac- 
ceptance. But  they  did  not  accept  it  immediately  and  did  so 
on  17/30,  January,  1904.  The  draft  was  accepted  in  the  bank's 
office  in  writing. 

I  do  not  know  when  the  flour  on  the  "Hyades"  arrived.  T 
am  almost  sure,  however,  that  the  "Hyades"  arrived  before 
17/30  January,  the  day  of  the  draft's  acceptance. 

Nobody  except  Clarkson  &  Co.  knew  or  could  know  the 
quantity  of  flour  stored  in  their  warehouses  on  the  day  when 
military  operations  began  between  Russia  and  Japan. 

The  bill  of  lading  with  all  the  rest  of  the  documents  were 
to  be  delivered  to  Clarkson  &  Co.  only  upon  the  payment  of 
the  draft  for  136,194.80.  Neither  I,  nor  the  bank  in  Port 
Arthur  made  use  of  them,  because  we  did  not  receive  any  flour 
at  all. 

The  bank  did  not  receive  the  flour  for  storage  and  did  not 
sell  such  flour  either  to  the  Russian  Government  or  Ginsburg 
or  anybody  else. 

The  documents  attached  to  the  draft  w^ere  not  surrendered 
to  the  agents  of  the  steamship  Co.  They  were  kept  by  the 
bank  during  the  whole  time  and  are  in  the  bank  until  now. 
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The  bank  never  received  any  money  from  Ginsburg  for  the 
flour  and  never  sold  him  such  flour.  Nor  did  it  deliver  flour 
to  Ginsburg.  The  bank's  books  show  no  entries  concerning 
the  sale  of  flour  to  Ginsburg. 

Regarding  the  receipt  of  67,000  roubles  from  Clarkson  &  Co. 
on  a  check  of  Ginsburg,  I  don't  know  whether  this  was  really 
paid  for  the  cargo  of  flour  on  the  steamer  "Hyades."  I  have 
already  attached  to  my  deposition  (see  ante,  page  21/22/23) 
the  book  entries  and  check  and  cash  orders  concerning  that 
matter. 

As  to  the  price  of  flour  during  the  siege  of  Port  Arthur,  all 
I  know  is  that  it  was  somewhat  higher  than  before  the  war. 
But  in  the  Government  warehouses  there  were  large  stores  so 
there  was  no  lack  of  it.    The  price  of  flour  is  unknown  to  me. 

The  Russo-Chinese  Bank  did  not  control  Clarkson  &  Co.'s 
storehouses.  I  personally  have  not  once  been  either  in  Clark- 
son &  Co.'s  office  nor  in  their  storehouse. 

Several  days  after  the  first  bombardment  of  Port  Arthur  by 
the  Japanese,  (i.  e.  February  27,  11)04)  Messrs.  Davidson,  man- 
ager of  the  firm,  and  Chekovich,  assistant  manager,  left  Port 
Arthur.  The  Bank  obtained  information  that  Davidson  en- 
tered into  an  illegal  agreement  with  Ginsburg  &  Co.  for  the 
sale  to  the  latter  of  a  cargo  of  flour  belonging  to  Clarkson  & 
Co.  At  this  time  the  Court  had  already  left  Port  Arthur.  In 
compliance  with  Clarkson  &  Co.'s  request  at  Vladivostok  the 
bank  concurred  in  the  annulment  of  the  business  made  by 
Davidson,  but  never  took  upon  itself  the  management  of  the 
firm's  affairs.  After  Davidson  left  a  certain  Newhard  was 
appointed  manager  of  the  firm  of  Clarkson  &  Co.  in  Port  Ar- 
thur. The  latter  had  to  leave  Port  Arthur  in  February  and 
then  Serokoozov  took  his  jjlace  as  representative  of  Clarkson 
&  Co.  and  settled  the  matter  with  Ginsburg  &  Co.  according 
to  instructions  received  from  Clarkson  &  Co. 

Cross-interrogatory  23.  Could  not  the  bank  by  the  exercise 
of  ordinary  business  prudence  have  realized  for  the  flour  sold 
to  Ginsl)urg  at  least  100,000  roubles  in  the  open  market? 

Answer:     As    I   have   already  answered   the    Port    Arthur 
Branch  had  no  participation  whatever  in  the  sale  of  flour. 
In  May,  1904,  the    bank's    correspondence    in    foreign    Ian- 
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guages  was  entrusted  to  Ezio  Sandri,  at  present  employed  in 
the  service  of  the  Shanghai  branch  of  the  bank. 

I  do  not  recall  that  the  Kusso-Chinese  Bank  at  Vladivostok 
telegraphed  to  the  bank  at  Port  Arthur  on  the  10th  of  May, 
1904,  inquiring  as  to  whether  the  drafts  drawn  by  the  Cen- 
tennial IMill  Co.  upon  Clarkson  &  Co.  had  been  paid.  Tele- 
graphic communication  with  Port  Arthur  was  cut  oi¥  on  that 
date.  No  such  telegram  was  ever  sent.  Nor  did  the  Port  Ar- 
thur branch  wire  that  the  draft  for  |3(>,194.80  was  paid  or 
anything  to  that  effect. 

The  account  of  the  firm  of  Clarkson  &  Co.  with  the  Port 
Arthur  Branch  from  December,  1903  to  December,  1904,  (ex- 
cept for  the  mouth  of  June,  1904)  showed  a  continual  debit 
balance. 

Witness  produces  statement  showing  monthly  balances  as 
stated  by  the  witness  Friedberg.     (See  ante,  page  — . ) 

I  do  not  know  from  what  sources  Clarkson  &  Co.  made  pay- 
ments of  money  into  the  bank. 

The  Port  Arthur  Branch  received  from  the  National  Bauk 
of  Commerce  of  Seattle  in  a  letter  of  October  2(>,  1903,  a  draft 
with  documents,  for  $16,155.20  at  90  days'  sight,  drawn  by 
the  Centennial  Mill  Co.  on  Clarkson  &  Co.  with  6%  per  annum 
intei-est  accrued  since  the  date  of  the  draft  until  date  of  receipt 
in  Seattle  of  the  amouut  thereof.  The  bank  acknowledged  the 
receipt  of  the  draft  by  letter  of  December  19/  January  2,  1903. 
Clarkson  &  Co.  accepted  the  draft  and  payment  was  due  on 
March  8/21/1904.  But  it  was  effected  only  on  April  17/30/ 
1904.  On  the  same  day  the  principal  of  the  draft  with  ac- 
crued interest  for  200  days  at  the  rate  of  6%,  .|.538.50  as  well 
as  the  sum  due  ou  another  draft  was  transferred  in  a  lumi) 
sum  of  $20,981.35  by  telegraph  through  the  Bank's  Board  on 
Landenburg,  Thalmann  &  Co.  New  York.  This  draft  was  not 
protested  at  maturity,  owing  the  absence  of  the  Notary  from 
Port  Arthur  at  that  time. 

I  do  not  know  when  the  cargo  securing  the  draft  for  flO,- 
155.20  was  received  in  Port  Arthur  or  to  whom  it  was  sold; 
and  there  are  no  entries  in  the  bank's  books  regarding  the  sale 
of  such  cargo.  The  bank  did  not  sell  it.  The  proceeds  of 
such  cargo  or  flour  were  not  received  by  the  Eusso-Chinese 
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Bank  or  applied  by  the  bank  toward  the  reduction  of  indebted- 
ness of  Clarkson  &  Co.  to  it. 

The  indebtedness  of  Clarkson  &  Co.  to  the  bank  was  seciu'ed 
by  promissory  notes,  which  were  drawn  and  signed  by  the 
firm  in  due  form.     I  have  no  copy  of  any  of  these  notes. 

The  documents  accompanying  these  drafts  were  in  the  pos- 
session of  the  bank.  Those  securing  the  drafts  for  |16,155.20 
and  14136  were  delivered  to  Clarkson  &  Co.  upon  payment  of 
the  amounts  due  thereon  on  April  17/30,  1904. 

Clarkson  &  Co.  never  applied  to  the  bank  in  Port  Arthur 
requesting  that  they  be  allowed  to  sell  or  dispose  of  the  goods 
securing  the  above  drafts. 

When  they  paid  in  money  the  bank  had  to  follow  their  in- 
structions and  without  having  the  same  it  could  not  carry 
over  the  items  of  Clarkson  &  Co.'s  accounts.  Neither  could 
the  Bank  give  Clarkson  &  Co.  directions  as  to  the  manner  of 
disposing  of  their  moneys. 

The  bank  did  not  in  the  early  part  of  the  year  1904  realize 
that  Clarkson  was  insolvent  nor  did  it  appropriate  to  its  own 
use  the  proceeds  of  flour  securing  the  drafts  it  had  for  collec- 
tion for  the  National  Bank  of  Commerce.  Nor  did  it  appro- 
priate such  proceeds  toward  the  reduction  of  the  indebtedness 
of  Clarkson  &  Co.  to  it. 

I  do  not  know  who  were  the  agents  at  Port  Arthur  of  the 
steamship  companies  issuing  the  bills  of  lading  above  re- 
ferred to. 

During  the  year  1903-04  Clarkson  &  Co.  were  the  agents  of 
the  "Hyades"  which  arrived  in  January,  1904.  The  bank  first 
ascertained  that  Clarkson  &  Co.  were  the  agents  of  the  steam- 
ship company  at  Port  Arthur  April  15/28,  1904,  when  H.  F. 
Ostrander  of  the  Centennial  Mill  Co.  requested  the  Shanghai 
branch  of  the  bank  to  wire  Port  Arthur  asking  the  bank  there 
to  investigate  whether  Clarkson  &  Co.  had  sold  without  pay- 
ment the  cargo  securing  the  drafts  drawn  by  the  Centennial 
Co.  This  investigation  proved  that  Clarkson  &  Co.  were  agents 
of  the  steamship  company;  and  that  they  had  unloaded  the 
cargo  on  its  arrival  in  Port  Arthur.  The  Port  Arthur  branch 
wired  immediately  that  the  goods  had  been  received  by  Clark- 
son &  Co.  and  that  thev  had  sold  the  same. 
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The  National  Bauk  of  Counnerce  was  uotitied  of  the  situa- 
tion in  regard  to  these  drafts  by  correspondence  between  it 
and  the  Shanghai  branch  of  the  bauk  in  August,  1904,  which 
correspondence  is  as  follows : 

LETTER  OF  THE  KUSSO-CHINESE  BANK  IN  SHANGHAI 
DATED  5/VIII/04  TO  THE  NATIONAL  BANK  OF 
SEATTLE : 

RUSSO-CHINESE  BANK. 

Per  S.  S.  "Empress  of  China." 

Shanghai,  5th  August,  1904. 
No.  9/2. 
The  National  Bank  of  Commerce,  SEATTLE. 

Dear  Sirs:     Confirming  our  respects  of  6th  ultimo,  we  beg 
to  refer  to  your  following  remittances  all  drawn  on  Messrs. 
Clarkson  &  Co.  Port-Arthur,  and  sent  by  you  direct  to  our 
Branch  at  that  j)ort  for  collection  : 
Your  No.  1412  for  G|  413().00 
"     1455     "    G|l 6155.20 
"     1559     "    GI36194.80 
"        "     1690     "    GI23468.40 
We  beg  to  hand  you  herewith : 

1.  Copy  of  our  telegram  of  22d  April  to  our  Port-Arthur 
Branch. 

2.  Copy  of  the  cable  reply  dated  23d  April  (received  here 
on  1st  May)  sent  by  our  Port  Arthur  Branch. 

3.  Copy  of  our  telegram  of  28  April  to  our  Port  Arthur 
Branch. 

4.  Copy  of  the  cable  reply  dated  29  April  (received  here 
on  1  May )  sent  by  our  Port  Arthur  Branch. 

These  telegrams  were  interchanged  while  Mr.  H.  F.  Ostran- 
der.  Representative  of  the  Centennial  Mill  Company,  Seattle, 
(the  drawer  of  the  bills  in  question)  was  in  Shanghai. 

5.  Copy  of  letter  No.  9/227  dated  16/29th  April  from  our 
Port  Arthur  Branch. 

The  above  copies  of  correspondence  we  are  sending  you  at 
the  request  of  Mr.  Ostrander. 

We  have  no  further  news  from  our  Port  Arthur  Branch  re- 
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garding  these  bills,  communication  with  that  port  being  at 
present  interrupted. 

We  are,  dear  Sirs, 

Yours  faithfully, 

(Signed)     J.  C.  BERGENDAHL, 
M.  SPEELMAN. 
BANQUE  RUSSO-CHINOISE. 


COPY  OF  A  TELEGRAM  DATED  22d  APRIL  1904  SENT 
TO  PORT  ARTHUR  BRANCH  FROM  SHANGHAI 
OFFICE. 

Representative 

Centennial  Mill  Company 

Seattle 

Requests  us  to  enquire  of  you 

What 

Drafts  on 

Clarkson  &  Co.  Port-Arthur 

Unpaid 

Telegraph  total  amount. 


COPY  OF  A  TELEGRAM  DATED  28th  APRIL  SENT  TO 
PORT  ARTHUR  BRANCH  FROM  SHANGHAI  OF- 
FICE. 

Following  is  strictly  private 

Referring  to  our  telegram  of  22nd  April  1904 

Representative 

Hears 

Clarkson  &  Co.  Port  Arthur 

Have  sold 

Goods 

Without 

Paying 

Find  out  the  truth  of 

This  report 

Telegraph  the  result. 
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COPY  OF  A  TELEGRAM  DATED  29th  APRIL  1904,  RE- 
CEIVED BY  SHANGHAI  OFFICE  ON  1st  MAY  1904 
FROM  PORT  ARTHUR. 

Referring  to  your  telegram  of  28th  April  1904. 

All  documents  are  in  our  hand 

Gold  Dollars  23,408.40 

Payment  refused  because 

Goods  are  not  landed 

Remaining 

Bills 

Goods  are  in  the  hand  of 

Clarkson  &  Co.  Port  Arthur 

They  have  sold 

Payment  is  promised  shortly. 

Port  Arthur,  lG/29th  April,  1904. 
No.  9/227. 

RUSSO-CHINESE  BANK, 
Shanghai. 

Nat.  Bank  of  Comm.  Seattle  rem'ces  for  coll.  (No.  1412/6488, 
1455/6500,  1598/7035,  1690/7392) 

Dear  Sirs : 

In  reply  to  your  telegram  of  the  15/28-IV-1904  reading 
"Ref.  to  your  telegram  9/22-1 V-04  Representative  (Centen. 
Mill  Co. )  he  fears  Clarkson  &  Co.  Port  Arthur  have  sold  goods 
without  paying.  Find  out  the  trust  of  this  report  telegraph 
result" 

We  wired  you  to-day  as  per  copy  enclosed,  contents  of  which 
we  hereby  confirm. 

You  will  learn  from  said  telegram  that  all  shipping  docu- 
ments, relative  to  the  4  bills  in  question  are  in  our  hands.  The 
docts  cover  the  following  merchandise : 

Bill  No.  1412/6386  G|  4136.— accepted  pr.  27/2/04  4000  sacks 
"Russo-Chinese''  flour  ex  Pleiader,  Seattle  5/X/03. 

Bill  No.  1455/6500  G|16155.20  accepted  pr  8/3/04  1000  sacks 
"Bluestem"  flour  14688  sacks  "Russo-Chinese"  flour  ex 
"Tremont"  Seattle  25/X/03. 
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Bill  No.  1559/7035  G|36194.80  accepted  pr.  17/IV/04  35312 

sacks  "Eusso-Chinese"  flour  ex  "Hyades"'  Seattle  9/XII- 

1903. 

Bill  No.  1690/7392  G$23468.40  at  90    d/s    D/P     unaccepted 

22896  sacks  "Russo-Cliinoise"  flour  ex  "Pleaiader"'  2/1/03. 

The  flour  relative  to  the  first  three  bills  is  in  the  hands  of 

Clarkson  &  Co.  and  has  been  sold  by  them.     They  promised 

to  take  up  the  bills  as  soon  as  they  get  the  money  of  their  sale, 

while  acceptance  and  payment  of  bill  No.  1690/7392  is  refused 

on  account  of  the  22896  sacks  flour  having  not    been    landed 

here. 

Bills  No.  1412/6386  &  No.  1155/6500  could  not  be  pro- 
tested owing  to  the  absence  of  the  notary  public  at  that  time, 
and  have  been  returned  to  the  National  Bank  of  Commerce  of 
Seattle.  The  relative  documents  however  are  still  in  our  hands. 
Bill  No.  1559/7035  is  due  to-morrow  and  shall  be  protested 
if  not  paid. 

The  fact  that  Clarkson  &  Co.  got  into  possession  of  the 
goods  though  the  BL  are  in  our  hands  is  due  to  their  being 
the  agents  for  the  steamers  carrying  same,  and  could  in  no 
way  to  impeded  by  us. 

Yours  faithfully, 
EUSSO-CHINESE  BANK. 
(Port  Arthur  Branch) 
(Signed)  P.  P.  OWINASKINE. 

P.  P.  FEIEDBERG. 
17/30-IV-1904. 

P.  S.  Bill  No.  1412/6386  G|4,136.00  and  No.  1455/6500 
G|16,155.20  have  been  paid  today. 

(Signed)  FEIEDBERG. 

COPY  OF  LETTEE  RECEIVED  FEOM  H.  F.  OSTEANDEE, 
SEATTLE. 

Seattle,  July  8th,  1904. 
The  Managers, 

Eusso-Chinese  Bank, 
Shanghai,  China. 
Dear  Sirs, 

You  will  doubtless  recall  the  writer's  conversation  early 
in  May  last  with  one  of  your  good  selves  and  you  Mr.  Speel- 
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man  at  which  time  you  promised  to  send  to  the  National  lianlc 
of  Commerce  this  city,  copy  of  letter  you  had  just  received 
from  your  Port  Arthur  branch  giving  full  particulars  as  to 
the  status  of  certain  drafts  drawn  by  the  Centennial  Alill  Co. 
on  Messrs.  Clarkson  &  Co.  Port  Arthur,  and  forwarded  by  the 
National  Bank  of  Commerce  to  your  Branch  therefor  collec- 
tion. 

As  this  letter  has  not  been  received  I  should  be  greatly 
obliged  if  you  would  make  inquiries  concerning  it  and  for  the 
despatch  of  a  copy  thereof  to  the  Bank  here  in  case  the  letter 
was  forwarded  in  due  course. 

Thanking  you,  I  am 
Very  truly  yours, 
(Signed) 

Shanghai,  6th  August  1904. 
H.  F.  Ostrander,  Esq. 

Centennial  Mill  Company,  Seattle. 
Dear  Sir, 

We  beg  to  acknowledge  receipt  of  your  favor  of  the  8th 
ultimo,  contents  of  which  have  been  noted. 

As  requested,  we  are  forwarding  to-day  to  the  National 
Bank  of  Commerce,  Seattle,  copies  of  telegrams  that  were  ex- 
changed, during  your  stay  in  Shanghai,  between  Port  Arthur 
Branch  and  ourselves  re.  certain  bills  on  Clarkson  &  Co.  Port 
Arthur,  as  well  as  copies  of  the  letter  in  question  from  our 
Port  Arthur  Branch  No.  9/227  of  16/29th  April  1904,  and 
trust  same  will  enable  the  Bank  to  find  out  how  they  stand 
with  reference  to  these  bills. 
We  are,  dear  Sir, 

Yours  faithfully, 

RUSSO-CHINESE  BANK, 
(Signed)  BERGENDAHL. 
SPEELMAN. 

As  I  remember,  the  first  draft  for  |52,925.  drawn  by  the 
Centennial  Mill  Co.  on  Clarkson  &  Co.  at  Port  Arthur  was 
received  by  the  Port  Arthur  Bank  from  the  National  Bank 
of  Commerce  in  April,  1902. 
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Yes,  the  instruction  of  the  National  Bank  of  Commerce 
was  to  the  effect  that  the  drafts  drawn  on  Clarkson  &  Co.  were 
to  be  accepted  by  Clarkson  &  Co.,  and  that  it  was  to  hold  the 
documents,  bills  of  lading,  etc.,  securing  the  drafts  and  not 
deliver  them  to  Clarkson  &  Co.  until  they  were  paid.  But  it 
did  not  concern  itself  with  the  goods  mentioned  in  those  docu- 
ments. And  did  not  deliver  or  permit  Clarkson  &  Co.  to  take 
possession  of  it.  Clarkson  &  Co.  appropriated  the  flour  them- 
selves on  their  own  risk  and  responsibility. 

It  was  not  the  business  of  the  bank  to  look  after  the  goods 
and  in  fact,  it  did  not  know  in  what  manner  Clarkson  &  Co. 
made  operations  on  these  drafts. 

Only  the  consignor  is  mentioned  in  the  bill  of  lading  ac- 
companying the  draft  for  P6,194.80.  The  consignee  is  not 
mentioned.  This  bill  of  lading  was  provided  only  by  the  in- 
scription of  the  firm  Centennial  Mill  Co.  There  are  no  other 
endorsements. 

No,  the  bank  had  no  legal  right  to  take  into  its  possession 
or  control  the  flour  covered  by  such  bills  of  lading  without 
having  instructions  to  that  effect  from  the  National  Bank  of 
Commerce. 

In  December,  1903,  the  Port  Arthur  Branch  of  the  Russo- 
Chinese  Bank  opened  to  Clarkson  &  Co.  a  credit  up  to  50,000 
roubles,  covered  by  bills  of  exchange  drawn  by  Clarkson  & 
Co.,  in  Port  Arthur  on  the  same  firm  in  Vladivostok,  payable 
2000  roubles  January  15/28  and  3000  roubles  on  the  15/28 
of  each  month  thereafter.  Clarkson  &  Co.  had  no  right  to 
exceed  the  credit  opened  to  them,  and  there  existed  no  agree- 
ment between  them  and  the  bank  in  virtue  Avhereof  they  could 
dispose  of  the  cargo  mentioned  in  the  documents  kept  by  the 
bank. 

Clarkson  &  Co.  paid  the  bank  at  Port  Arthur  no  money 
between  March  2nth  and  April  1st,  old  style,  1904. 

Yes,  the  bank  has  records  showing  that  it  notified  the  Na- 
tional Bank  of  Commerce  of  the  nonpayment  of  the  drafts  for 
$4136  and  |16,155.20  on  April  13/26,  1904.  This  was  done 
by  letter.     (See  ante,  page  31.) 

The  drafts  for  |4136  and  |lfi,155.20  could  not  be  protested 
owing  to  the  absence  of  the  notary  from  Port  Arthur  at    the 
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time  when  they  were  due,  and  they  were  returned  to  the  Na- 
tional Bank  of  Coinmeree  in  the  letter  above  mentioned,  to- 
gether with  two  eoi)ies  of  a  certificate  of  the  absence  of  the 
Notary  from  Port  Arthur. 

The  draft  for  |3(>,194.S0  was  protested  and  returned  to 
the  National  liank  of  Commerce  together  with  the  ])rotest  in 
letter  dated  May  13,  2G,  1904.  The  draft  for  |3(),iy4.80  to- 
gether with  the  deed  of  protest  was  received  from  the  Notary 
in  Port  Arthur  at  the  time  when  communication  with  Port 
Arthur  was  cut  oft'  from  the  shore  as  well  as  from  the  seaside. 

The  amounts  paid  on  the  drafts  for  |413<)  and  |1«,155.20 
were  remitted  by  the  Port  Arthur  Bi'auch  by  telegraph  on 
April  17/30,  1904. 

The  bank  did  not  prior  to  the  sale  of  flour  to  Ginsl)urg  ad- 
vance to  Clarkson  &  Co.  money  with  which  the  drafts  for 
$413(5  and  |16,155.20  were  paid.  Nor  did  it  out  of  the  proceeds 
of  the  sale  of  the  flour  shipped  on  the  "Hyades"  reimburse  it- 
self for  the  money  thus  advanced. 

I  know  the  date  at  which  the  Japanese  Government  re- 
turned to  the  Eusso-Chinese  Bank  the  papers  and  eft'ects  of 
the  Bank  that  were  captured  at  the  time  Port  Arthur  fell  be- 
cause as  soon  as  permission  from  the  Japanese  Government 
had  been  received  the  representative  of  the  bank  'Sir.  A.  Fried- 
berg  left  for  Port  Arthur  in  February,  1906,  to  solicit  of  the 
Japanese  authorities  that  books  papers  and  values  belonging 
to  the  Russo-Chinese  Bank  be  returned.  The  same  were  re- 
turned in  March,  1906. 

In  my  capacity  as  officer  of  the  bank  in  1904  and  through 
being  present  at  the  time  when  the  Japanese  military  authori- 
ties occupied  the  bank's  building  and  confiscated  whatever  it 
contained  and  having  given  explanation  to  the  Japanese  au- 
thorities I  know  what  books,  documents,  etc.,  were  confiscated 
by  the  Japanese.  And  after  receipt  of  the  same  in  St.  Peters- 
burg I  j)ersonally  set  them  to  rights.  Upon  examination  all 
that  had  been  confiscated  in  the  bank's  building  in  Port  Arthur 
were  returned. 

I  am  not  a  lawyer  by  profession. 

I  know  what  official  appointment  A.  Belinsky  held  by  virtue 
of  the  office,  though  I  have  never  seen  his  official  appointment. 
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Thereupon  the  i^laintiff  read  in  evidence  the  deposition  of 
Paul  Bock,  taken  and  certified  before  the  Honorable  James 
W.  Ragsdale,  United  States  Consul  at  St.  Petersburg,  Russia, 
and  certified  by  him  in  his  oflflcial  capacity.  The  deposition  of 
PAUL  BOCK,  a  witness  on  behalf  of  the  plaintiff,  was  as 
follows : 

Deposition  of  Paul  Bock,  on  Behalf  of  Plaintiff. 

My  name  is  Paul  Bock;  I  am  forty-six  years  old.  I  reside 
at  St.  Petersburg  and  am  manager  of  the  Russo-Chinese  Bank 
at  St.  Petersburg.  I  have  been  in  that  employment  since  the 
year  1896. 

The  head  office  of  the  Russo-Chinese  Bank  at  St.  Peters- 
burg had  in  1894  between  45  and  50  different  branches  located 
at  various  points  in  Russia  and  Siberia,  Paris,  San  Fran- 
cisco, and  Calcutta  and  had  agencies  at  London,  New  York, 
Bombay  and  Chefoo. 

Interrogatory  5.  State  what  you  know  as  an  fflcer  of  the 
Russo-Chinese  bank  of  the  transaction  concerning  a  certain 
draft  for  |36,194.80  drawn  by  the  Centennial  Mill  Company 
upon  Clarkson  &  Co.  of  Port  Arthur  and  transmitted  to  the 
Port  Arthur  Branch  of  the  Russo-Chinese  Bank. 

Answer.  On  April  9/22,  1904,  the  National  Bank  of  Com- 
merce enquired  by  wire  about  the  fate  of  their  remittance  on 
Port  Arthur  and  on  April  17/30,  on  receipt  of  the  telegraphic 
reply  from  Port,  Arthur  the  bank  at  St.  Petersburg  wired  to 
the  National  Bank  of  Commerce  that  the  same  had  not  been 
paid  by  Clarkson  &  Co.  but  the  latter  promised  to  pay  shortly. 
This  telegram  was  confirmed  by  letter. 

Later  the  National  Bank  of  Commerce  claimed  that  the 
draft  for  |36,194.80  had  been  paid  by  Clarkson  &  Co.  to  which 
the  bank  at  St.  Petersl)urg  replied  by  letter  to  the  effect  that 
by  reason  of  the  interruption  of  communication  with  Port 
Arthur  it  was  impossible  to  trace  the  matter  at  that  time. 
The  National  Bank  of  Commerce  continued  to  insist  that 
either  the  money  or  documents  in  duplicate  be  returned  to  it 
immediately.  After  considerable  <orrespondence  and  on  the 
27th  October/9th  November,  1904,  the  Russo-Chinese  Bank  in 
order  to  discontinue  the  disagreeable  incident  decided  to  remit 
and  did  remit  the  sum  claimed  by  the  National  Bank  of  Com- 
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merce,  conditionally  by   letter.     Tlie  sum  remitted   was  |3(),- 
013.70. 

Upon  receipt  of  the  draft  for  f3(>,U13.70  aud  about  De- 
cember 10/29,  1904:,  the  Naticmal  Bank  of  Commerce  claimed 
interest  on  the  draft  aud  the  same  was  remitted  in  a  sum  of 
$2,298.49,  which  sum  included  flSl.lO  charges,  theretofore  re- 
tained. 

In  June,  1906,  when  the  books  aud  documents  of  the  Port 
Arthur  branch  were  received  in  St.  Petersburg,  I  examined 
the  books  and  finding  that  they  did  not  show  that  the  draft 
for  136,194.80  had  been  paid  by  Clarkson  &  Co.  but  on  the  con- 
trary had  been  protested  for  nonpayment  and  the  draft  with 
the  deed  of  protest  mailed  to  the  National  Bank  of  Commerce 
and  that  the  documents  attached  to  the  draft  were  among  the 
documents  of  the  Port  Arthur  branch  recovered  from  the  Japa- 
nese, for  the  Bank  I  made  demand  upon  the  National  Bank 
of  Commerce  to  refund  the  amount  of  the  two  remittances 
before  mentioned  with  accrued  interest. 

On  April  9/22,  1904,  the  St.  Petersburg  bank  received  a 
telegram  from  the  National  Bank  of  Commerce  in  regard  to 
its  draft.  This  telegram  is  produced  and  attached  to  my  dep- 
osition, being  in  cipher  with  the  translation. 

The  bank  at  St.  Petersburg  wired  at  once  to  Port  Arthur 
for  information  and  on  receipt  of  the  reply  telegraphed  to  the 
National  Bank  of  Commerce  on  17/30  April,  as  follows: 

"As  far  as  we  can  judge  Clarkson  financial  standing  there 
is  no  change  Bills  Port  Arthur  No.  1588,  No.  1690  payment 
refused  Goods  have  not  yet  arrived  Remaining  bills  Port  Ar- 
thur Clarkson  promises  to  pay  shortly." 

This  telegram  as  well  as  the  letter  previously  referred  to 
were  confirmed  by  letters  mailed  to  the  National  Bank  of 
Commerce,  copies  of  which  letters  are  hereto  appended. 

Although  there  was  war  between  Russia  and  Japan  at  the 
time  of  the  receipt  of  our  first  information  from  the  National 
Bank  of  Commerce,  and  Port  Arthur  was  blockaded  by  the 
Japanese  navy,  the  Port  Arthur  branch  of  the  Russo-Chinese 
Bank  continued  to  work  as  before.  This  state  of  affairs  con- 
tinued until  the  capitulation  of  Port  Arthur  which  took  place 
December  20th,  1904/January  5th,  1905.     A  few  days    later 
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the  Japanese  military  autliorities  took  possession  of  the  Russo- 
Chinese  Bank  at  Port  Arthur  and  confiscated  all  books  and 
documents  of  the  bank.  The  books  and  documents  were  recov- 
ered from  the  Japanese  authorities  in  March,  1906,  and  are  in 
the  oflSce  of  the  bank  at  St.  Petersburg. 

Charles  Richter  and  Alexander  Friedberg  were  officers  of 
the  Russo-Chinese  Bank  at  Port  Arthur,  holding  power  of  at- 
torney. Alexander  Drozdov  was  an  employee  of  the  bills  de- 
partment of  that  bank. 

The  bank  at  St.  Petersburg  did  have  correspondence  with 
the  National  Bank  of  Commerce  of  Seattle  in  regard  to  the 
draft  transaction  and  I  annex  herewith  its  files  for  the  years 
1904-5-6  containing  all  the  letters  and  telegra'us  received  by 
the  Russo-Chinese  Bank  at  St.  Petersburg  from  the  National 
Bank  of  Commerce  of  Seattle  and  the  copies  of  the  replies, 
taken  from  the  letter  copying-books  into  which  the  Russo- 
Chinese  Bank  copied  the  letters  and  telegrams  it  sent  to  the 
National  Bank  of  Commerce  concerning  said  draft. 

As  I  said  before  on  October  2T/November  9,  1904,  the 
Russo-Chinese  Bank  at  St.  Petersburg  mailed  a  check  on 
Messrs.  Ladenburg,  Thalmann  &  Co.  New  York,  for  .|36,013.70 
to  the  National  Bank  of  Commerce  with  letter  of  that  date  and 
later  on,  receiving  a  further  demand  of  the  National  Bank  of 
Commerce  for  interest  and  a  refund  of  charges  the  bank 
mailed  another  check  for  |2,298.19,  Dec.  16/29,  1904,  with 
letter  of  that  date. 

I  have  examined  the  books  and  records  of  the  bank  at  Port 
Arthur. 

The  National  Bank  of  Commerce  of  Seattle  has  not  repaid 
the  Russo-Chinese  Bank  the  sums  of  money  above  mentioned, 
as  paid  on  account  of  the  draft  for  |36,194.80  with  accrued 
interest  thereof  or  any  jjart  thereof. 

I  annex  copy  of  the  letter  of  the  Port  Arthur  Branch  of 
the  Russo-Chinese  Bank,  date  13/26  May,  1904,  addressed  to 
the  National  Bank  of  Commerce  of  Seattle,  certified  by  the 
Consul  General  of  the  United  States  of  America  at  St.  Peters- 
burg, on  January  11th,  1907,  as  follows : 
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Copy. 
874.  13/26  May  4. 

National  Bank  of  Commerce,  Seattle,  Wasli. 
Yonr  remi'ce  for  coll.  11/XII— 03  #1559/7035  G|36194.80 
pr  17/ IV— 1904  D/P  On  Clarkson  &  Co,  Port  Arthur. 
Dear  Sirs, 

This  had  to  be  protested  for  non-payment  and  is  herewith 
returned  together  with  its  deed  of  protest.  Kindly  acknowl- 
edge receipt  and  remit  on  our  account  to  the  First  National 
Bank  of  your  city. 

Rbs.  566.25  sundry  ch'ges  as  per  following  description,  thus 
obliging. 

Ebs.  271.50  3/8%  comm. 
"     184.25  protest 
"        2. —  Carriage  fare 
"      — .50  postage 
"    108.—  billstamp. 


Rbs.  566.25. 
The  reason  of  this  dishonor  is  that  the  goods  have  not  been 
landed  here.    The  shipping  docts  are  being  kept  here  pending 
receipt  of  your  instructions. 

Yours  faithfully, 

RUSSO-CHINESE   BANK, 
( Port- Arthur  Branch ) . 
(Signed)   A.  D.  MAMONOFF, 
Enclosed:  p.  p.  FRIEDBERG. 

one  bill   (first) 
one  bill   (second) 
one  deed  of  protest. 
CONSULATE-GENERAL  OF   THE   UNITED   STATES   OF 
AMERICA. 
St.  Petersburg,  Russia. 
I,  Ethelbert  Watts,  Consul-General  of  the  United  States 
of  America  within  and  for  the  City  and  Empire  aforesaid,  do 
hereby  certify  that  I  have  compared  the  above  with  the  text 
on  Page  306  of  the  Press-copy  Book  #15  of  the  Russo-Chinese 
Bank  of  the  Port-Arthur  Branch  and  have  found  the  above  to 
be  a  true  and  verbatim  copy  of  the  same. 
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Id  witness  whereof  I  have  hereunto  set  my  hand  and  af- 
fixed the  seal  of  this  Consulate-General  this  11th  day  of  Jan- 
uary, A.  D.  1907. 

(Seal)  AMERICAN  CONSULATE-GENERAL 

St.  Petersburg,  Russia. 
ETHELBERT  WATTS, 
N.  F.  Consul-General. 

( Stamp : )     American 
Consular  Service 
12 
Fee  Stamps 
11/1/07. 

CROSS-EXAMINATION. 

During  the  period  of  time  between  December  1st,  1903,  and 
August  1st,  1904,  I  Avas  in  St.  Petersburg.  St.  Petersburg  was 
my  station. 

My  knoAvledge  of  the  transactions  between  the  Russo-Chi- 
nese  Bank  at  Port  Arthur  and  the  National  Rank  of  Com- 
merce relating  to  the  drafts  for  |4136  and  $16,155.20  and 
^6,194.80  drawn  by  the  Centennial  Mill  Co.  in  favor  of  the 
National  Bank  of  Commerce  upon  Clarkson  &  Co.  at  Port 
Arthur  is  acquired  from  an  examination  of  the  books  and 
records  of  the  Bank;  not  from  personal  knowledge. 

And  thereupon  the  letters  and  telegrams  attached  to  the 
deposition  of  the  witness  Paul  Bock  were  read  to  the  jury  as 
follows : 

Seattle,  Wash.,  Mar.  15,  '04. 
The  Manager 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 
Dear  Sir: 

We  are  in  receipt  of  your  favor  of  February  25th,  enclosing 
your  draft  on  San  Francisco  for  Roubles  8,465.12  for  which 
accept  thanks. 

In  advising  you  your  Vladivostok  Branch  probably  failed 
to  request  that  you  remit  us  in  New  York  funds,  San  Fran- 
cisco not  being  a  par  point,  exchange  being  at  a  discount  of 
from  G  11.00  to  G  fl.25  per  M. 
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Hereafter  should  any  further  transfers  be  made  from 
either  I'ort  Arthur  or  Vladivostok  for  our  account  through 
your  good  selves,  \\ould  respectfully  request  that  you  send  us 
New  York  funds. 

Very  respectfully  yours, 

R.  R.  tSPENCER. 

THE  NATIONAL  BANK  OF  COMMERCE. 

Seattle,  Wash.,  Apr.  21,  "04. 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 
Dear  Sir: 

I  cabled  you  to-da}^  as  per  enclosed  confirmation.  We  are 
carrying  for  our  various  customers  IjHIs,  a  list  of  which  is 
enclosed  herein,  showing  approximate  maturity  and  amounts. 

Since  trouble  commenced  in  the  Far  East,  Port  Arthur 
has  been  cabling  us  remittances  through  you,  not  trusting  to 
the  mails.  If  that  is  still  their  policy  some  of  the  items  are 
considerably  past  due. 

We  received  a  rather  disquieting  advice  to-day,  that  Clark- 
son  or  his  Agent,  had  become  possessed  of  the  flour  and  dis- 
posed of  it,  not  accounting  for  the  proceeds.  Of  course  we 
do  not  know  that  this  is  true,  but  the  fact  that  we  have  re- 
ceived no  remittances  of  late  would  indicate  that  something 
is  wrong. 

All  of  the  items  are  in  the  hands  of  your  two  Branch  Of- 
ces.  We  have  received  no  advice  from  them,  telegraphic  or 
otherwise,  in  regard  to  the  past  due  items.  If  the  reports  are 
true,  we  do  not  understand  why  your  Offices  did  not  notify 
us  on  the  Maturity  of  the  drafts. 

Will  you  kindly  use  your  facilities  for  ascertaining  the 
exact  conditions,  and  if  the  draft  for  G|16,155.  accepted  to 
mature  March  8th,  was  not  paid,  why  we  were  not  advised  of 
the  fact  promptly. 

We  have  had  a  great  deal  of  trouble  with  your  Port  Arthur 
Office.  They  have  held  non-interest  bearing  drafts  as  long  as 
sixty  days  without  procuring  acceptance,  or  advising    us    of 
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their  dishonor,  and  then  have  cabled  us  the  fact  that  acceptance 
was  refused  at  our  expense. 

We  attempted  to  cable  Port  Arthur,  but  the  Comimnies 
here  advise  us  that  the  line  is  closed  to  mercantile  use. 

When  you  have  completed  the  transaction,  if  you  will  ad- 
vise us  as  to  the  amount  of  expense  incurred  for  telegrams, 
etc.,  will  remit  your  San  Francisco  or  Ncav  York  Office  as 
you  may  request.  Please  see  that  we  are  protected  in  the 
premises  in  the  usual  commercial  custom. 

Very  respectfully, 
R.  R.  SPENCER. 


PORT  ARTHUR. 

Date 

of 

Drawer. 

Drawee. 

Term. 

Amount. 

Accepted  to 

Draft. 

mature. 

Oct. 

6/03 

Centennial  Mill  Co. 

Clarkson    &    Co. 

90 

d/s 

G$4,136.00 

Feb. 

27/04 

Oct. 

26/03 

90 

d/s 

16.155.20 

Mar. 

S/04 

Dec. 

11/03 

Sprague   Roller  Mills 

90 

d/s 

1.100.00 

Apr. 

17/04 

Dec. 

11/03 

Centennial   Mill  Co. 

90 

d/s 

36. 194. SO 

Apr. 

17/04 

Dec. 

31/03 

Sprague  Roller  Mills 

90 

d/s 

1,100.00 

No  notice  of 
acceptance. 

Dec. 

10/03 

Armour   &  Company 

G.   S.   Zozounoff 

30 

d/s 

270. 

Dec. 

31/04 

M.  J.  Connell 

Economical    Arm 
the       Military 
Police 

of 
& 

30 

d/s 

269.60 

Jan. 

2/04 

Centennial  Mill  Co. 

Clarkson    &    Co. 

90 

d/s 

23.468.40 

Jan. 

5/04 

Borden's  Con.  Milk  Co. 

G.    S.    Zozounoff 

30 

d/s 

375. 

Jan. 

5/04 

■' 

30 

d  s 

375. 

Jan. 

25/04 

Armour  &  Company 

30 

d/s 

270.00 

'Feb. 

S/04 

Peteritz  Bros. 
VLADIVOSTOK. 

30 

d/s 

283.10 

Dec. 

11/03 

Centennial  Mill  Co. 

Dong  Shun 

60 

d/s 

4,175.16 

.. 

Dec. 

11/03 

" 

90 

d/s 

4,196.09 

St.  Petersburg 

National  Bank  of  Commerce,  Seattle. 
Gentlemen : — 


10/23  April  1904 


We  beg  to  acknowledge  receipt  of  your  cable  of  the  22nd. 
inst.  worded  as  follows : 

"Certain  unfavorable  reports  are  being  circulated  with  re- 
gard to  Clarkson,  Port  Arthur.  Ascertain  why  has  not  remit- 
tance been  sent  us  by  Sinorusse.  Where  are  the  bills  of  lad- 
ing? Bills  amount  to  Port  Arthur  |82,000.— Vladivostok 
$8,000. —  Telegraph  as  soon  as  possible  cannot  communicate 
with  because  telegraph  line  is  broken,  will  be  responsible  for 
the  expense." 

We  have  at  once  wired  your  enquiry  to  our  Port  Arthur 
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and  Vladivostok  linuuhes  and  we  shall  not  fail  to  pass  on  to 
3'^ou  tlioir  answers,  when  received. 

We  remian,  gentlemen, 
Yours  faithfully, 

RUSSO-CHINESE   BANK. 

St.  Petersburg  19/2nd.  May  1904 

National  Bank  of  Commerce,  Seattle. 

Gentlemen : — 

With  reference  to  your  enquiry  by  cable  of  22nd.  April  ult. 
we  have  cabled  you  on  17/30  April  as  follows : 

"As  far  as  we  can  judge  Clarkson  financial  standing  there 
is  no  change  bill  Port  Arthur  No.  1588  No.  1G90  payment 
refused  goods  have  not  yet  arrived  remaining  bills  Port  Ar- 
thur Clarkson  promise  to  pay  shortly  Sinorusse  Vladivostok 
can  find  no  trace  of  matter  mentioned  in  your  telegram  tele- 
graph us  when  did  you  send  documents" 
which  we  confirm. 

We  are  now  awaiting  your  answer  by  telegram  and  remain. 
Gentlemen, 

Yours  faithfully, 
RUSSO-CHINESE   BANK. 

21/4tli.  May  1904. 
The  National  Bank  of  Commerce, 

Seattle,  Wash. 
Your  remittance  for  collection  11/1 — 1904 
No.  1601/7378  G|375.— on  G.  S.  Sozounoff,  Port  Arthur 
No.  1607/7379  G|375.— on  G.  S.  Sozounoff,  Port  Arthur 
Dear  Sirs: — 

Please  note  that  at  the  request  of  our  Shanghai  Branch 
who  wrote  us  as  follows : — 

"No.  9/79. ..The  Representative  of  Bordeus  Condensed  Milk 
Co.  New  York  called  upon  us  with  reference  to  2  drafts  for 
G|375.— each  on  G.  S.  Zozounoff,  P/Arthur,  against  100  c 
each  of  condensed  milk  which  should  have  been  received  from 
you  through  the  National  Bank  of  Commerce,  Seattle.  He 
informs  us  that  these  goods  are  in  Shanghai  and  asks  that 
you  should  send  us  the  relative  drafts  and  documents  and  he 
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will  pay  them  here  and  take  delivery  of  the  cargo;  he  says 
such  an  arrangement  has  been  made  with  your  good  selves 
in  case  of  trouble  ..."  we  have  sent  them  the  above  two 
bills  and  documents  to  be  collected  at  Shanghai,  and  instructed 
them  to  remit  you  a  draft  on  New  York  in  cover  of  proceeds. 
Trusting  that  you  will  find  this  to  be  in  order,  we  remain, 
dear  sirs, 

Yours  faithfully, 
R.  C.  B. 
PORT  ARTHUR  BRANCH. 

St.  Petersburg  22/5th.  May  1904. 

The  National  Bank  of  Commerce, 

Seattle,  Wash. 
Registered. 
Gentlemen : 

By  telegraphic  order  from  our  Vladivostok  Branch,  we  are 
to  remit  you : 
Rs.  8,500,— less 

Rs.  31.88  commission  %% 
"        34.88  "       3. — cost  of  Vladivostok's  wire. 


Rs.  8,465.12  at  exch.  196  |4,318.94  which  please  find  herewith 
in  a  cheque  on  New  York  2208. 

Kindly  acknowledge  receipt  of  same  and  oblige, 

Yours  faithfully, 
RUSSO-CHINESE  BANK. 

St.  Petersburg.  28/llth.  May  1904 

The  National  Bank  of  Commerce, 

Seattle,  Wash. 
Gentlemen : 

We  acknowledge  receipt  of  your  letter  of  the  21st  April 
enclosing  a  list  of  your  remittances  to  our  Port  Arthur  and 
Vladivostok  Branches. 

You  will  have  received  in  the  meantime  our  wire  of  the 
17/30th  April  in  answer  to  your  cable  to  us  dated  April  22nd. 
However,  we  shall  write  to  our  Port  Arthur  Branch,  request- 
ing from  them  a  detailed  answer  to  your  enquiry. 
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AYe  beg  to  point  out  that  //o/<  above-said  cable  mentioned  a 
remittance  to  our  Vladivostok  Branch  of  |8,000. — o/Olark- 
son  &  Co.  which  remittance  our  Branch  informed  us  they 
could  not  trace  (as  we  wired  you  on  the  17/30th  April).  But 
we  find  from  your  list  that  you  remitted  to  Vladivostok  on 
the  2T/llth  December : 

14,175.16  o/Don  Shun 
14,196.09         " 
Would  not  the  cheque  for  Rs.  8,500   (|4,318.94)   that  we    re- 
mitted you  the  22/5th.  iust.  be  in  payment  of  part  of    those 
drafts?     The  cost  of  our  telegrams  to  Port  and  Vladivostok, 
of  our  Branches  answers,  and  of  our  cable     to     you     dated 
17/30th.  March  amounts  to : 
Rs.  54.50  at  196. 

$27.80  which  please  remit  for  our  account  to  Messrs.  Laden- 
burg,  Thalmann  &  Co.,  New  York. 
We  remain.  Gentlemen, 

RUSSO-CHINESE  BANK, 

NATIONAL  BANK  OF  COMMERCE. 

Seattle,  Wash.,  May  23,  1904. 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 
Dear  Sir: 

We  beg  to  acknowledge  receipt  of  your  favor  of  May  5th. 
enclosing  New  Y^ork  draft  for  Gf4, 138.94,  cabled  you  from 
your  Vladivostok  Branch  for  our  credit. 

Very  respectfully, 

R.  R.  SPENCER. 

St.  Petersburg,  12/25  June,  1904. 

The  National  Bank  of  Commerce, 

Seattle,  Wash. 
Registered. 
Dear  Sirs: 

By   telegraphic   order   from   our  Vladivostok   Branch,   we 
are  to  remit  you : 
rs.  8,500.— less 
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Rs.  31.88  commission  %% 
34.88  3.       Cost  of  Vladivostok's  wire 


Rs.  8.465.12  at  exch.  196 
U.   S.  |4,318.94  which  please  find  herewith  in  a  cheque  on 
New  York  No.  2283. 

Kindly  acknowledge  receipt  of  same  and  oblige,  dear  sirs, 

Yours  faithfully, 
RUSSO-CHINESE  BANK. 

13/26  May  1904 
The  National  Bank  of  Commerce, 

Seattle,  Wash. 

Your  remittance  for  Coll.  II/XII— 03 

No.  1559/7035  G|36194.80  pr  17/IV— 1904 
D/P  on  Clarkson  &  Co.  Port  Arthur. 
Dear  Sirs : 

This  had  to  be  protested  for  non-payment  and  is  herewith 
returned  together  with  its  deed  of  protest.  Kindly  acknowl- 
edge receipt  and  remit  on  our  account  to  the  First  National 
Bank  of  your  City 

Rbs.  566.25  Sundry  charges  as  i^er  following  description, 
thus  obliging 

Rbs.  271.50  S/^f/o  comm. 
184.25  protest 
2. —  carriage  fare 
.50  postage 
108.— 


Rbs.  566.25 
the  reason  of  dishonor  is  that  the  goods  have  not  been  landed 
here.     The  shipping  docts  are  being  kept  here  pending  receipt 
of  your  instructions. 

Yours  faithfully, 

R.  C.  B.     PORT  ARTHUR  BRANCH 

enclosed  one  bill  (first) 

"     "     ( second ) 
"     deed  of  protest 
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7/20th.  June  1904 
The  National  Bank  of  Commerce, 

Seattle,  Wash. 

Your  remittances  for  collection  sent  us  on  the 

lO/XII/03  No.  1554/7052  G|270.— at  30  d/s  D/P  on  G.  S. 
Zozounoff 

31/XII/03  No.  1558/7396  GfllOO.—  at  90  d/s  D/P  on  Clark- 
son  &  Co 

31/XII/03  No.  1587/7397  G|269.60  at  30  d/s  on  Sec.  Ecom. 
des  Offl 

2/1/04  No.  1590/7392  G|23468.40  "  90  d/s  D/P  on  Clarkson 
&  Co. 

Dear  Sirs: — 

These  had  to  be  protested  for  non-acceptance  and  are  here- 
with returned.  Kindly  acknowledge  receipt,  and  remit  on  our 
account  to  Messrs.  Ladenburg  Thalmann  &  Co.  New  York 
Rs.  410.04  Sundry  charges  as  per  following  description,  thus 
obliging 

on  bill                      No.  1554  No.  1588  No.  1587  No.  1690 

comm.   %%   2.01  8.17  2.  174.26 

protest 6.  11.05  5.95  121.05 

billstamp 85  3.30  .90  70.50 

postage   .._...       .50  .50  .50  .50 

carriage    fare    for 

all  four  bills 2.— 

9.36         23.02  9.35         366.31         2.— 

The  shipping  documents  are  kept  here  pending  receipt  of 
your  instructions. 

Y^'ours  faithfully 


R.  C.  B.     PORT  ARTHUR  BRANCH 


Enclosed 
4  bills 
4  deeds  of  protest 
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NATIONAL  BANK  OF  COMMERCE 

Sruttle,  Wash.  July  7,  '04. 
The  Manager, 

Eusso-Chinese  Bank, 

St.  Petersburg,  Russia. 
Dear  Sir: — 

We  now  have  the  following  drafts  in  the  hands  of  your 
Port  Arthur  Agency,  besides  several  small  ones  on  other  Par- 
ties which  are  past  due  and  unpaid. 

Mr.  Clarkson  advises  the  drawers  of  these  drafts  that  all 
were  paid  before  maturity.    Can  you  trace  this  matter  for  us? 
The  particulars  of  the  larger  drafts  in  question  are  as  follows : 
Dec  11  "03  d/s  Clarkson  &  Co.  G|36,194.80 
Dec.  31  '03  90  d/s  Clarkson  &  Co.  G|l,100.00 
Jan    2  '04  d/s  Clarkson  &  Co.  G|23,468.04 
There  is  thus  outstanding  and  past  due  over  G|60,000. —  of 
this  paper. 

We  dislike  to  trouble  you  in  the  premises,  but  all  letters 
addressed  by  us  to  Port  Arthur  are  returned. 

Very  respectfully, 

St.  Petersburg  10/23d  July  1904 

The  National  Bank  of  Commerce, 

Seattle,  Wash. 
Dear  Sirs: — 

We  have  duly  received  your  favor  of  the  7th  July  which 
had  our  best  attention. 

We  are  unable  for  the  present  to  correspond  with  Port 
Arthur  and  are  not  in  a  position  to  trace  the  matter  you  refer 
to.    As  soon  as  we  find  it  possible  to  investigate  that  subject, 
we  shall  not  fail  to  revert  to  it. 
We  remain,  dear  sirs. 

Yours  truly, 

RUSSO-CHINESE   BANK. 

THE  NATIONAL  BANK  OF  COMMERCE 

Seattle,  Wash.,  July  12,  1904 
The  Manager, 

Russo-Chinese  Bank 

St.  Petersburg,  Russia. 
Dear  Sir: — We  are  in  receipt  of  your  favor  of  June  25th, 
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enclosing  New  York  draft  for  G|4, 138.94  in  payment    of    a 
draft  for  8,500  roubles  sent  your  Vladivostok  Office. 
Very  respectfully  yours 

k  R.  SPENCER 

THE  NATIONAL  BANK  OF  COMMERCE 

Seattle,  Wash.  Aug  4,  1904 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 
Dear  Sir: — 

We  are  still  without  any  returns  from  the  90  days  sight 
draft,  dated  December  11th,  1903,  drawn  on  Clarkson  &  Co. 
for  G|36,194.S0  and  sent  to  your  Port  Arthur  Office.  Some- 
time since  we  sent  you  a  list  of  drafts  on  various  parties  long 
since  overdue,  from  which  we  have  received  no  returns. 

Mr.  Thompson,  president  of  the  Centennial  Mill,  has  writ- 
ten Mr.  Clarkson  in  regard  to  his  drafts  and  I  now  have  be- 
fore me  four  letters  from  Mr.  Clarkson  complaining  of  Mr. 
Thompson's  letters,  and  asserting  that  all  of  his  drafts  were 
paid  in  to  your  Port  Arthur  office  one  before  maturity.  The 
particular  one  in  question,  six  days  prior  thereto.  I  quote 
from  his  letters  which  are  very  long  and  circumstantial  as 
follows : 

Under  date  of  May  10,  he  writes : 

"In  regard  to  our  drafts  will  say,  that  we  have  paid  every 
one  of  your  drafts  promptly.  In  fact  the  last  one  calling  for 
Rbls.  74,000  for  flour  ex  'Hyades'  (the  one  in  question)  was 
paid  some  six  days  before  it  came  due.  At  our  request  the 
Russian  Chinese  Bank  here  telegraphed  to  their  branch  in  Port 
Arthur  and  among  other  things  the  Port  Arthur  bank  notified 
the  Bank  here  that  they  had  received  money  on  our  account 
and  had  applied  it  to  take  up  your  draft  for  the  Hyades  flour." 

And  again  having  reference  to  the  same  draft  and  under 
date  of  June  15th.  Mr.  Clarkson  writes : 

"In  regard  to  the  last  draft  which  amounted  to  some  Rs. 
74,000  covering  Hyades  flour  Avill  say,  we  have  telegraphic 
advice  from  bank  at  Port  Arthur  that  this  was  also  paid." 

From  the  above  statements  there  is  evidently  something 
wrong  somewhere.     Either  Mr.  Clarkson  is  not  stating  facts 
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or  your  Port  Arthur  office  has  retained  funds  belonging  to 
this  institution. 

We  respectfully  request  that  ^ou  instruct  your  office  at 
Port  Arthur  or  Harbin  to  immediately  do  one  of  two  things, 
remit  us  the  amount  of  the  draft  plus  interest  to  estimated 
date  of  return  of  funds  here  or  return  us  the  bills  of  lading 
and  drafts  in  duplicate  with  the  statement  of  your  jNIanager 
that  Mr.  Clarkson  has  not  paid  them  as  stated  by  him.  In 
the  latter  event  we  should  like  to  know  what  disposition  has 
been  made  of  the  flour.  We  Avould  also  request  that  you  in- 
struct them  to  report  on  all  other  of  our  drafts  in  their  hands 
and  for  which  payment  has  not  been  made  to  us. 

In  conclusion  we  desire  to  state  further  in  regard  to  your 
Port  Ai'thur  Branch  that  we  have  done  a  great  deal  of  busi- 
ness with  them  prior  to  the  outbreak  of  hostilities.  That  in 
thirty-three  years  of  banking  experience  the  writer  has  never 
had  as  much  trouble  as  with  transactions  through  this  agency. 
They  have  repeatedly  retained  drafts  in  their  possession 
which  did  not  draw  interest  from  two  to  three  months  with- 
out securing  acceptance  or  protesting  and  returning  drafts, 
simplj'  favoring  their  customers  at  our  expense.  This  has 
also  happened  at  j'our  Vladivostok  Agency.  In  remitting  us 
they  almost  invariably  remitted  short,  sometimes  as  much  as 
thirty  days  interest. 

I  finally  wrote  them  that  conditions  were  imbearable  and 
as  we  were  compelled  to  send  them  the  items,  there  being  no 
other  Bank  there,  and  if  they  did  not  cure  the  evils  complained 
of  that  I  should  take  the  matter  up  with  St.  Petersburg.  This 
had  a  salutary  effect  and  from  that  time  on  we  had  but  little 
to  complain  of  until  since  the  outbreak  of  hostilities. 

I  dislike  very  much  to  enter  complaints  but  we  expect  in 
the  future  to  do  considerable  business  both  in  Port  Arthur 
and  Vladivostok  and  we  would  very  much  like  to  transact  it 
with  as  little  friction  as  possible. 

Thanking  you   in   advance   for  your   prompt   attention   to 

the  foregoing,  I  remain,      ,,  ,  „  ,, 

*      *"  '      Very  respectfully  yours, 

R.  R.  SPENCER.    . 

Per  S.   S.  "Empress  of  China" 
Shanghai  5th  August,  1904. 
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No.  9/2 


The  National  Bank  of  Commerce, 
Seattle. 

Dear  Sirs: — 

Confirming  our  respects  of  6th  ultimo,  we  beg  to  refer  to 
your  following  remittances  all  drawn  on  Messrs.  Clarkson  & 
Co.,  Port-Arthur,  and  sent  by  you  direct  to  our  Branch  at 
that  Port  for  collection : 

Your  No.  1412  for  G.  $  413(5.00 

"  1455  G.  .f  10155.20 

"  1559  G. 130194.80 

"  1090  G.  123480.40 

We  beg  to  hand  .you  herewith : 

1.  Copy  of  our  telegram  of  22nd  April  to  our  Port  Arthur 
Branch. 

2.  Copy  of  the  cable  reply  dated  23rd  April  (receive<l  here 
on  25th  Ajjril )  sent  by  our  Port  Arthur  Branch. 

3.  Copy  of  our  telegram  of  28th  April  to  our  Port  Arthur 
Branch. 

4.  Copy  of  the  cable  reply  dated  29th  April  (received 
here  on  1st  May)  sent  by  our  Port  Arthur  Branch. 

These  telegrams  were  interchanged  while  Mr.  H.  F.  Os- 
trander,  representative  of  the  Centennial  Mill  Company,  Seat- 
tle (the  drawers  of  the  bills  in  question)  was  in  Shanghai. 

5.  Copy  of  letter  No.  9/227  dated  6/29th  April  from  our 
Port  Arthur  Branch. 

The  above  copies  of  correspondence  we  are  sending  you  at 
request  of  Mr.  Ostrauder. 

We  have  no  further  news  from  our  Port  Arthur  Branch 
regarding  these  bills,  communication  with  that  port  being  at 
present  interrupted. 

We  are,  dear  sirs, 

Yours  faithfully, 

(Signed)  J.  C.  BERGENDAHL, 
M.  SPEELMAN. 
Enclosure. 
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COPY  OF  A  TELEGRAM  DATED  22nd  APRIL,  1904,  SENT 
TO  PORT  ARTHUR  BRANCH  FROM  SHANGHAI 
OFFICE. 

Representative 

Centennial  Mill  Company 

Seattle 

Request  us  to  require  of  you 

what 

draft  on 

Clarksou  &  Co.  Port  Arthur 

Unpaid 

Telegraph  total  amount. 

Enclosure. 

COPY  OF  A  TELEGRAM  DATED  23rd  APRIL,  1904,  RE- 
CEIVED BY  SHANGHAI  OFFICE  ON  2oth  IDEM 
FROM  PORT  ARTHUR  BRANCH. 

Referring  to  your  telegram  of  the  22nd  April. 
Gold  dollars  79,954.40 

COPY  OF  A  TELEGRAM  DATED  28th  APRIL  SENT  TO 
PORT  ARTHUR  BRANCH  FROM  SHANGHAI  OFFICE 

Following  is  strictly  private 

Referring  to  our  telegram  of  22nd  April  1904 

Representative 

Hears 

Clarksou  &  Co.  Port  Arthur 

Have  sold 

Goods 

Without 

Paying 

Find  out  the  truth  of 

This  report 

Telegraph  the  result. 

Enclosure. 

COPY  OF  A  TELEGRAM  DATED  29th  APRIL,  1904,  RE- 
CEIVED BY  SHANGHAI  OFFICE  ON  1st  MAY,  1904 
FROM  PORT  ARTHUR. 

Referring  to  your  telegram  of  28th  April  1904 

All  documents  in  our  hand 
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Gold  Dollars  23,468.40 

Payment  refused  because 

Goods  are  not  lauded 

Reuiaiuing 

Bills 

Goods  are  in  the  hands  of 

Clarkson  &  Co.  Port  Arthur 

Thev  have  sold 

Payment  is  promised  shortly 

Enclosure. 

No.  9/227  Port  Arthur  16/29th  April  1904 

Russo-Chinese  Bank, 

Shanghai. 
Nat.  Bank  of  Com.  Seattle  rem'ces  for  coll. 
No.  1412/6386 
1455/6500 
1599/7035 
1690/7322 
Dear  Sirs: 

In  reply  to  your  telegram  of  the  15/28- IV-1904  reading : 

"Ref.  to  your  telegram  9/22-1 V-04  Representative  (Centen. 
Mill  Co)  he  fears  Clarkson  &  Co.  Port  Arthur  have  sold  goods 
without  paying.  Find  out  the  truth  of  this  report  telegraph 
result." 

— we  wired  you  today  as  per  copy  enclosed,  contents  of  which 
we  hereby  confirm. 

You  will  learn  from  said  telegram  that  all  shipping  docu- 
ments relative  to  the  4  bills  in  question  are  in  our  hands.  The 
docts  cover  the  following  merchandise: 

Bill  No.  1412/6386  G.|1436  accepted  pr  27/2/04  400  sacks 
"Russo-Chinese"  flour  ex  PJ cinder  Seattle  5/x/03 

Bill  No.  1599/7035  G.|36194.80  accepted  pr  17/I\704  100 
sacks  "Blue  stem"  flour  14688  sacks  "Russo-Chiuese"  flour 
"Tremont"  Seattle  25/x/03. 

Bill  No.  1599/7035  G.|36194.80  accepted  pr  17/IV/04 
35312  sacks  "Russo-Chinese"  flour  ex  "Hyades"  Seattle  9/XII- 
1903. 
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Bill  No.  1690/7392  G.|23468.40  at  90  d/s  D/P  (unaccepted) 
22896  sacks  "Russo-Cliinese"  flour  ex  "Plcaider'  2/1/03. 

The  flour  relative  to  the  first  three  bills  is  in  the  hands  of 
Clarkson  &  Co.  and  has  been  sold  by  them.  They  promised 
to  take  up  the  bills  as  soon  as  they  get  the  money  of  their  sale, 
while  acceptance  and  payment  of  bill  No.  1690/7392  is  refused 
on  account  of  the  22896  sacks  flour  having  not  been  landed 
here. 

Bills  No.  141/6386  &  No.  1455/6500  could  not  be  protested 
owing  to  the  absence  of  the  notary  public  at  that  time,  and 
have  been  returned  to  the  National  Bank  of  Commerce,  Seat- 
tle, the  relative  documents  however  are  still  in  our  hands. 
Bill  No.  1569/7035  is  due  tomorrow  and  shall  be  protested 
if  not  paid. 

The  fact  that  Clarkson  &  Co.  got  into  possession  of  the 
goods  though  the  B/L  are  in  our  hands  is  due  to  their  being 
the  agents  for  the  steamers  carrying  same,  and  could  in  no 
way  to  impeded  by  us. 

Yours  faithfully, 

RUSSO-CHINESE  BANK 
(Port  Arthur  Branch) 
(Signed)     p.  p.  OWIASKINE 
p.p.  FRIEDBERG 
17/30/IV-1904 

P.  S.  Bill  No.  1412/6386  G  |  4,136.00 
&    "  1455/6500  G  116,155.20 

have  been  paid  today. 

(Signed)      FRIEDBERG. 
Enclosure. 

COPY  OF  LETTER  RECEIVED  FROM  H.  F.  OSTRANDER, 
SEATTLE. 

Seattle,  July  8th,  1904. 
The  Managers 

Russo-Chinese  Bank, 
Shanghai,  China. 
Dear  Sirs : — 

You  will  doubtless  recall  the  writer's  conversation  early  in 
May  last  with  one  of  your  goodselves  and  your  Mr.  Speelman 
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at  which  time  you  promised  to  seud  to  the  National  Bank  of 
Commerce  this  city,  copy  of  letter  you  had  just  received  from 
your  Port  Arthur  Branch  giving  full  particulars  as  to  the  status 
of  certain  drafts  drawn  by  the  Centennial  Mill  Co.  on  Messrs. 
Clarkson  &  Co.  Port  Arthur  and  forwarded  by  the  National 
Bank  of  Commerce  to  your  branch  there  for  collection. 

As  this  letter  has  not  yet  been  received  I  should  be  greatly 
obliged  if  you  would  make  inquires  concerning  it  and  for  the 
dispatch  of  a  copy  thereof  to  the  Bank  here  in  case  the  letter 
was  forwarded  in  due  course. 

Thanking  you,  I  am, 

Very  truly  yours, 
(Signed) 
Enclosure 

Shanghai  6th  August  1904 
H.  F.  Ostrander,  Esq., 

Centennial  Mill  Company, 
Seattle. 
Dear  Sirs: — 

We  beg  to  acknowledge  receipt  of  your  favor  of  the  Sth 
ultimo,  contents  of  which  have  been  noted. 

As  requested,  we  are  forwarding  today  to  the  National  Bank 
of  Commerce,  Seattle,  copies  of  telegrams  that  were  exchanged, 
during  your  stay  in  Shanghai,  between  Port  Arthur  Branch 
and  ourselves  re  certain  bills  on  Clarkson  &  Co.  Port  Arthur 
as  well  as  copy  of  the  letter  in  question  from  our  Port  Arthur 
Branch  No.  9/227  of  l(5/29th  April  1904,  and  trust  same  will 
enable  Bank  to  find  out  how  they  stand  with  reference  to  these 
bills. 

We  are,  dear  sirs, 

Yours  faithfully, 

RUSSO  CHINESE  BANK 
(Signed)  BERGENDAHL 

SPEELMAN 

THE  NATIONAL  BANK  OF  COMMERCE 

Seattle,  Wash.,  August  2.5,  1904 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 
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Dear  Sirs: — 

We  are  in  receipt  of  a  letter  from  your  Shaughai  Office, 
containing  copies  of  telegrams  and  correspondence  passing  be- 
tween your  Shanghai  office  and  that  at  Port  Arthur,  in  one 
of  which  dated  the  29th  of  April,  your  Port  Arthur  Office  wires 
Shaughai,  "Referring  to  your  telegram  of  the  28th.  of  April, 
1904,  all  documents  in  our  hand  gold  dollars  23,468.40  pay- 
ment refused  because  goods  are  not  landed,  remaining  bills, 
goods  are  in  the  hands  of  Clarkson  &  Co.  Port  Arthur.  They 
have  sold,  payment  is  promised  shortly"  and  confirming  in  a 
letter  under  same  date,  and  stating  "The  flour  relative  to  the 
first  three  bills  (one  of  which  is  the  bill  in  default)  is  in  the 
hands  of  Clarkson  &  Company  and  has  been  sold  by  them. 
They  promised  to  take  up  the  bills  as  soon  as  they  get  money 
out  of  their  sale." 

We  have  in  our  hands  an  affidavit  made  by  an  employee  of 
Mr.  Clarkson,  in  which  he  states  that  they  have  been  in  the 
habit  (the  Bank  being  cognizapt  of  the  fact)  of  taking  posses- 
sion of  merchandise  and  disposing  of  same,  oft  times  without 
even  accepting  the  bills. 

The  bill  in  question  was  dated  December  11th,  should  have 
arrived  in  Port  Arthur  on  or  before  January  15th,  and  was 
not  accepted  until  April  ITtli,  or  three  months  later.  Mean- 
while we  received  no  notice  of  its  dishonor  or  protest.  This 
certainly  shows  unexcusable  negligence  on  the  part  of  that 
office. 

Our  client  is  finding  serious  fault  with  us  in  that  we  have 
not  pressed  either  the  collection  of  these  bills,  or  return  of 
documents  before  this. 

We  would  call  your  attention  to  our  letter  of  August  4th, 
and  must  insist  that  either  the  money  or  documents,  in  dupli- 
cate, be  returned  to  us  immediately.  It  takes  quite  a  little 
v.hile  to  hear  from  you  and  to  avoid  any  further  correspondence, 
would  state  that  if  our  request  is  not  complied  with,  we  shall 
take  steps  in  this  country  to  enforce  our  rights  against  your 
Agency  here,  which  I  sincerely  hope  will  not  become  necessary, 
as  we  do  like  to  have  our  relations  with  our  correspondent 
banks  of  the  friendliest  character.       Respectfully  yours 

R.  R.  SPENCER 
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St.  Petersburg  13/26  August  1904 

The  Natioual  Bauk  of  Couimerce, 

Seattle,  Wash. 
Dear  Sirs: — 

We  beg  to  aekuowledge  receipt  of  your  letter  of  4th  August 
referring  to  drafts  on  Messrs.  Clarkson  &  Co. 

We  can  only  say  in  answer,  that  our  communication  with 
Port  Arthur  being  interrupted,  as  we  told  you  on  June  10, 
23d,  we  have  no  means  of  tracing  the  matter  at  present. 

We  regret  very  much  not  to  be  able  to  give  you  the  requested 
information,  and  remain,  dear  sirs, 

Yours  faithfully, 

RUSSO  CHINESE  BANK 

NATIONAL  BANK  OF  COMMERCE 

Seattle,  W^ash.,  Sept.  1,  1904 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersbiirg,  Russia. 
Dear  Sir: — 

Frank  Waterhouse,  Agent  for  Dodwell  &  Co.,  Lt'd.,  who  in 
turn  are  Agents  for  the  Steamship  Companies  carrying  the  fionr 
to  Messrs.  Clarkson  &  Companj^,  has  received  a  cablegram  from 
Shanghai,  of  which  the  following  is  a  copy : 

"Clarksous,  Shanghai  in  possession  of  Russo-Chinese  Bank 
certificate  that  all  Centennial  Mill  Company's  drafts  are  paid 
with  exception  of  Pleiades.  We  will  send  copies  certificated  by 
American  Consul." 

This  cablegram  comes  from  Dodwell  &  Company  Litd,  at 
Shanghai. 

The  "Pleiades"  flour  is  that  which  was  not  unloaded  at 
Port  Arthur,  excepting  a  small  part,  but  was  carried  on  to 
Chefpo.    This  cablegram  has  reference  to  the  "Hyades"  flour. 

We  cannot  understand  that  situation.  Clarkson  has  at  all 
times  claimed  this  draft  as  paid.  We  have  letters  from  your 
eastern  offices,  one  of  which  state  that  the  flour  was  taken  by  the 
Russian  Government  and  would  probably  be  paid  for  at  the 
end  of  the  war;  another  from  the  same  source  states  that  Clark- 
son had  taken  the  flour  without  the  formality  of  taking  up  the 
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bills  of  lading,  had  sold  it  and  had  promised  payment  as  soon 
as  he  was  paid.  And  now  comes  a  cablegram  from  perfectly 
responsible  parties  stating  that  Clarkson  has  the  certificate 
of  your  bank  that  the  drafts  are  paid. 

Our  experience  in  this  case  is  an  entirely  new  and  very 
novel  one  to  us. 

R.  R.  SPENCER 

NATIONAL  BANK  OF  COMMERCE 

Seattle,  Wash.  Sept.  13,  1904 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 
Dear  Sir: — 

Your  favor  of  the  26th  of  August  received,  contents  noted 
and  unsatisfactory.  A^'bile  we  are  well  aware  that  you  have 
no  means  of  communicating  with  Port  Arthur,  we  are  also 
aware  that  all  documents  have  been  removed  by  the  Bank  to 
Harbin  with  which  point  you  have  both  telegraphic  and  mail 
communication. 

Before  taking  any  action,  we  will  await  your  answer  to 
our  letters  of  AugTist  25th,  and  September  1st. 

Very  respectfully, 

R.  R.  SPENCER 

St.  Petersburg  16/lst.  October  1904 

The  National  Bank  of  Commerce, 

Seattle,  Wash. 
Dear  Sirs: — 

In  reply  to  your  favor  of  the  13th,  September,  we  beg  to  in- 
form you  that  our  Port  Arthur  Branch  continues  to  work  as 
before,  and  therefore,  contrar3'  to  your  supposition.  Bills  for 
Collection  and  similar  documents  on  that  place  are  in  Port 
Arthur.  This  is  also  the  case  with  the  documents  referred  to 
by  you. 

We  may  add  that  at  the  outbreak  of  the  war,  our  Port 
Arthur  Branch  sent  at  once  all  bills  and  documents  to  Harbin, 
as  the  notary  public  had  ceased  his  work,  but  when  he  later  on 
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ivsiiim'd  his  duties  in  Port  Artliur,  all  rcmittaiices  had  to  be 
returned  there  from  Harbiu. 

We  are  doing  our  best  to  obtain  iuforniatiou  about  the  fate 
of  jour  reniittanees,  and  as,  from  time  to  time,  news  leak  out 
from  I'ort  Arthur,  we  may  perhaps,  sooner  or  later,  receive 
information  about  your  drafts. — But,  of  course  we  cannot 
assume  any  responsibility,  in  the  present  state  of  politics  in 
the  Far  East,  as  to  whether  and  when  such  news  may  reach  us. 

Any  affidavit  by  an  employee  of  Mr.  Clarkson,  concerning 
the  delivery  or  payment  of  these  documents  or  part  of  them, 
cannot  serve  as  proof  to  us.  We  are  unable,  at  present,  as  you 
will  understand,  to  examine  of  correctness  of  such  affidavit,  but 
may  state  that  on  another  occasion,  Mr.  Clarkson  had  also  in- 
sisted having-  certain  sums  to  his  credit  with  our  Bank  which 
assertion,  in  the  end,  proved  to  be  erroneous. 

We  can  only  accept  an  information  which  comes  direct  from 
our  Port  Arthur  Branch,  and  until  receipt  of  such,  we  are  not 
able  to  acknowledge  the  correctness  of  any  affidavit  or  informa- 
tion given  by  third  parties. 

We  may  only  repeat  that,  not  alone  to  safeguard  you,  but 
also  in  our  interests,  we  are  doing  our  utmost  to  get  some 
definite  information  from  Port  Arthur  concerning  your  remit- 
tances, and  shall  not  fail  to  promptly  communicate  to  you  any 
news  which  may  be  received  by  us. 

We  trust  that  this  most  disagreeable  incident  will  not  affect 
our  former  good  relations  with  your  valued  institution, — the 
more  so  as  you  will  certainly  recognize  that  the  same  is  in  no 
way  due  to  any  fault  on  our  part. 

We  remain,  dear  sirs, 

Yours  faithfully, 

BANQUE  RUSSO-CHINOISE. 

NATIONAL  BANK  OF  COMMERCE. 

Seattle,  Wash.,  Oct.  12/04. 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 
Dear  Sirs: — 

We  wrote  you  on  September  1st,  and  again  on  the  13th.,  re- 
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questing  that  you  return  to  us  the  bills  of  lading  attached  to 
the  G$36,194.80  draft  on  Clarkson,  which  matured  last  April, 
or  remit  us  the  amount  of  same. 

There  has  been  ample  time  for  us  to  receive  acknowledge- 
ment of  that  letter  and  a  statement  as  to  your  intentions  in  the 
premises. 

These  documents  are  obtainable,  and  we  want  them,  as  as 
they  were  removed  inland  before  Port  Arthur  was  completely 
invested. 

We  to-day  are  in  receipt  of  the  following  documents  which 
in  themselves  show  that  the  draft  has  been  paid  to  your  Branch 
Office.  You  will  note  that  in  the  telegram  from  your  Vladivos- 
tok office,  dated  about  May  19th..  they  state  ''iVll  drafts  drawn 
on  Clarkson  paid."  The  draft  in  question  was  in  the  hands  of 
your  Port  Arthur  Office  in  February  and  matured  in  April, 
so  that  it  must  be  covered  by  this  particular  telegram.  We 
would  regy^estfulh^  request  that  you  notify  us  immediately  on 
receipt  of  this  letter  what  you  propose  doing  in  the  premises, 
and  trust  you  will  not,  by  further  delay,  compel  us  to  take 
steps  in  this  country  to  enforce  our  rights,  which  we  most  cer- 
tainly shall  do.  .,,.  , 
■^                                             Very,  etc. 

E.  R.  SPENCEE. 

Shanghai,  19th  May,  1904. 
Messrs.  Clarkson  &  Co., 

Present. 
Dear  Sirs: — 

We  beg  to  inform  you  that  we  have  received  the  following 
telegram  from  our  Vladivostok  Branch. 

"Communicate   the   following   to    Clarkson    Office:    to   the 
present  date,  drafts  Centennial  Mill  drawn  on  Clarkson  Co., 
Port  Arthur,  all  now  paid." 
Which  please  note. 
We  remain,  dear  sirs. 

Yours  faithfully, 

BANQUE   RUSSO   CHINOISE 
(Signed) 

SPEELMAN. 

J.  BERGENDAHL, 
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U.  S.  CONSULATE  GENEKAL. 

Shanghai  30/8/1904. 
I,  the  undersigned,  Consul  (iiMieral  of  the  United  States  of 
America,  do  hereby  certify  that  the  foregoing  copy  of  letter 
dated  May  19,  1904,  herto  annexed  and  signed  I)y  Russo-Chinese 
Bank  is  a  true  and  faithful  copy  of  the  original  exhibit  in  this 
Consulate  General,  the  same  having  been  carefully  examined  by 
me,  and  compared  with  the  said  original,  and  found  to  agree 
therewith,  word  for  word  and  figure  for  figure. 

Given  under  my  hand  and  Seal  of  this  Consulate  General, 
the  day  and  year  above  written. 

(Signed)    JOHN  GOODNOW, 

U.  S.  Consul  General. 

THE  NATIONAL  BANK  OF  COMMERCE. 

Seattle,  Wash.,  Oct.  17,  1904. , 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 
Dear  Sirs: — 

I  have  yours  of  October  1st,  and  in  reply  would  say,  that 
the  circumstances  are  entirely  against  your  Institution  at  Port 
Arthur. 

This  draft  was  drawn  December  11th,  and  should  have 
reached  Port  Arthur  before  January  loth.  It  should  have  been, 
and  probably  was  presented  for  acceptance  at  that  time,  or 
protested  for  non-acceptance.  Notice  of  protest  never  reached 
us.  If  accepted  at  that  time,  it  matured  ninety  days  later,  or 
about  the  middle  of  April.  Port  Arthur  was  not  invested  on 
the  land  side  at  that  time.  If  the  draft  was  not  paid,  by  all  the 
rules  of  commercial  usage  it  should  have  been  protested  and 
returned  with  all  documents  to  this  Bank.  This  was  not  done, 
and  we  leave  it  to  your  good  selves  to  explain  why. 

As  your  bank  was  evidently  at  fault  in  the  premises,  we 
do  not  feel  that  because  they  retained  bills  which  matured  in 
April  until  July  and  thereby  tied  them  up,  that  we  should  be 
inconvenienced  to  the  extent  we  are. 

The  foregoing  questions  are  clear  and  we  would  thank  you 
very  much  for  an  explicit  and  prompt  answer.    We  feel  that  if 
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through  the  fault  of  your  Institution  our  documents  were  tied 
up  in  Port  Arthur,  that  3^ou  should  reimburse  us,  and  look  to 
the  documents  for  your  payment. 

Very  etc., 

R.  R.  SPENCER. 

St.  Petersburg.  27/9  November,  1904. 

The  National  Bank  of  Commerce, 

Seattle,  Wash. 
Gentlemen : — 

We  have  received  your  two  favors  of  the  12th.  and  ITth. 
October  and,  after  perusal  of  contents,  we  beg  to  infomi  you 
that  the  information  given  b}^  our  Vladivostok  Branch  to 
Messrs.  Clarkson  &  Co.,  Shanghai,  is  due  to  a  gross  error  of 
our  Branch,  as  the  same  transmitted  that  information,  on  the 
simple  demand  of  the  interested  party,  Clarkson  &  Co.  without 
having  any  proof  of  the  payment  of  j'our  remittance  to  Port 
Arthur. 

Of  course  as  the  matter  now  vstands,  we  are  unable  to  discuss 
the  question  any  further  and  therefore,  hand  you  enclosed,  in 
cover  of  the  bill  for: 

U.  S.  136,194.80  claimed  by  you,  cheque  on  Messrs.  Ladenburg 
Thalmann  &  Co.  New  York  for 

U.  S.  136,013.70  as  per  note  at  foot, 
receipt  of  which  kindly  acknowledge. 

It  remains  of  course  however  understood  that  in  case  your 
above  remittance  proves  not  to  have  been  paid  for  by  Clarkson 
&  Co.  you  are  held  responsible  to  refund  the  amount  of  our 
to-day's  cheque. 

We  beg  to  add  that  we  have  no  knowledge  of  the  exact 
conditions  established  between  you  and  our  Port  Arthur  Branch 
for  the  collection  of  your  documentary  bills  and  shall  therefore 
have  to  come  back  upon  the  matter  in  case  we  should  learn 
later  on  that  our  calculation  is  not  correct  or  that  we  should 
have  deducted  other  charges. 

W^e  are  unable  to  inform  at  present  our  Port  Arthur  Branch 
of  the  remittance  made  by  us  to  3'ou  and  request  you  that  in 
case  you  should  sooner  or  later  receive  from  our  Port  Arthur 
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Branch  cover  for  the  same  remittance,  to  consider  the  same  as 
null  and  void,  returning  the  same  to  us. 
We  remain,  gentlemen, 

Yours  truly, 

KUSSO   CHINESE   BANK. 
136,19480  less 

$135.73  3/8%   commission. 
45.24  1/8%   transfer  charges 
181.10  .13  postage 


$36,013.70 

THE   NATIONAL  BANK   OF   COMMERCE. 

Seattle,  Wash.,  Dec.  5,  1904. 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 

I  have  your  favor  of  November  9th,  enclosing  draft  for 
G$36,013.70,  which  we,  of  course  cannot  accept  as  full  payment 
for  the  draft. 

I  euclo.se  you  an  exact  copy  of  the  original  draft  sent  to 
Port  Arthur,  which  you  will  note  calls  for  the  principal  sum 
of  136,194.80,  with  6%  interest  to  date  of  return  of  funds  in 
Seattle;  all  collection  and  exchange  charges  to  be  paid  by 
drawee. 

The  draft  to  this  date  would  amount  to  G|38,312.19,  leaving 
a  balance  due  us  of  G|2,298.49,  which  we  would  respectfully 
request  that  you  remit  us  by  return  mail.  We  on  our  part 
agree  upon  return  to  us  of  both  sets  of  bills,  showing  that  the 
draft  has  not  been  paid,  to  reimburse  you  in  the  sum  paid  us, 
provided,  that  we  were  in  no  wise  injured  hj  the  fact  that  your 
Port  Arthur  Branch  has  indefinitely  held  the  bills  after  their 
maturity,  at  which  time  they  could  have  been  returned  to  us 
and  we  could  have  collected  from  the  Steamship  Company. 

I  quote  from  a  letter  just  received  from  your  Shanghai 
Office  under  date  of  October  3rd,  as  follows : 

"Confirming  our  respects  of  the  16th.  ultimo,  we  beg  to 
acknowledge  receipt  of  your  favor  of  the  25th  of  August,  con- 
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tents  of  which  have  our  best  attention  and  in  reply  we  beg 
to  state  that  we  are  still  unable  to  communicate  with  our  Port 
Arthur  Branch.  However,  a  clerk  from  that  office  has  recently 
arrived  in  Shanghai  and  he  believes  that  all  your  bills  on 
Clarksou  &  Co.  were  always  treated  strictly  DOCUMENTS 
AGAINST  PAYMENT,  and  that  all  bills  against  goods  arrived 
in  Port  Arthur  were  duly  paid,"  which  appears  to  be  an  addi- 
tional item  of  evidence  that  the  draft  was  paid  at  maturity. 

Very  etc. 

R.  R.  SPENCER. 


A.   L.  16/29  December,   1904. 

37678. 

The   National   Bank  of  Commerce. 

Seattle,  (Wash.) 
Dear  Sirs, 

We  have  duly  received  your  letter  of  the  5th  inst.  enclosing 
for  perusal  copy  of  the  original  draft  for  G.|36,194.80  which  we 
return  herewith. 

We  see  therefore  that  all  collection  and  exchanges  are  to  be 
paid  by  the  drawee  as  well  as  6%  interest  to  date  of  return  of 
funds  in  Seattle. 

In  accordance  with  your  Avishes  we  hand  you  enclosed  in  a 
cheque  on  Messrs.  Ladenburg  Thalmann  &  Co.  New  York. 
12,298.49  i.-e.  ^«f2,117.39  Interest  at  6%  on  above  sum 

181.10  charges  as  per  our  letter  of 
27/9  November.  It  remains  understood  that  in  case  your  above 
remittance  proves  not  to  have  been  paid,  you  declare  your- 
selves ready  to  refund  us  these  |2,298.49  with  the  ^36,013.70 
sent  on  27/9  November,  plus  accrued  interest. 
We  remain,  Dear  Sirs, 

Yours  faithfully, 

BANQUE  RUSSO-CHINOISE, 
(Signed)     A.  ROSENFELD, 
C.  BERG. 

1  copy  of  draft. 
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NATIONAL  BANK  OF  COMMERCE. 

Sonttlo,  Wash.,  Jan.  17/1<M)5. 
The  Manager, 

Russo  Chinese  Bank, 

St.  Petersburg,  Russia. 
OeutUnnen : — 

On  December  5th.  we  wrote  you  relative  to  balance  due  on 
Clarksou  draft,  but  so  far  have  not  received  your  favor  in  an- 
swer (it  arrived  to  day)   thanks. 

We  still  have  in  tli(^  hands  of  your  Port  Arthur  Agency 
draft  on  Zozounoff  and  documents,  or  the  proceeds  thereof  in 
the  sum  of  G|2T0.00  a  copy  of  which  is  enclosed  herein. 

Under  the  terms  of  this  draft  payment  could  or  should 
have  been  made  long  before  Port  Arthur  was  closed  to  the  out- 
side world,  but  neither  course  has  been  followed,  nor  have  Ave 
been  able  to  hear  from  them  on  the  subject. 

We  would  request  that  you  remit  us  the  present  value  of 
this  draft  G|287.86  without  further  delay ;  also  if  you  have  not 
already  done  so,  that  you  remit  us  the  balance  due  on  the 
Clarkson  draft. 

There  were  two  drafts  drawn  on  Zozounoff,  one  at  a  later 
date  than  that  above  mentioned.  The  goods  covered  by  this 
draft  were  diverted  by  the  Japanese  Government,  and  will  be 
settled  for  by  the  insurance  company.  I  write  this  so  that  you 
may  not  be  mislead  by  the  statement  that  goods  were  diverted. 
Your  prompt  and  favorable  answer  to  the  foregoing  is  expected. 

Very  etc. 

R.  R.  SPENCER. 


NATIONAL  BANK  OF  COMMERCE. 

January,  18,  1905. 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 
Dear  Sirs : — 

We  are  just  in  receipt  of  your  favor  of  December  29th.  en- 
closing draft  for  G|2,298.49  for  which  accept  thanks. 
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We  agree  that  guarantee  contained  in  our  letter  of  Decem- 
ber 5th.  shall  also  cover  this  amount. 

Very  etc. 

R.  R.  SPENCER. 

St.  Petersburg.  5/18  February,  1905. 

The  National  Bank  of  Commerce, 

Seattle,  Wash. 
Gentlemen : — 

We  have  duly  received  your  letter  of  the  17th,  January. 
In  reply  to  your  claims  regarding  Zozounoff  for  G|270. — , 
we  beg  to  inform  you  that  our  Port  Arthur  Branch  is  closed, 
that  all  the  staff  have  left  and  that  all  the  books  appertaining  to 
the  Bank  have  been  confiscated  by  the  Japanese.  We  are  now 
taking  the  necessary  steps  to  obtain  our  documents  back  and 
shall  only  be  able  to  give  you  a  reply  when  they  will  be  returned 
to  us. 

We  remain,  gentlemen. 

Yours  etc. 

R.  C.  B. 

NATIONAL  BANK  OF  COMMERCE. 

Seattle,  Wash.,  March  8,  1905. 
The  Manager, 

Russo  Chinese  Bank, 
St.  Petersburg. 
Dear  Sir : — 

Your  favor  of  the  18th.  of  February  received,  contents  noted, 
and  in  reply  would  say,  that  they  are  not  satisfactory. 

The  draft  in  question  was  mailed  to  your  Branch  at  Port 
Arthur  on  the  10th.  day  of  December,  1903,  was  drawn  at  30  d/s 
and  consequently  matured  in  their  hands  in  the  ordinary  course 
on  or  about  the  10th  day  of  February,  1904. 

They  have  treated  us  in  this  matter  as  they  did  in  the  case 
of  the  Clarkson  draft,  simply  retaining  documents  or  the  funds, 
neither  of  which  had  they  the  right  to  do. 

If  they  neglected  the  business,  or  neglected  the  necessary 
steps,  they  are  liable  therfore,  and  it  is  not  our  intention  to 
wait  the  result  of  the  war  for  the  payment  of  this  amount. 
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The  draft  provided  for  exchange  and  collection  charges,  and 
for  interest  at  G%  from  Deceniher  10th,  '03  to  date  of  return  of 
funds  here.  By  the  time  you  receive  this  letter  and  make  re- 
turns thereunder,  the  draft  will  be  worth  to  us  (i|'21)1.50  wliicli 
amount  would  reijuest  that  you  remit  us  without  further  dehn. 

You  will  note  that  four  months  elapsed  between  the  maturity 
of  this  draft  and  the  investment  of  Port  Arthur  on  the  land  side, 
so  that  there  is  no  possible  excuse  for  the  Port  Arthur  Office 
failing  to  send  us  results  in  some  form. 

Very  etc. 

R.  R.  SPENCER. 

St.  Petersburg  19/lst.  April  1905. 

The  National  Bank  of  Commerce, 

Seattle,  Wash. 
Gentlemen : — 

We  are  in  receipt  of  your  letter  of  the  8th.  March  and  are 
sending  you  accordingly  today,  under  separate  registered  cover 
cheque  No.  2665  on  Messrs.  Ladenburg  Thalmann  &  Co.,  New 
York,  for  G|291.50  (Tavo  hundred  &  ninety  one  Dollars  50 
cents)  as  cover  on  your  draft  for  G|270. — on  G  S.  Zozounoff  & 
Co.  Port  Arthur.  Kindly  acknowledge  receipt  of  our  remit- 
tance. 

It  remains,  of  course,  understood,  that  in  case  your  above 
remittance  proves  not  to  have  been  paid  for  by  Messrs.  G.  S. 
Zozounoff  &  Co.  you  are  held  responsible  to  refund  us  the 
amount  of  our  to  day's  cheque. 

We  must  add  that  we  have  no  knowledge  of  the  exact  con- 
ditions established  between  you  and  our  Port  Arthur  Branch 
for  the  collection  of  your  bills  and  shall  therefor  have  to  re- 
turn to  the  matter  in  the  case  we  eventually  learn  that  the 
amount  of  our  remittance  is  not  correct  or  that  we  should 
have  deducted  charges.  As  we  are  unable  to  inform  our  Port 
Arthur  Branch  re  making  you,  we  request  you,  in  case  you 
should  receive  sooner  or  later  from  our  said  Branch  cover  for 
'the  same  remittance,  to  consider  same  as  null  and  void,  and  to 
return  it  to  us. 

We  remain,  etc. 

R.  C.  B. 
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NATIONAL  BANK  OF  COMMERCE. 

Seattle,  Wash.,  Apr.  17,  1903. 
The  Manager, 

Russo  Chinese  Bank, 

St.  Petersburg-,  Russia. 
Dear  Sir: — 

We  are  in  receipt  of  your  favor  of  19/1  April  1905  enclosing 
your  draft  on  New  York  for  G|291.30  in  payment  of  our  bill 
receivable  #1554  for  G|270, — and  interest 

Very  etc. 

R.  R.  SPENCER. 

NATIONAL  BANK  OF  COMMERCE. 

Seattle,  Wash.  April  18,  1905. 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 
Dear  Sirs: — 

I  am  in  receipt  of  your  favor  of  April  1st.  enclosing  draft 
for  G|291.50  and  carefully  note  contents  of  your  letter.  The 
remittance  you  sent  us  is  proper  and  right  under  the  terms  of 
the  draft,  and  should  any  of  the  contingencies  arise  about  which 
you  write,  we  shall  certainly  do  what  is  right  in  the  premises. 

Thanking  you  for  your  attention  to  this  matter,  I  re- 
main. 

Yours  etc. 

R.  R.  SPENCER. 

St.  Petersburg  14/27th  June,  1906. 

The  National  Bank  of  Commerce, 

Seattle,  Wash. 
Gentlemen : — 

We  beg  to  inform  you  that  a  few  daj^s  ago,  we  have  received 
back  the  books  and  documents  of  our  Port  Arthur  Branch. 

We  have,  of  course,  taken  up  at  once,  the  investigation  with 
regards  to  your  remittances  to  that  Branch,  subject  matter  of 
much  correspondence  between  us  for  the  last  two  years,  and  we 
have  seen  from  the  following  that: 

Your   remittances : 
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1.  1375—  1    ^,f  5/1/04   Bordcns  (\)ii(l.   Milk  Co.  on  G.  S. 

2.  375— J 

Zozounoff,  Port  Arthur,  liave  bccu  sent  to  our  Shanghai  Branch 
for  collection,  as  you  can  see  from  the  copy  of  the  letter  ad- 
dressed to  you  on  the  21/4th  May,  1904,  by  our  Port  Arthur 
Branch,  which  we  send  to  you  enclosed. 

3.  136,194.80  of  11/12/03  Centennial  Mill  Co.  on  Clarkson 
&  Co.  P.  A.  has  been  returned  to  you  protested,  by  our  Port 
Arthur  branch  on  the  13/26  May,  1904  (as  per  copy  of  the 
letter  enclosed). 

4.  |270.  of  10/12/03  Armour  &  Co.  on  G.  S.  Zozounoff, 
P.  A. 

5.  11,100.  of  31/12/03  Sprague  Roller  Mills  on  Clarkson  & 
Co.  P.  A. 

6.  1269.60  of  31/12/03  M.  J.  Connell  on  the  Officers  Eco- 
nomical Society  P.  A. 

7.  123,468.40  of  2/1/04  Centennial  Mills  Co.  on  Clarkson  & 
Co.  P.  A.  have  been  returned  to  you  protested,  by  our  Port 
Arthur  Branch  on  the  7/20th  June  as  per  copy  of  letter  en- 
closed. 

8.  |1,100.  of  1/12/03  Sprague  Roller  Mills  on  Clarkson  & 
Co.  P.  A.  has  been  paid  and  proceeds  remitted  to  you  by  our 
Port  Arthur  Branch  on  the  19/2ud.  May,  1904. 

9.  14,136.  of  6/10/03  Centennial  Mills  Co.  on  Clarkson  & 
Co.  P.  A. 

10.  116,155.20  of  26/10/03  Centennial  Mill  Co.  on  Clarkson 
«&  Co.  have  been  paid  and  proceeds  remitted  to  you  by  our  Port 
Arthur  Branch  on  the  17/30th  April,  1904. 

11.  1270.  of  25/1/04  Armour  &  Co.  on  G.  S.  Zozounoff, 
Port  Arthur.  From  the  books  of  our  Port  Arthur  Branch  it 
appears  that  the  First  of  Exchange  has  not  been  received  there, 
but  onjy  the  Second  with  the  duplicates  of  Bill  of  Lading,  In- 
voice and  Insurance  Policy  which  documents  we  hand  over  to 
our  San  Francisco  Branch  together  with  the  other  documents, 
mentioned  further,  to  be  returned  to  you  after  payment  of  our 
claim. 

As  to  your  remittance  of 

12.  1283.10  of  3/2/04  Armour  &  Co.  on  Peteritz  Brothers, 
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Port  Arthur,  mentioned  in  your  letter  of  the  21st  April,  1904, 
we  beg  to  say  that  no  trace  of  the  same  can  be  found  in  the 
books  of  our  Port  Arthur  Branch  neither  can  it  be  found 
amongst  the  documents  of  that  Branch. 

The  first  of  Exchange  for  |270. — and  the  latter  remittance 
may  have  been  intercepted  by  the  Japanese  authorities  or  lost 
on  the  way,  but  no  entry  is  to  be  found  on  the  Branch's  books. 

As  you  see  from  the  above,  the  bills  for  which  we  have  sent 
you  cover,  viz :  |36,194.80  &  |270. — ,  by  our  letters  to  you  of  the 
27/9th  November,  16/29th  December,  1904,  and  19/lst  April, 
1905,  have  not  been  met  at  all,  were  duly  protested  and  re- 
turned to  you.  The  return  has  been  effected  in  the  usual  way, 
by  registered  cover,  but  as  the  Japanese  authorities  have  inter- 
cepted all  the  mail  they  found  in  the  Post  Office  at  Port  Arthur 
at  the  time  of  surrender,  it  may  happen  that  you  have  not  re- 
ceived same  yet. 

As  the  case  now  stands,  we  beg  you  to  refund  us : 

1.  136,113.70  plus  12,298.49  plus  6%  Interest  on  these  sums 
from  dates  of  our  remittances  to  the  date  of  your  remittance 
to  us;  this  in  connection  with  the  bill  for  f 3(3,194.80. 

2.  1291.50  plus  6%  interest  as  stated  above;  this  in  con- 
nection with  the  bill  for  |270. — 

3.  Rs.566.26  according  to  Port  Arthur's  letter  of  the  13 
/26th  May,  1904,  plus  6%  interest,  from  that  date  to  the  date 
of  your  remittance  & 

4.  Rs.  410.04  according  to  Port  Arthur's  letter  of  the  7/20 
June,  1904,  plus  interest  from  that  date  to  date  of  your  re- 
mittance. 

— and  request  you  to  kindlj'  remit  the  above  sums  to  our  Branch 
in  San  Francisco  for  account  of  our  Port  Arthur  Branch. 

All  the  duplicate  documents  relating  to  above  transactions 
and  all  those  "Seconds"  which  we  have  had  returned  by  the 
Japanese  authorities  are  being  forwarded  by  us  to  our  San 
Francisco  Branch  with  instructions  to  hand  over  to  you,  on 
receipt  of  the  above  mentioned  sums. 

We  are  sending  to  the  above  Branch  a  copy  of  the  present 
letter  and  remain,  gentlemen. 

Yours  truly, 

R.  C.  B. 
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NATIONAL  BANK  OF  COMMERCE. 

Seattle  Wash.,  July  13tli,  190(5. 
The  Manager, 

Russo-Chiuese  Bank, 

8t.  Petersburg,  Russia. 
Dear  Sirs: — 

I  aia  just  in  receipt  of  your  favor  of  June  27th.  But  am  not 
prepared  to  answer  in  detail  in  regard  to  same. 

We  should  not  be  willing  to  accept  the  statements  or  books 
of  your  Port  Arthur  Branch,  as  evidence  of  anything  having 
been  done,  as  they  were  so  notoriously  lax  in  their  business 
methods  that  it  was  almost  impossible  to  keep  anything  straight 
or  business  like  when  entrusted  to  them. 

I,  however,  note  that  the  draft  of  Clarkson  of  thirty-six 
thousand  odd  was  protested  on  the  26th  of  May.  This  was 
about  three  months  after  it  should  have  been  protested,  or 
accepted.  The  draft  was  never  returned  to  us,  nor  was  its  re- 
ceipt, so  far  as  I  can  now  ascertain  even  acknowledged. 

We  have  the  statement  of  your  Shanghai  Office  that  this 
draft  was  paid.  We  also  have  other  evidence  that  it  was  paid 
several  days  before  its  proper  maturity. 

We  expect  to  do  whatever  is  equitable  in  the  Premises,  but 
the  equities  must  be  clearly  defined  and  proven  before  we  feel 
prepared  to  make  a  refund. 

As  your  office  is  fully  aware,  to  my  certain  knowledge,  of 
the  conditions  existing  there,  I  think  you  will  agree  with  me 
that  my  position  is  well  taken. 

Yours  etc. 

R.  R.  SPENCER. 

21/3,  August,  1906. 
NATIONAL  BANK  OF  COMMERCE. 

Seattle,   Wash.,   August   4th,   1906. 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 
Gentlemen : — 

Enclosed  I  hand  you  copy  of  a  letter  written  to  your  San 
Francisco  Office,  having  particular  reference  to  a  collection 
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they  claim  to  hold  against  this  Bank  sent  them  by  you,  and  more 
particularly  referred  to  in  your  letter  of  June  27th  inst.,  and 
this  letter  is  final  so  far  as  this  Bank  is  concerned. 

We  trust  you  will  be  able  to  get  the  affairs  of  your  Port 
Arthur  Office  sufficiently  straightened  out  to  reasonably  account 
for  the  treatment  of  the  draft  on  the  Economical  Ass'n  of  the 
Military  and  Police,  no  part  of  which  transaction  has  ever  been 
completed  on  the  part  of  your  office,  although  they  had  ample 
time  prior  to  the  investment  of  Port  Arthur  by  land. 

Respectfully,  etc. 

R.  R.  SPENCER. 

Seattle,  Wash.,  August  4th,  1906. 
The  Manager, 

Russo-Chinese  Bank, 
San  Francisco,  Cal. 
Dear  Sir: — 

I  have  your  favor  of  the  17th  ultimo,  also  the  later  one  re- 
ferring to  the  same  subject,  under  date  of  July  30th. 

We  have  been  investigating  the  subject  matter  of  the  first 
letter  and  find  that  your  St.  Petersburg  office  is  claiming  the 
reimbursement  on  two  drafts;  one  for  $36,194.80,  Centennial 
Mill  Company  on  Clarkson  &  Company,  Port  Arthur;  one  for 
|270. — Armour  &  Company  on  Zozounoff,  also  at  Port  Arthur. 

I  have  examined  the  documents  sent  by  you  to  the  Puget 
Sound  National  Bank,  and  find  that  in  the  case  of  the  Clarkson 
draft  you  have  returned  invoice,  bills  of  lading  and  insurance 
policies,  and  claim  to  have  returned  the  drafts  upon  the  26th 
day  of  May,  1904. 

Tliere  are  many  things  that  are  iregular  and  peculiar  to  this 
particular  transaction.  In  the  first  place,  we  have  a  letter  over 
Mr.  Clarkson's  own  signature,  dated  May  10th,  1904,  in  which 
the  following  statement  occurs : 

"In  regard  to  our  drafts  will  say,  that  we  liave  paid  every- 
one of  your  drafts  (Centennial  Mill  Co.)  promptly;  in  fact  the 
last  one  calling  for  some  Roubles  74,000. — flour  ex  Hyades  Avas 
paid  some  six  days  before  it  came  due. 

At  our  request  the  Russo  Chinese  Bank  here  telegraphed 
to  their  Branch  in  Port  Arthur,  asking  for  certain  information 
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on  various  subjects  (private  firms  at  that  time  being  unable 
to  send  telegrams)  and  among  other  things,  the  Port  Arthur 
Branch  notified  the  Bank  lierc  (at  Vladivostok)  that  they  had 
received  the  money  on  our  account  and  had  ai)])lied  it  to 
take  up  your  (Centennial  Mill  Co.'s)  draft  for  the  'Hyades' 
flour." 

We  have  also  investigated  this  matter  through  other  chan- 
nels, and  before  making  a  fornml  demand  on  St.  Petersburg 
for  the  payment  to  us  of  the  sum  in  question,  satisfied  ourselves 
that  your  Port  Arthur  Office  had  received  the  money  for  the 
flour  but  had  possibly  not  applied  it  where  it  belonged. 

There  are  several  things  in  the  transaction  which  strike 
us,  to  say  the  least,  as  extremely  peculiar. 

The  draft  left  here  in  December,  arrived  in  Port  Arthur 
in  January  of  1904,  and  should  have  matured,  in  the  ordinary 
course  of  business  about  the  middle  of  April  of  that  year,  at 
which  time  it  should  have  been  protested  if  not  paid,  and  re- 
turned to  us,  with  all  documents,  as  there  was  no  obstruction 
to  the  mails  by  land  then  existing.  They  do  not  claim,  how- 
ever, to  have  protested  and  returned  the  drafts  until  thirty 
days  later,  which  drafts  never  come  to  hand  (also  a  peculiar 
circumstance),  and  strangest  of  all,  they  failed  to  follow  the 
usual  commercial  usage  of  returning  the  documents  with  the 
protested  draft,  an  omission  that  can  scarcely  be  accounted 
for. 

Among  other  papers  sent  to  the  Puget  Sound  National 
Bank  were  all  the  documents  pertaining  to  a  number  of  drafts 
which  were  paid  and  remitted  for  by  your  Port  Arthur  Office. 

This  shows  the  irregular  method  of  doing  business.  As  I 
explained  to  your  Mr.  Allen  long  ago  and  before  any  claim 
had  been  made  against  us  in  regard  to  these  two  drafts,  the 
irregularities  practiced  at  both  j^our  Port  Ai'thur  and  Vladi- 
vostok Offices  were  such  that  we  would  not  do  any  further 
business  with  them,  except  where  positively  instructed  by 
drawers  of  drafts,  and  then  only  under  their  guarantee  to  as- 
sume all  liability  of  loss. 

Your  Port  Arthur  Office  still  has  in  its  possession  a  draft 
for  1269.60  sent  them  some  time  in  December,  1903,  for  which 
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they  have  uever  accounted  in  anj'  way,  shape  or  form.     This 
should  have  been  protested  and  returned  about  March  1st. 

Under  a  copy  of  a  letter  enclosed  us  purporting  to  have 
been  written  by  them  June  20th,  1904,  they  mention  four  drafts 
which  they  claim  were  protested,  among  them  this  particular 
one,  but  say  they  retain  documents  pending  instructions.  We 
cannot  see  why  they  should  hold  a  thirty  days'  sight  draft  re- 
ceived by  them  in  January  (which  matured  the  fore  part  of 
March)  without  protesting  until  June,  when  all  means  of 
communicating  with  the  outside  world  were  cut  off. 

Under  the  circumstances  we  cannot  see  our  way  clear  to 
paying  the  claims  made  by  your  St.  Petersburg  office,  and  un- 
less they  satisfactorilj'  account  for  the  drafts  and  documents 
in  the  case  last  above  mentioned,  we  shall  certainly  commence 
suit  to  recover  the  amount. 

Very  Respectfully,  etc. 

R.  R.  SPENCER. 

NATIONAL  BANK  OF  COMMERCE 

Seattle,  Wash.  August  20,  190G 
The  Manager, 

Russo-Chinese  Bank, 
St.  Petersburg. 
Dear  Sirs : — 

I  am  in  receipt  of  your  favor  of  August  3rd.,  the  contents 
of  which  have  been  carefully  noted.  I  will  premise  what  I 
am  about  to  write  with  the  statement  that  we  are  disposed  to 
be  perfectly  fair  in  the  premises,  but  our  experience  in  the  past 
with  the  business  methods  of  both  your  Port  Arthur  and 
Vladivostoli  Agencies  have  been  such  that  we  will  take  their 
statements  with  a  very  large  grain  of  allowances  where  it  will 
be  to  their  interests  to  withhold  any  part  or  the  whole  of  any 
transaction. 

We  have  absolute  proof  that  this  flour  was  actually  han- 
dled by  your  own  officials  who  received  the  process  therefor. 

There  are  some  statements  in  your  letter  which  do  not  ap- 
pear on  the  face  of  them  to  be  reasonable  ones.  In  explanation 
of  their  conduct  in  connection  with  the  |36,000. —  draft,  you 
say,  that  the  draft  was  protested  and  returned  by  your  Branch 
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on  May  4tli,  1904,  on  the  same  day  that  the  besieging  Japa- 
nese army  closed  your  communication  by  sea  and  land.  This 
is  the  reason  given  for  the  bills  not  being  returned  to  us  at 
that  time.  On  May  2Gth,  when  the  investment  of  Port  Arthur 
had  become  even  more  stringent,  they  claim  to  have  mailed  the 
protested  drafts.  This  does  not  look  reasonable  to  us.  It  is 
also  commercially  the  custom  to  advise  the  dishonor  of  drafts 
of  that  size,  and  even  much  smaller,  by  cable  or  wire.  This 
means  of  communication  was  still  open  to  them  in  ]May.  I 
wired  you  immediatel}'  on  receipt  of  your  letter  as  follows : 
"disagree  am  investigating  further,"  and  now  confirm.  I  am 
giving  the  matter  the  fullest  investigation  which  from  the  dis- 
tance involved  will  take  some  time. 

I  note  that  you  say  that  you  "can  find  no  fault  with  our 
Port  Arthur  people  iu  the  given  instance."  It  is  possible  that 
you  may  be  satisfied  with  much  less  than  would  satisfy  us  on 
this  side,  or  it  is  possible  that  you  refer  particularly  to  this 
instance  as  to  being  satisfied  with  their  methods. 

The  writer  has  been  authoritatively  advised  that  some 
time  before  the  opening  of  the  war,  your  Port  Arthur  Office 
was  investigated  by  an  oflBcial  of  rather  high  rank,  with  un- 
fortunate findings  on  his  part. 

Mr.  Clark.son  was  not  in  Port  Arthur  at  the  time  this  flour 
was  sold.  That  the  flour  was  disposed  of  is  not  questioned 
and  that  the  proceeds  were  paid  in  and  handled  bj^  your  bank 
has  been  authoritatively  cleared.  If  the  proceeds  have  been 
credited  by  your  Branch  on  debts  other  than  the  bill  then  in 
their  possession  for  collection,  you  certainly  are  not  entitled 
to  recover  it  from  us. 

Very  sincerely  yours, 

R.  R.  SPENCER. 

St.  Petersburg  8/21st.  August  1906 

The  Manager, 

National  Bank  of  Commerce, 
Seattle,  Wash. 
Gentlemen : — 

We  have  just  received  your  telegram  of  8/21st  inst. 
"disagree  investigating  further" 
and  await  with  interest  the  results  of     your     investigations. 
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wliicli  will,  we  are  sure,  prove  the  correctness  of  the     State- 
ments contained  in  our  letter  of  the  3d  inst.,  and  will  induce 
you  to  give  the  matter  an  early  settlement. 
We  remain,  dear  sir, 

Yours  faithfully, 
RUSSO  CHINESE  BANK 

St.  Petersburg  7/20th  September  1906 

The  Manager, 

The  National  Bank  of  Commerce, 
Seattle. 
Dear  Sirs: — 

We  are  in  possession  of  your  favor  of  the  20th  ult.  and  ab- 
stain from  discussing  3'our  unnecessary  and  quite  useless  re- 
marks about  the  business  methods  of  our  Branches  etc.,  etc. 

The  fact  that  we  are  returning  to  jou  the  whole  set  of  ship- 
ping documents,  which  were  attached  to  the  bills  in  question,  is 
for  itself  proof  enough  that  said  bills  have  never  been  paid, 
and  by  what  means  "it  has  been  authoritatively  cleared"  that 
the  proceeds  were  paid  in  and  "handled  by  our  Branch"  re- 
mains your  secret. 

In  order  to  settle  this  matter  one  way  or  the  other,  we 
once  more  refer  you  to  the  conditions  under  which  we  trans- 
ferred you  the  amount  of  the  bills  in  question  (see  our  letters 
of  27/9th.  Nov.  and  16/29th.  December  1904  and  1st  April, 
1905)  and  request  you  to  r'^fund  the  money  i>lus  accrued  in- 
terest to  our  San  Francisco  Branch. 

/,  on  the  12/25th  October,  we  are  not  in  possession  of  a 
cable  of  our  said  Branch  advising  us  your  payment,  we  shall 
be  obliged  to  take  immediately  the  necessary  legal  steps  to  re- 
cover our  monej^ 

Yours  truly, 

R.  C.  B. 

NATIONAL  BANK  OF  COMMERCE 

Seattle,  Wash.  October  8th  1906 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 
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Dear  Sirs: — 

I  have  your  favor  of  Septeuil>er  20tli.  routents  noted  with 
interest.  I  note  that  you  say  that  the  fact  that  "The  whole 
set  of  shipping  documents  which  were  attached  to  the  bills  in 
question  is  for  itself  proof  enough  that  said  bills  have  never 
been  paid."  From  their  method  of  handling  bills  in  Port  Ar- 
thur, it  M'ould  appear  that  this  is  not  a  fact  and  that  they 
returned  to  us  all  of  the  documents  on  one  or  more  bills  which 
were  paid,  and  paid  through  them.  This  of  itself  would  have 
a  tendency  to  disprove  the  conclusions  you  arrive  at. 

As  to  the  legal  actions  you  contemplate  taking,  you  of 
course  are  at  liberty  to  take  such  steps  as  best  subserve  your 
interests. 

We  shall  shortly  be  in  possession  of  all  the  obtainable  facts 
in  the  case  and  will  then  take  such  action  as  equity  seems  to 
warrant. 

Very,  etc. 

K.  R.  SPENCER 

Jan.  24,  '07. 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 
Dear  Sir, — 

Some  time  since  we  received  a  letter  from  you,  stating  that 
unless  a  deposit  was  made  with  your  San  Francisco  Office  of 
a  certain  amount,  that  you  would  commence  suit  against  this 
Bank. 

We  have  since  been  the  means  of  sending  a  man  to  Vladi- 
vostok to  investigate  the  conditions,  and  as  a  result  of  his  find- 
ings, cannot  feel  otherwise  than  that  we  are  still  in  the  right. 

Mr.  Clarkson  insists  that  he  has  never  been  able  to  get  a 
statement  of  his  account  up  to  three  months  ago,  and  that 
the  Bank  has  refused  or  failed  to  give  him  any  satisfaction  to 
his  demands  for  an  accounting. 

We  wish  this  matter  settled,  and  would  request  that  you 
ascertain,  if  you  have  not  already  done  so,  by  direct  informa- 
tion from  Port  Arthur  as  to  what  has  been  done,  and  then 
advise  us  of  your  intention. 
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As  before  advised,  we  stand  ready  to  carry  into  effect  the 
equities  in  tbe  case,  but  so  far  as  we  are  now  able  to  determine, 
they  are  in  our  favor,  and  until  proved  otherwise,  we  would 
not  care  to  alter  present  conditions. 

An  early  answer  will  be  greatly  appreciated  by. 
Yours  very  sincerely, 
M  A  K 
A.  L. 

31/13  February  1907 

The  Manager  National  Bank  of  Commerce 

Seattle,  Wash. 
Dear  Sir: — 

We  are  in  possession  of  your  favor  dated  January  24  inst., 
and  beg  to  advise  you  in  answer  that  the  informations  your 
man  received  in  Vladivostok  are  erroneous;  we  supplied  Mr. 
Clarkson  with  an  extract  of  his  account  from  our  Port  Arthur 
books  as  soon  as  we  got  them  back  from  the  Japanese  i.  e. 
and  of  July,  1906. 

As  is  clearly  shown  by  our  Port  Arthur  books  and  that 
above  mentioned  extract,  the  bill  in  question  has  never  been 
paid  by  Clarkson  &  Co.  and  our  previous  detailed  correspond- 
ence should  have  been  proof  enough  to  you  that  our  Bank  is 
quite  in  its  right. 

The  whole  affair  is  now  in  the  hands  of  our  San  Francisco 
Branch  with  which  please  settle  the  matter  direct. 

We  are.  Dear  Sirs, 

Yours  faithfully, 
BANQUE  RUSSO-CHINOISE. 

THE  NATIONAL  BANK  OF  COMMERCE,  SEATTLE 

March  8th,  1907. 
The  Manager, 

Russo-Chinese  Bank, 

St.  Petersburg,  Russia. 
Dear  Sirs : 

The  writer  will  leave  in  about  ten  days  for  Japan  and 
from  there  intends  going  to  Vladivostok,  where  I  Avill  be  very 
glad   to  meet  jour  representative  in   conjunction   with     Mr. 
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Clarkson  and  try  and  get  at  the  true  inwardness  of  the  trans- 
action about  which  there  seems  to  be  so  much  question. 

Should  you  desire  to  communieat/oyt  with  me  there,  address, 
"c/o  Kunst  &  Albers." 

Very  respectfully, 
R.  R.  SPENCER,  V.  P. 
M  A  K 

COMMERCE  SEATTLE 

coplazinha  acanaceo    Vladivostok 

SINORUSSE. 
12/25  Mars  1907. 

COMMERCE  SEATTLE  12/25/III  07 

coplazinha        Refer  to  your  letter  of  8th. 
acanaceo         telegraph  probable  date  of  arrival  at 
Vladivostok        Vladivostok 

SINORUSSE. 

Thereupon  the  plaintiff  read  in  evidence  the  deposition  of 
David  ]M.  Clarkson,  taken  and  certified  before  the  Honorable 
Lester  Maynard,  LTnited  States  Consul  at  Vladivostok,  Siberia, 
and  certified  by  him  in  his  official  capacity.  The  deposition 
of  DAVID  M.  CLARKSON,  a  witness  on  behalf  of  the  plain- 
tiff, was  as  follows: 

My  name  is  David  M.  Clarkson,  age  forty-eight  years,  resi- 
dence Vladivostok.     Present  occupation,  merchant. 

During  the  years  1903,  1904  and  1905,  I  resided  in  Vladi- 
vostok. Was  engaged  in  the  general  imj^ort,  export,  shipping 
and  mining  business  in  Russia,  China  and  Manchuria,  with 
various  offices,  and  headquarters  in  Vladivostok. 

In  Shanghai  I  had  an  office  doing  business  on  its  own  ac- 
count, but  simply  acting  as  a  purchasing  agent  for  the  Vladi- 
vostok and  Port  Arthur  offices. 

In  Port  Arthur  I  was  doing  a  general  importing  shipping 
and  contracting  business. 

In  Vladivostok  the  same  as  in  Port  Arthur  with  the  addi- 
tion of  mining  and  various  industrial  enterprises. 

The  Shanghai  office  was  opened  two  years  before  the  Russo- 
Japanese  war  and  was  practically  closed  when  the  war  broke 
out.     The  Port  Arthur  Office  was  opened  in  the  fall  of  1898 
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and  continued  unto  the  outbreak  of  the  war  when  it  was  prac- 
tically closed.  The  Vladivostok  office  was  opened  in  the  spring 
of  1898  and  still  continues. 

The  business  in  Shanghai  and  Port  Arthur  was  carried  on 
under  the  name  of  Clarkson  &  Co.,  I  having  a  partner  by  the 
name  of  Julius  F.  Lindquist,  he  having  however,  a  very  small 
and  unimportant  interest,  simply  enough  to  allow  me  to  reg- 
ister the  company  as  a  company  under  the  Russian  law. 

In  Port  Arthur  I  did  a  general  import  and  expoii,  business, 
also  a  shipping  business,  acting  as  agent  for  various  steam- 
ship lines,  agent  of  various  insurance  companies  and  a  steve- 
doring department.  Also  erected  a  steam  brick  factorj^  and 
artesian  well  boring  outfit.  In  connection  with  the  shipping 
and  stevedoring  department  there  we  had  warehouses  in 
which  we  carried  goods  for  other  parties  as  well  as  our  own. 

This  business,  as  already  stated,  was  carried  on  under  the 
name  of  Clarkson  &  Co.  and  in  the  following  way :  When  a 
steamer  was  unloaded  by  ourselves,  boat  notes  were  given  to 
the  steamer,  and  the  goods  held  at  the  warehouse  until  parties 
presented  the  bills  of  lading  when  the  goods  were  turned  over 
to  them  after  all  charges  to  date  had  been  paid.  When  a 
steamer  was  unloaded  by  other  parties  but  the  goods  were  put 
in  our  warehouses,  the  warehouse  foreman  gave  receipts  for 
the  goods  as  delivered  in  the  warehouse  and  were  then  turned 
over  to  the  owners  on  presentation  of  the  bills  of  lading. 

The  business  included  acting  as  agents  for  the  steamers 
plying  to  that  port.  In  the  later  part  of  1903  and  in  the 
early  part  of  1904  I  had  the  agency  of  the  Boston  Steamship 
Co.  and  the  Boston  Towboat  Co.  in  Port  Arthur.  As  far  as 
the  details  of  how  they  were  handled,  I  only  know  of  it  in  a 
general  way,  as  the  management  was  entirely  in  the  hands  of 
my  local  managers. 

During  1903  I  was  so  occupied  with  my  business  in  Vladi- 
vostok that  I  had  no  time  to  spare  to  go  to  Port  Arthur,  ex- 
cept on  very  short  trips  and  these  trips  were  far  between. 
Consequently,  to  a  great  extent,  I  left  everything  there  to  the 
local  managers  and  knew  little  or  nothing  about  the  details. 

I  was  the  head  of  the  firm  and  Mr.  Lindquist  had  a  small 
interest. 
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The  managers  of  the  company  at  Pox't  Artliur  in  1003  were 
Mr.  W.  S.  Davidson  and  Mr,  A.  T.  Short.  The  latter  was  let, 
out  of  the  firm  the  latter  part  of  1903,  and  very  early  in  1904 
Mr.  Davidson  was  discharged.  For  a  short  while  between  the 
discharge  of  ^Ir.  Davidson  and  the  outbreak  of  tiie  war  I  had 
as  manager  Mi*.  S.  J.  Czechowicz.  At  the  outbreak  all  of  my 
staff  was  ordered  out  of  the  town  by  General  Steosell,  the 
Commander  at  Port  Arthur. 

During  1903  and  the  first  days  of  1904  Clarkson  &  Co.  had 
dealings  with  the  Centennial  Mill  Co.  which  consisted  of  buy- 
ing flour  from  the  mill  company.  Shipments  of  flour  were 
purchased. 

I  knew  very  little  about  the  shipment  of  flour  made  by  the 
Centennial  Mill  Co.  on  board  the  steamship  "Hyades"  about 
December  10th.  I  simply  knew  that  the  shipment  had  been 
made,  but  of  the  quantity  I  had  no  exact  knowledge.  Nor  do 
I  know  the  date  of  the  arrival  of  the  "Hyades"  at  Port  Arthur. 

All  shipments  of  flour  from  the  Centennial  Mill  Co.  to 
Clarkson  &  Co.  were  straight  sales,  not  on  consignment,  with 
the  exception  of  one  or  two  small  and  unimportant  shipments. 

I  cannot  state  definitely  what  was  done  with  the  "Hyades" 
flour  on  its  arrival  in  Port  Arthur,  as  all  the  books,  and  docu- 
ments pertaining  to  the  Port  Arthur  office  were  lost  during 
the  siege  of  Port  Arthur  and  as  I  was  not  posted  as  to  the  de- 
tails of  the  running  of  the  office  in  the  latter  part  of  1903  and 
beginning  of  1904.  But  I  suppose  that  any  shipment  that  ar- 
rived before  the  outbreak  of  the  war  was  handled  in  the  same 
way  as  previous  shipments.  To  the  best  of  my  knowledge  and 
belief  the  "Hyades"  shipment  would  have  been  unloaded  same 
as  previous  shipments  that  is,  either  stored  in  our  warehouse 
or  on  the  foreshore.  I  cannot  tell  how  the  unloading  came 
about  as  I  have  no  details. 

I  cannot  state  what  became  of  the  "Hyades"  flour  but  sup- 
pose it  was  added  to  the  other  stock  of  flour  that  we  had  on 
hand  as  we  always  carried  a  very  large  stock. 

I  do  not  know  what  became  of  the  flour  or  whether  the  flour 
was  sold  or  not. 

I  do  not  know  what  the  particular  agreement  was  as  to  the 
time  of  payment  for  the  "Hyades"  flour,  but  the  general  ar- 
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rangement  was  for  a  three  months  draft  attached  to  bills  of 
lading,  delivery  of  documents  against  payment. 

Interrogatory  27.  Where  Clarksou  &  Co.  were  the  con- 
signees of  Centennial  flour,  and  it  was  discharged  by  the  ship 
into  the  "go-down"  or  warehouse  of  Clarksou  &  Co.  at  Port 
Arthur,  and  the  method  of  payment  was  by  draft  of  the  Cen- 
tennial Mill  Co.  upon  Clarkson  &  Co.  at  Port  Arthur,  icill  bill 
of  lading  attached,  payable  at  thirty  sixty  or  ninety  days  after 
acceptances,  was  there  any  custom  or  practice  at  Port  Arthur 
that  the  Bank  or  person  holding  the  draft  after  acceptance 
and  until  the  time  of  payment  had  or  retained  any  control  over 
the  flour  in  the  "go-down"  or  warehouse,  and  if  so,  what  was 
the  custom? 

Answer :  Our  custom  was  that  the  goods  should  be  turned 
over  only  on  presentation  of  the  documents,  but  in  this  con- 
nection will  say  that  goods  were  often  given  out  by  other  ship- 
ping agents  against  a  letter  of  guarantee  of  the  receiver  of 
the  goods,  that  he  should  present  the  bill  of  lading  later  on, 
the  excuse  being  generally  that  the  consignee  had  not  received 
the  documents.  While  this  Avas  often  done  by  other  people  I 
strongly  objected  and  many  times  told  mj'  managers  to  not 
deliver  the  goods  without  the  bill  of  lading.  To  be  sure  that 
there  would  be  no  mistake  I  wrote  them  a  letter  from  Vladi- 
vostok which  I  herewith  submit  in  evidence.  Press  copy-book, 
page  598,  dated  Vladivostok  July  18/31,  1903,  general  number 
12016,  Letter  No.  878.  Messrs.  Clarkson  &  Company,  Port 
Arthur.  Dear  Sirs :  "The  writer  met  one  of  the  smaller  class 
of  merchants  of  Port  Arthur  a  few  days  ago,  and  he  happened 
to  mention  that  he  had  obtained  a  small  shipment  of  goods 
from  you  on  his  personal  letter  of  guarantee,  the  B/L  not 
having  arrived  at  the  same  time  as  the  goods.  We  want  to 
once  more  call  your  attention  to  the  writer's  unwillingness  to 
assume  the  responsibility  that  results  from  giving  up  goods 
without  the  Bs/L,  or  a  guarantee  backed  by  the  Bank.  The 
last  time  Mr.  Clarkson  was  in  Port  Arthur  he  spoke  to  you 
about  this  matter,  and  your  reply  was  that  it  was  not  always 
possible  to  refuse  such  a  request  without  it  causing  unpleas- 
antness and  loss  of  business,  but  will  say  we  would  rather 
lose  business  than  run  such  risks.     Mr.  Davidson     and     Mr. 
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Short  both  mentioned  the  fact  that  as  Kunst  &  Albers  gave 
them  goods  on  the  firm's  letters  of  guarantee  without  the 
Bank's  endorsement,  they  considered  they  must  do  the  same 
when  asked  by  Kunst  &  Albers.  We  would  much  prefer  that 
you  make  it  a  point  to  get  yoirr  guarantees  endorsed  by  the 
Bank,  and  then  you  can  ask  Kunst  &  Albers  to  do  the  same. 
You  cannot  be  too  careful  in  this  matter,  and  in  the  case  of 
our  own  goods  coming  on  steamers  addressed  to  ourselves, 
don't  touch  the  goods  without  some  arrangement  having  been 
made  with  the  Bank  in  regard  to  the  documents.  As  the 
writer  went  into  this  so  fully  in  person,  we  would  not  have 
referred  to  the  matter  again  if  he  had  not  met  the  Port  Arthur 
merchant.  We  will  ask  you  to  follow  our  wishes  in  this  mat- 
ter to  the  letter.  We  are,  l>ear  Sirs,  Yours  faithfully,  (signed) 
Clarkson  &  Co."  I  also  submit  a  certificate  from  the  Ameri- 
can Consul,  marked  Exhibit  "A"  that  this  letter  appears  on 
pages  numbered  598  and  509  in  my  press  copy-book  of  letters 
sent  to  the  Port  Arthur  Oflice. 

Clarkson  &  Co.  always  either  paid  the  drafts  before  tak- 
ing delivery  of  the  flour  as  merchants  or  else  made  arrange- 
ments with  the  bank  by  which  the  bank  would  turn  over  the 
documents  to  us. 

As  to  this  particular  shipment,  I  do  not  know,  Init  suppose 
it  was  handled  as  former  shipments. 

I  do  not  know  anything  about  the  draft  of  the  CenJ:ennial 
Mill  Co.  upon  Clarkson  &  Co.  about  December  11th,  1903,  as 
I  was  not  in  Port  Arthur  and  the  details  were  not  sent  to  me. 

I  do  not  know  whether  such  a  draft  was  presented  or  before 
whom,  or  whether  it  was  accepted  or  not. 

All  my  books,  documents  and  records  belonging  to  Port 
Arthur  were  lost  during  the  siege,  with  the  exception  of  a  few 
unimportant  ones,  which  do  not  in  any  way  refer  to  the  ship- 
ment.   ' 

I  do  not  know  whether  any  part  of  the  proceeds  of  the 
sale  of  "Hyades"  flour  was  devoted  to  the  payment  of  the  said 
draft. 

I  believe  that  a  certain  amount  of  the  whole  stock  was  sold 
a  day  or  two  before  the  war  broke  out.  Any  such  proceeds 
must  have  been  deposited  in  the  Russo-Chinese  Bank,  as  there 
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was  no  other  place  for  the  money  to  be  put.  Whether  it  was 
applied  on  the  draft  or  not,  of  course,  I  cannot  tell.  Having 
no  records  I  do  not  know  whether  the  draft  was  paid  or  not. 
But  from  indirect  information  which  I  received  during  the 
first  month  or  two  after  the  war  broke  out,  I  supposed  at  that 
time  that  the  draft  had  been  paid. 

At  various  times  in  1904  and  1905,  I  stated  to  persons  in- 
terested that  said  draft  had  been  paid  at  maturity,  or  words 
to  that  effect,  based  on  the  information  I  Iiad  received  during 
the  first  two  months  after  the  outbreak  of  the  war. 

Interrogatory  43.  Did  you  intend  to  deceive  any  person 
by  such  statements,  if  you  made  any? 

Answer :  I  certainly  had  no  intention  to  deceive  anybody, 
and  herewith  is  a  copy  of  a  telegram  sent  to  Mr.  Epstein  in 
St.  Petersburg.  Mr.  Epstein  at  that  time  was  the  head  man- 
ager of  the  Vladivostok  branch  of  the  Russo-Chinese  Bank,  and 
had  gone  on  to  St.  Petersburg  to  consult  with  the  board  of 
the  Kusso-Chinese  Bank.  At  the  outbreak  of  the  war,  when 
my  people  were  driven  out  of  Port  Arthur,  no  private  people 
of  firms  were  allowed  to  send  telegrams  to  Port  Arthur,  so  I 
asked  the  managers  of  the  Russo-Chiuese  Bank  in  Vladivostok 
to  send  certain  telegrams  for  me  through  their  office  in  Port 
Arthur.  When  ^Ir.  Czechowicz  was  driven  out  of  Port  Arthur, 
he  was  here  for  a  few  days,  and  I  asked  him  if  there  were  any 
unpaid  drafts  in  Port  Arthur,  and  he  told  me  that  there  were 
none,  all  having  been  paid  up  to  date.  Indirectly  I  heard  that 
some  goods,  among  which  was  a  certain  amount  of  flour,  had 
been  sold  by  my  former  manager,  Mr.  Davidson,  to  ]M.  Gins- 
burg  &  Company.  At  the  time  this  sale  was  made  Mr.  David- 
son was  no  longer  in  my  employ,  having  been  discharged  some 
days  previously.  He,  however,  took  advantage  of  the  confu- 
sion in  Port  Arthur  to  make  this  sale.  Thinking  that  there 
was  a  certain  amount  of  money  that  woTild  be  to  my  credit  in 
the  Port  Arthur  branch  of  the  Russo-Chinese  Bank,  I  asked 
the  managers  to  telegraph  to  their  managers  in  Port  Arthur 
to  remit  any  balance  to  my  credit  to  the  bank  here.  The  re- 
ply from  the  Port  Arthur  bank  was  that  they  were  holding 
money  of  mine  to  pay  certain  drafts  that  wore  about  due.  At 
my  request  the  bank  here  once  more  telegraphed  to  the  Port 
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Arthur  bauk  and  told  tliciii  to  scud  forward  all  drafts  tliat 
they  might  hold  agaiust  Clarksou  &  Company  to  the  Bauk 
here,  and  also  any  money  that  Clarksou  &  Company  had  on 
deposit;  the  idea  being  to  pay  up  these  drafts  in  Vladivostok, 
as  at  that  time  my  office  in  Port  Arthur  was  completely  de- 
serted. After  a  few  days  the  repl^^  came  back  saying  that 
the  money  that  I  had  on  deposit  had  been  used  in  paying  up 
a  draft  from  the  Centennial  Mill  Company.  For  future  evi- 
dence I  wanted  to  get  copies  of  all  these  telegrams  but  I  could 
never  get  them  from  the  bank.  As  ^Mr.  Czi^chowicz  had  told 
me  that  all  drafts  up  to  date  had  been  paid,  and  had  men- 
tioned that  there  was  one  draft  that  was  about  due  from  the 
Centennial  Mill  Company,  and  as  the  Port  Arthur  bank  had 
held  back  money  of  mine  against  the  payment  of  such  draft, 
I  naturally  took  it  for  granted  that  any  draft  from  the  Cen- 
tennial ^lill  Company  had  been  paid  up.  I  tried  to  get  full 
particulars  from  Mr.  Czechowicz,  but  he  was  so  badly  fright- 
ened that  he  had  only  an  indistinct  idea  of  what  really  had 
happened  in  Port  Arthur  and  could  give  me  no  such  details  as 
I  required.  He  was  here  but  a  few  days,  and  then  left  for 
America. 

The  translation  of  the  telegram  referred  to  in  the  liegin- 
ning  of  this  answer  is  as  follows : 

"St.  Petersburg,  Sergei-efskaia  38,  Stephan  Lwovitch  Ep- 
stein. I  confirm  that  telegram  of  Vladivostok  Branch  to 
Shanghai  Branch  was  sent  at  my  request,  but  still  think  that 
Port  Arthur  branch  kept  back  money  to  pay  the  draft  let  St. 
Petersburg  send  Port  Arthur  account  so  that  I  can  make  out 
how  the  business  actually  stands  Clarkson,  October  27th, 
1906." 

I  am  unable,  up  to  the  present  time,  to  say  whether  I  was 
mistaken  in  my  statement  that  the  draft  had  been  paid,  or  not. 

Interrogatory  47.  State  if  you  knew  what  were  the  politi- 
cal conditions  at  and  in  the  neighborhood  of  Port  Arthur  dur- 
ing the  year  1904,  both  on  the  land  and  on  the  sea. 

Answer :  During  the  ^^ear  1904  war  was  going  on  be- 
tween Russia  and  Japan,  and  the  Japanese  fleet  in  front  of 
Port  Arthur  kept  the  Riissian  fleet  hemmed  in  the  harbour, 
and  on  land  the  Japanese  army  had  Port  Arthur  shut  in  and 
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besieged,  as  a  result  of  which  no  communication  could  be  had 
with  Port  Arthur  whatever  for  private  parties.  All  Ameri- 
cans and  Englishmen  were  driven  out  of  Port  Arthur  at  the 
beginning  of  hostilities,  and  the  only  communication  with  the 
outside  world  was  by  occasional  dispatches  that  the  Russian 
Government  managed  to  get  through  the  lines  with  torpedo 
boats.  This  means  of  communication  of  course  was  of  abso- 
lutely no  benefit  to  merchants,  and  as  a  result  I  know  practi- 
cally nothing  of  what  was  going  on. 

The  war  put  a  full  stop  to  all  outside  communication  with 
the  world  either  telegraphic  or  by  post  with  the  exception  of 
an  occasional  Russian  torpedo  boat  that  managed  to  run  the 
blockade  and  deliver  despatches  to  Chefoo.  All  mail  commu- 
nication was  cut  off  between  Port  Arthur  and  the  outside  world 
after  the  taking  of  Dalny  by  the  Japanese  and  stayed  cut  off 
until  the  end  of  the  war. 

Port  Arthur  was  besieged  by  the  Japanese  and  captiired 
by  them  in  the  latter  part  of  the  year  1904  and  the  beginning 
of  1905. 

To  the  best  of  my  knowledge  and  belief  Clarkson  &  Co. 
owed  nothing  to  the  Russo-Chinose  Bank  at  Port  Arthur  dur- 
ing the  months  of  April  and  May,  1904. 

Mr.  Ofsiankin  was  the  manager  of  the  Port  Arthur  Branch 
of  the  Russo-Chinese  Bank  in  April  and  May,  1904. 

To  the  best  of  my  knowledge,  Clarkson  &  Co.  did  not  give 
any  instructions  written  or  oral  to  the  Russo-Chinese  Bank 
at  Port  Arthur  or  to  its  managers  or  either  of  them,  to  pay 
any  sum  on  account  of  the  Centennial  Mill  Company's  draft 
on  Clarkson  &  Co.  for  |36,194.80  for  the  "Hyades"  flour. 

CROSS-EXAMINATION. 

At  this  time  the  firm  of  Clarkson  &  Co.  is  indebted  to  the 
Russo-Chinese  Bank  for  the  sum  of  231,000  roubles. 

The  company  never  owed  the  Shanghai  Branch  of  the 
Russo-Chinese  Bank  any  money  whatever. 

The  amount  that  was  owing  to  the  Port  Arthur  Branch 
was  a  matter  of  dispute  after  the  war.  Clarkson  &  Co.  claimed 
that  they  owed  nothing  and  that  the  total  debt  of  Clarkson 
&  Co.  was  owed  by  them  to  the  Vladivostok  Branch.       The 
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amount  that  was  owing  was  a  matter  of  dispute  for  almost 
two  years,  commencing  iu  October,  1900.  Clarkson  &  Co. 
claimed  the  bank  owed  them  over  a  half  million  roubles  and 
the  bank  claimed  that  Clarkson  &  Co.  owed  them  over  !)00,000 
I'oubles.  It  was  tiually  settled  in  May,  li)08,  by  a  compromise 
by  Clarkson  &  Co.  acknowledging  a  debt  of  231,000  roubles. 

I  know  the  firm  of  Ginsburg  &  Co.  of  Port  Arthur  and 
vicinity. 

Early  in  the  year  of  1904  Ginsburg  &  Co.  obtained  posses- 
sion of  a  certain  amount  of  flour  from  Clarkson  &  Co.  at  Port 
Arthur,  but  whether  it  was  the  "Hyades"  flour  or  not  I  do 
not  know.  They  bought  the  flour  from  Mr.  Davidson  after 
his  dismissal  by  me.  They  purchased  it  from  Mr.  Davidson 
as  the  sui>i>osed  representative  of  Clarkson  &  Co.  It  was  not 
Clarkson  &  Co.  who  made  the  sale. 

Cross-interrogatory  No.  22.  Was  the  sale  made  to  Gins- 
burg &  Company  by  W.  S.  Davidson,  acting  for  Clarkson  & 
Company?  If  so,  state  what  was  the  purchase  price  of  the 
flour?  Did  it  not  amount  to  the  sum  of  about  67,000  roubles, 
and  did  not  you  complain  to  the  Russo-Chinese  Bank  at  Port 
Ai'thur  that  Davidson  had  agreed  to  sell  the  flour  to  Gins- 
burg &  Company  for  less  than  it  was  worth  by  at  least  one 
rouble  per  sack? 

AnsAver :  The  sale  was  made  by  W.  S.  Davidson,  but  after 
his  dismissal  from  Clarkson  &  Company. 

W.  S.  Davidson  was  not  acting  for  Clarkson  &  Company 
when  he  sold  the  flour  to  Ginsburg  &  Company.  The  flour  was 
sold  at  two  different  prices,  one  bill  was  made  out  at  Rbls. 
2.00  a  sack,  and  one  bill  was  made  out  at  Rbls.  2.40  a  sack. 
The  exact  amount  of  flour  sold  by  W.  S.  Davidson  to  Ginsburg 
&  Comjiany  I  do  not  know,  nor  do  I  know  the  amount  that  it 
brought. 

On ,  account  of  the  inability  of  Vladivostok  merchants  to 
send  and  receive  telegrams  from  Port  Arthur,  I  only  heard 
of  certain  transactions  some  little  time  after  they  had  hap- 
pened. This  information  being  derived  through  the  aid  given 
me  by  the  Russo-Chinese  Bank  in  Vladivostok,  who  were  al- 
lowed to  send  telegrams  to  and  from  Port  Arthur  strictlj^  on 
the  bank's  business.     The  first  I  heard  was  that  the  flour  had 
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been  sold  at  Two  I'oiibles  a  sack.  I  firmly  believe  at  that  time, 
that  as  war  had  broken  out,  the  flour  that  was  in  Port  Arthur 
at  the  time  was  worth  fully  Rbls.  3.00  a  sack,  consequently  I 
considered  that  any  sale  made  at  Rbls.  2.  was  at  least  One 
rouble  below  the  nmrket  value.  To  the  best  of  my  knowledge 
and  belief  the  selling  price  before  hostilities  commenced  was 
from  Kbls.  2.50  to  Kbls.  2.00  a  sack.  It  was  only  sometime 
afterwards  that  I  heard  that  W.  S.  Davidson  had  made  out 
the  two  sets  of  bills  to  Ginsburg  &  Company,  and  that  the  dif- 
ference between  Rbls.  2.00  and  Rbls.  2.40  a  sack  had  been 
turned  over  to  him  by  Ginslnirg  &  Company.  He  received 
some  cash  and  the  balance  by  a  draft  on  Shanghai.  I  heard 
of  this  draft  on  Shanghai,  and  the  Russo-Chinese  Bank  of 
Vladivostok  instructed  the  bank  in  Port  Arthur  to  wire  to 
Shanghai  and  stop  the  imyment  of  it.  This  they  succeeded 
in  doing,  and  Ginsburg  &  Company  paid  the  anumnt  of  the 
draft  into  the  Russo-Chinese  Bank  at  Port  Arthur. 

Cross-interrogatory  No.  23.  Did  not  the  Russo-Chinese 
Bank,  acting  under  your  instructions,  refuse  to  permit  Gins- 
burg &  Company  to  take  the  flour  at  the  price  agreed  upon  be- 
tween Ginsburg  and  Davidson,  and  did  not  Ginsburg  agree 
with  the  bank  to  pay  an  additional  sum  for  the  flour  in  order 
to  get  it? 

Answer :  Acting  under  instructions  from  me,  the  bank  in 
Port  Arthur  refused  to  let  Ginsburg  &  Company  have  the 
flour  at  Rbls.  2.00,  whereupon  Ginsburg  &  Company  agreed 
to  pay  Rbls.  2.40. 

We  gave  no  instructions  regarding  the  sale  of  flour  to 
Ginsburg  &  Company  direct  to  the  Russo-Chinese  Bank  in 
Port  Arthur  because  we  could  not  communicate  with  them. 
All  instructions  were  given  to  the  bank  at  Vladivostok  with 
a  request  to  forward.  Almost  all  these  requests  on  our  part 
were  verbal. 

Deposition  of  Anatoly  Vladimirovich  Vinberg,  for  Plaintiff. 

Thereupon  the  plaintiff  read  in  evidence  the  deposition  of 
Anatoly  Vladimirovich  Vinberg,  taken  and  tert'afied  before 
the  Honorable  James  W.  Ragsdale,  United  States  Consul  at 
St.  Petersburg,  Russia,  and  certified  by  him  in  his  olficial  ca- 
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pacity.  The  deposition  of  ANATOLY  VLADIMIROVICH 
VlNliEIvG,  a  wituess  on  behalf  of  the  [)lalntitf,  wa.s  as  follows: 

^ly  name  is  Auatoly  Vladiniirovi*!)  Vinl)ei<>.  I  am  s\vox"n 
attorney  at  law,  of  the  St.  I'etersburg  District  Court,  resid- 
ing at  St.  Petersburg.  Am  37  years  old.  I  have  been  prac- 
ticing as  attorney  at  law  for  eleven  years,  during  which  I 
have  carried  on  legal  civil  suits  in  the  cimrts  of  the  Empire. 

In  1904  there  was  in  force  the  "statute  on  bills  of  ex- 
change" sanctioned  by  his  Imperial  Majesty  on  Maj^  27,  1902, 
published  in  No.  G2  of  the  laws  and  orders  of  the  Government 
(Sec.  ()22).  The  statute  on  bills  of  exchange,  after  having 
been  examined  by  the  State  Council  and  sanctioned  by  His 
Imperial  Majesty,  was  put  in  force  throughout  the  country 
since  January  1st,  1903. 

The  statute  on  bills  of  exchange  was  in  force  throughout 
the  Quantoon  Region  and  particularly  in  Port  x\rthur. 

I  append  hereto  an  official  copy  on  the  statute  of  bills  of 
exchange  in  the  Russian  language.  Owing  to  the  lack  of  suf- 
ficient knowledge  of  the  English  language,  I  am  unable  to 
present  a  translation  of  the  same  which  w^ould  be  exact  for  the 
American  Court  to  pronounce  a  judgment  in  virtue  thereof. 

Testimony  of  S.  T.  Steparnov,  for  Plaintiff. 

S.  T.  STEPARNOV  was  called  and  sworn  as  a  witness  on 
behalf  of  the  plaintiff  as  a  translator  and  testified  as  follows : 

I  am  familiar  with  the  Russian  and  English  language. 

Turning  to  subdivision  41  of  the  pamphlet  attached  to  the 
deposition  of  A.  V.  Viuberg  entitled  "A  copy  of  the  Laws  of 
the  Russian  Empire,  Volume  11,  Part  second,  Statitte  on  Bills 
of  Exchange  for  Commercial  purposes"  and  read  and  trans- 
lated paragraph  41,  subdivision  41,  as  follows : 

"A  bill  of  exchange  due  at  a  certain  date,  or  at  such  a  time 
from  the  date  of  it,  or  at  such  a  time  from  presentation  is  to 
be  presented  for  iDaj^ment  at  the  due  date  or  at  one  of  the  fol- 
lowing two  days  if  not  holiday  or  Sundays." 

DEPOSITION  OP  CHARLES  RICHTER,  ON  BEHALF  OF 
PLAINTIFF. 

Thereupon  the  plaintiff  read  in  evidence  the  deposition  of 
Charles  Richter,  taken  and  certified  before  the  Honorable  Lester 
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Maynard,  United  States  Consul  at  Vladivostok,  Siberia,  and 
certified  hj  him  in  his  official  capacity.  The  deposition  of 
CHARLES  RICHTER,  a  witness  on  behalf  of  the  plaintiff, 
was  as  follows : 

My  name  is  Charles  Richter,  I  am  thirty-five  years  of  age, 
reside  at  present  in  Harbin.  I  am  director  of  the  Russo- 
Chinese  Bank  at  Harbin. 

From  January  1st,  1904,  until  the  end  of  1904,  I  resided  at 
Port  Arthur.  From  January  1st  until  April  14th,  subman- 
ager  of  Kunst  &  Albers,  Port  Arthur;  from  April  14  to  Au- 
gust 2d,  Manager  of  Kondakoff  &  Souvorolf.  And  from  Au- 
gust 2d  was  attorney  of  the  Russo-Chinese  Bank  at  Port  Arthur. 

I  was  one  of  the  three  managers.  I  had  to  keep  one  of  the 
books,  the  register  of  accepted  checks  issued  by  the  bank.  I 
had  to  look  over  the  books  on  several  occasions  and  also  to 
make  entries.  The  bank  kept  books  in  order  and  entries  were 
made  in  the  daily  journal  involving  the  collection  of  drafts  and 
all  moneys  collected  for  third  parties  were  entered  in  the 
cash-book. 

At  the  capture  of  Port  Arthur  the  books,  papers  and  effects 
of  the  Russo-Chinese  Bank  were  all  arrested  by  the  Japanese 
and  were  retained  by  them  until  about  April,  1906.  While 
the  books,  papers  and  effects  w^ere  in  the  possession  of  the 
Japanese  military  forces,  the  bank  had  no  access  to  them. 
They  are  now  at  the  head  office  of  the  bank. 

There  was  a  law  in  Port  Arthur  in  1904  to  allow  two  days 
of  grace  on  bills  of  exchange. 

Interrogatory  33.  State  any  other  matter  or  thing  within 
your  knowledge  material  to  the  action  of  the  plaintiff  herein 
against  the  defendant  herein,  as  fully  as  though  you  had  been 
particularly  interrogated  hereon. 

Answer:  As  far  as  I  know  Clarkson  is  stating  to  have 
paid  the  draft  for  ^(slOl.SO,  but  I  know  for  a  fact  that  such 
draft  has  not  been  paid  by  Clarkson ;  that  it  was  protested, 
and  the  bill  and  protest  sent  to  the  National  Bank  of  Com- 
merce of  Seattle,  but  has  gone  astray  in  consequence  of  the  war. 
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CROSS-EXAMINATION 

I  am  still  employed  by  the  Russo-Ciiincse  liank. 

The  books  of  the  late  Port  Ai'thur  bank  are  now  at  the 
oflBce  of  the  bank  at  St.  Petersburg.  They  are  not  at  Vladi- 
vostok at  present.  T  have  no  access  to  them,  and  they  are  not 
under  my  control. 

The  correspondence  between  Clarkson  &  Co.  or  Clarkson 
and  the  Port  Arthur  branch  is  now  in  the  head  office  of  the 
bank  at  St.  Petersburg.  It  is  not  in  my  possession  or  under 
my  control.     I  have  some  uncertified  extracts  of  it. 

During  1903  and  part  of  1904  managers  were:  A  W. 
Ovsiankin,  now  manager  of  the  Vladivostok  branch  of  the 
Russo-Chinese  Bank,  and  A.  E.  Dmitrieff-Mamouofl',  who  left 
the  services  of  the  bank  in  1905  and  whose  present  residence 
is  unknown  to  me,  and  officers  wei'e  Mr.  Alexander  Friedberg, 
now  in  St.  Petersburg  at  the  head  office  of  the  bank,  and  Mr. 
S.  A.  Pavloff,  now  at  the  bank's  services  in  Vladivostok. 
Messrs.  Ovsiankin,  Friedberg  and  Pavloff  left  Port  Arthur  on 
the  20th  Juh' — 2d  August,  1904,  during  the  siege.  Mr.  :Mam- 
onoff  remained  in  Port  Arthur  and  I  was  transfeiTed  on  the 
said  date  from  Suvoroff  &  Kondakoff's  office  to  the  bank  as 
submanager.  From  1st  of  December,  1903,  until  20th  July/2d 
August,  1904,  the  officers  in  charge  were  Messrs.  Ovsiankin, 
Friedberg  and  Pavloff  and  partly  Mr.  Dmitrieff-Mamouoff, 
whose  arrival  was  unexpected  a  few  days  prior  to  Port  Arthur 
being  cut  off  by  the  Japanese;  it  was  his  intention  to  return 
to  Moukden,  where  he  was  in  charge  of  the  Russo-Chinese 
Bank,  but  that  was  impossible.  From  the  20th  July/2d  Au- 
gust, to  the  closing  of  the  Port  Arthur  branch  the  business  was 
carried  on  by  Mr.  Mamonofif  and  myself. 

I  was  not  familiar  with  the  go-downs  of  Clarkson  &  Co.  at 
Port  Arthur.  I  was  there  once  or  twice,  it  must  have  been 
in  the  beginning  of  1904  prior  to  my  entering  the  bank's  ser- 
vice. When  visiting  the  go-downs  I  saw  a  lot  of  flour,  but  I 
could  not  state  the  quantities. 

Hostilities  between  Russia  and  Japan  commenced  on  the 
26th  January/8th  February,  1904,  and  Port  Arthur  was  cap- 
tured on  the  20th  of  December,  1904/2d  January,  1905. 
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MR.  GREGORY:  These  are  all  tlie  depositions  that  we 
have.  May  it  please  the  court,  it  may  be  stipulated  between 
the  parties  that  the  steamship  "Hyades''  arrived  at  Port  Ar- 
thur on  January  16,  1904,  and  that  she  left  Port  Arthur  for 
her  homeward  voyage  on  January  22nd,  1904. 

It  may  be  also  stipulated  that  the  log  book  of  the  steamship 
"Pleiades"  will  show  that  she  arrived  at  Port  Arthur  on  Feb- 
ruary 7,  1904,  and  that  she  left  Port  Arthur  for  her  homeward 
voyage  on  February  13,  1904. 

R.  R.  Spencer,  a  witness  produced  by  the  plaintiff  to  main- 
tain the  issues  on  its  behalf,  being  sworn,  testified  as  follows: 

In  the  years  1903-4-5  and  6  I  was  cashier  and  vice-president 
of  the  defendant  bank,  National  Bank  of  Commerce,  of  Seattle, 
and  as  such  had  charge  of  the  correspondence  with  the  Russo- 
Chinese  Bank  of  Port  Arthur.  I  recall  the  fact  that  a  draft  of 
the  Centennial  Mill  Company  for  Thirty-six  thousand  odd  dol- 
lars, dated  December  11,  1903,  drawn  on  Clarkson  &  Co.,  was 
brought  to  the  bank.  Previous  to  that  time  the  bank  had  had 
a  number  of  transactions  between  the  Central  Mill  Company 
and  Clarkson  &  Co.  These  transactions  dated  back  to  1906 
or  8.  In  the  meantime  we  had  dealt  with  the  Russo-Chinese 
Bank.  I  recognize  the  letter  dated  January  9/22,  1904,  plain- 
tiff's trial  Number  one.  It  was  received  by  us  about  Feb- 
ruary 25,  1904.  That  letter  was  in  the  usual  form  in  which 
we  had  been  accustomed  to  receive  acknowledgment  of  drafts 
by  the  Russo-Chinese  Bank.  The  paper  referred  to  was  re- 
ceived in  evidence  as  plaintiff's  Exhibit  "A,''  and  read  (Post 
p.  149). 

PLAINTIFF'S  TRIAL  1. 

CASE  NO.  1517 

Plaintiff's  Exhibit  A 

UNITED  STATES  DISTRICT  COURT. 

Western  Dist.  of  Washington. 

vs. 
The  National  Bank  of  Commerce 

FILED -19 

FILED 
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U.  S.  DISTRICT  COURT 

Western  District  of  Washiugtou 

Feb.  27,  1912 

A.  W.  ENGLE,  Cleric 

By Deputy 

1833 
RUSSO-CHINESE  BANK 
Codes  used: — 

ABC  4th  ed.  Port  Arthur,  9/22  January  1904. 

ABC  5th  ed. 
Al  1898 
Lieder's  1898 

Western  Union  1901  Seattle,  W^ash. 

Telegraphic  Address : 

"SINORUSSE" 
Dear  Sirs, 

We  beg  to  acknowledge  receipt  of  your  fav — ll/XII-03 — 
as  well  as  of  advised  bill  &  documents  for 

(2)  G  $37294.80 on P'Arthur 

..on - 

on 

sent  us  for  collection  Feb  25,  1904 

PLEASE  NOTE:— 

1.  That,  unless  otherwise  instructed,  bills  of  any  description 
sent  us  for  procuring  acceptance  &/or  for  collection  will 
be  protested  both  for  non-acceptance  or  non-payment  and 
immediately  returned  to  the  sender. 

2.  W^hen  sending  us  for  collection  DOCUMENTARY  BILLS 
or  ONLY  DOCUMENTS,  clearly  state  in  your  letter  ac- 
companying same  whether  in  case  of  dishonor : — 

(a)  both  bill  and  documents  are  to  be  promptly  returned 
with  the  relative  deed  of  protest,  or 

(b)  if  the  bills  is  to  be  returned  &  the  relative  documents 
are  to  be  kept  here  at  your  disposal  or 

(c)  if  the  goods  are  to  be  stored  by  us  and  fire  insurance 
is  to  be  covered  pending  receipt  of  your  instructions. 

3.  Our  Bank  does  not  guarantee  that  the  goods  be  stored  in 
due  time  when  there  is  no  storage  accommodation  obtain- 


124  RUSSO-CHIXESE    BANK    VS. 

able,  and  takes  no  responsibilit}-  whatever  if  same  are  not 
landed  in  perfect  condition,  nor  if  the  goods  are  deteriorat- 
ing or  becoming  of  lower  value  in  consequence  of  price  fluc- 
tuations while  under  our  Bank's  control. 
Yours  faithfully 

RUSSO  CHINESE  BANK 
(Port  Arthur  Branch) 

W.  S.  DAVIDSON. 

In  connection  with  the  shipment  by  the  "Hyades"  our  in- 
structions were  the  usual  printed  ones  for  collection  and  re- 
turn in  New  York  funds,  and  that  the  documents  were  to  be 
delivered  only  on  payment.  Those  were  the  only  instructions 
so  far  as  I  recollect.  We  did  not  give  any  instructions  to  insure 
or  store  this  flour  so  far  as  I  know.  After  some  time  we  became 
involved  in  quite  a  correspondence  with  the  Russo-Chinese 
Bank  concerning  respective  rights  of  the  two  banks.  In  our 
letters  we  stated  to  them  that  we  had  knowledge  of  the  fact 
that  the  draft  was  paid  at  the  Port  Arthur  Bank  and  urged 
them  to  pay  the  money.  The  statement  in  our  letter  of  July 
13,  1906,  that  the  receipt  of  the  draft  was  never  acknowledged 
I  now  find  was  a  mistake.  It  probably  was  not  called  to  my 
attention.  We  have  searched  the  records  of  the  bank  and 
cannot  find  that  the  draft  had  been  returned  to  us.  If  it  had 
been  returned  it  would  have  been  immediately  placed  on  my 
desk  for  my  jjersonal  attention.  I  am  certain  that  the  draft 
never  reached  Seattle.  Our  bank  paid  the  Centennial  Mill 
Company  the  face  of  the  draft  without  discount.  The  Mill 
Company  subsequently  paid  the  money  back  to  us  November 
2,  1904.  That  was  before  the  Russo-Chinese  Bank  had  paid 
us.  We  had  a  guaranty  from  the  Centennial  Mill  Company 
to  protect  us  against  that  draft.  Independent  of  the  draft  I 
had  a  verbal  understanding  Avith  the  president  of  the  Centen- 
nial Mill  Company  that  if  we  continued  to  send  drafts  to  the 
Riisso-Chinese  Bank  that  it  must  be  done  at  their  request,  and 
that  they  must  stand  for  all  liabilities,  all  risks,  that  were 
incurred  by  so  doing.  This  was  from  Mr.  Thomsen,  president 
of  the  Mill  Company,  and  was  made  before  the  shipment  on 
the  "Hyades,"  with  the  understanding  that  they  were  to  take 
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every  risk  and  responsibilit}^  so  far  as  the  handling  of  the 
drafts  were  concerned.  On  receipt  of  money  from  the  Russo- 
Chiuese  IJauk  we  paid  it  over  at  once  to  the  Mill  Company. 
The  payment  by  the  Russo-Chineso  Hank  included  the  face  of 
the  draft  and  interest  on  same  from  the  time  the  flour  left 
Seattle.  We  never  paid  the  Russo-Chinese  Bank  anything  in 
connectiou  with  its  services  for  this  transaction.  The  Cen- 
tennial Mill  Company  has  received  its  money  for  the  flour 
and  our  bank  has  received  the  money  paid  for  the  draft. 

And  upon  Cross-Examination,  he  said : 

The  general  guaranty  of  the  Centennial  Mill  Company  Avas 
not  in  writing.  The  president  of  the  company  stated  to  me 
verbally  that  if  judgment  should  be  rendered  against  us  in  this 
case  his  company  would  pay  it.  The  Centennial  ^lill  Com- 
pany re-paid  us,  principal  and  interest,  November  2,  1904. 
After  that  time  in  further  negotiations  with  the  Russo-Chinese 
Bank,  we  were  representing  the  Centennial  Mill  Company. 
We  never  received  the  letter  of  May  2(5,  1904,  alleged  to  have 
contained  the  draft. 

"Q  Now,  Mr.  Spencer,  counsel  has  directed  your  attention 
to  the  letter  of  January  9/22,  1904,  addressed  by  the  Russo- 
Chinese  Bank  to  the  National  Bank  of  Commerce,  in  which 
there  are  certain  printed  sections  beneath  the  letter  or  in  the 
letter,  in  which  it  is  stated  that  "Unless  otherwise  instructed, 
bills  of  any  description  sent  to  us  for  procuring  acceptance  or 
for  collection  will  be  protested  both  for  non-acceptance  or  non- 
payment and  immediately  returned  to  the  sender."  Regard- 
less of  that  provision  which  I  have  just  read  to  you,  I  will 
ask  you  what  the  custom  is  among  bankers,  and  what  is  the 
commercial  usage  among  bankers,  with  regard  to  the  return  of 
the  documents  when  drafts  are  protested,  or  otherwise? 

MR.  GREGORY:  We  object  to  that  question  upon  the 
ground  that  there  is  no  room  here  or  no  occasion  for  the  in- 
troduction of  any  usage  or  custom.  The  transaction  in  this 
case  was  a  definite  contract,  formed  by  the  letters  which  said 
that  the  documents  should  be  delivered  as  against  the  pay- 
ment. There  is  no  doubt  or  ambiguity  concerning  the  matter, 
and,  therefore,  custom  or  usage  is  not  admissible.  I  invoke 
the  rule  that  you  never  can  support  a  contract  by  custom  or 
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usage  unless  the  contract  is  ambiguous  or  needs  to  be  supple- 
mented by  additional  testimony. 

(Argument.) 

THE  COURT  :     Overrule  the  objection. 

MR.  GREGORY  :     Note  an  exception. 

THE  COURT :     Exception  allowed." 

A  They  are  SlyDposed  to  protest  the  draft  for  non-accept- 
ance and  non-payment  and  it  is  customary  where  large  amounts 
are  involved,  to  cable  the  fact  that  the  draft  has  been  protested 
for  non-acceptance  or  non-payment.  No  cablegram  was  sent 
to  us  regarding  that  matter  from  Port  Arthur. 

Q  I  want  to  call  your  attention  to  the  second  subdivision 
of  the  printed  matter  contained  on  the  letter  to  which  I  have 
just  referred,  which  reads  as  follows:  "When  sending  us  for 
collection  documentary  bills  or  only  documents,  clearly  state 
in  your  letter  accompanying  same  whether  in  case  of  dishonor : — 
(a)  both  bill  and  documents  are  to  be  promptly  returned  with 
the  relative  deed  a  protest,  or  (b)  if  the  bill  is  to  be  returned 
and  the  relative  documents  are  to  be  kept  here  at  your  disposal 
or  (c)  if  the  goods  are  to  be  stored  by  us  and  fire  insurance 
is  to  be  covered  pending  receipt  of  your  instructions. 

I  will  ask  you,  Mr.  Spencer,  to  state  what  the  commercial 
usage  among  bankers,  is,  between  the  forwarding  bank  and 
the  collecting  bank,  as  to  the  duty  or  custom  of  the  collecting 
bank  to  return  the  documents  upon  the  dishonor  of  the  draft, 
either  for  non-payment  or  for  non-acceptance,  and  the  docu- 
ments accompanying  them. 

MR.  GREGORY :  We  object  to  this  question  also  upon  the 
ground  that  this  is  not  a  i^roper  subject  for  custom,  and  upon 
the  further  ground  that  the  contract  specifically  and  directly 
provides  as  to  what  is  to  be  done. 

THE  COURT :  I  take  it  that  you  mean  by  "custom"  the 
course  of  business. 

MR.  McCORD  :     That  is  all. 

THE  COURT :  And  I  think  it  is  proper  to  explain  to  the 
jury  the  course  of  business  as  bankers  understand  it. 

MR.  McCORD:     That  is  exactly  what  I  am  trying  to  do. 

THE  COURT  :     Overrule  the  objection. 

MR.  GREGORY:     Note  an  exception. 
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A  Tlioj-  will  hold  all  (lociuiKMits  until  they  receive  an  an- 
swer. It  Is  ordiuaril}'  customary  for  them  to  hold  the  draft 
and  documents  until  they  can  receive  advice,  especially  the 
bills  of  lading,  in  order  that  they  may  be  able  to  take  action 
in  regard  to  the  goods.  I  am  speaking  now  in  any  event  that 
they  cable  us  Ave  would  give  them  specific  instructions  as  to 
what  to  do.  The  reason  those  instructions  are  not  included 
in  our  letter  is  from  the  fact  that  we  never  know  what  con- 
tingency may  arise,  consequently  we  leave  it  to  their  judgment 
to  take  such  steps  in  the  event  of  any  contingency  as  they 
would  take  to  protect  their  own  property,  by  advising  us. 

MR.  GREGORY :  We  ask  that  that  portion  of  the  answer 
commencing  with  "the  reason"  to  the  end  go  out  as  not  re- 
sponsive to  the  question  and  as  incompetent,  irrelevant  and 
immaterial. 

THE  COURT :     The  motion  to  strike  is  denied. 

MR.  GREGORY:     Exception. 

THE  COURT :     Exception  allowed. 

Q  (Mr.  McCord)  In  the  absence  of  instructions,  what  is 
the  commercial  usage  in  regard  to  the  return  of  the  documents? 
Suppose  there  is  no  telegraphic  communication,  they  don't 
advise  of  the  fact  of  the  dishonor,  the  forwarding  bank  knows 
nothing  about  it,  what  is  the  duty  of  the  bank  upon  the  dis- 
honor of  the  paper,  and  what  is  the  custom  in  regard  to  the 
return  of  the  draft  and  the  documents? 

MR.  GREGORY:  We  note  the  same  objection,  Y^our 
Honor,  as  heretofore  made. 

THE  COURT  :     Objection  overruled. 

MR.  GREGORY :     Exception. 

THE  COURT:     Exception  allowed. 

Q     (Mr.  McCord)     What  is  it? 

A  The  custom  would  be  to  return  the  draft — protest  and 
returh  the  draft,  either  for  non-acceptance  or  payment,  as 
the  case  might  be. 

Q     What  would  become  of  the  documents? 

A  The  documents  would  be  held  and  probably  used  in 
the  matter  of  storing  the  goods.  They  would  be  compelled, — 
should  they  store  the  goods  and  take  such  steps  as  might  be 
necessary  to  protect  our  interest,  the  documents  might  have 
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to  be  delivered  to  the  steamship  company  or  used  in  the  storage 
of  the  goods.  The  draft  would  be  protested  and  returned  and 
should  be  protested  and  returned  promptly. 

Q  What  is  the  custom,  in  case  of  the  dishonor  of  a  draft 
or  non-payment,  of  the  collecting  bank,  in  the  absence  of  in- 
structions, in  regard  to  storing  and  protecting  the  goods? 

MR.  GREGORY  :  We  object  to  that  as  incompetent,  irrele- 
vant and  immaterial,  calling  for  a  conclusion  of  law.  The 
courts  have  very  clearly  defined  what  the  powers  and  duties  of 
collecting  banks  are. 

MR.  McCORD :  I  am  not  asking  what  the  law  is,  I  am 
asking  what  the  banks  usually  do,  in  commercial  usage? 

MR.  GREGORY :     I  submit  it  is  not  a  question  of  usage? 

THE  COURT :     Overrule  the  objection. 

MR.  GREGORY :     Note  an  exception. 

THE  COURT:     Exception  allowed. 

A  They  ai'e  expected  to  use  diligence  in  taking  such  steps 
in  regard  to  storage,  insurance  and  so  forth  as  they  would  take 
were  the  property  their  own  and  under  their  own  immediate — 
and  in  their  own  immediate  possession. 

MR.  GREGORY :  We  ask  that  the  answer  be  stricken  out 
as  not  responsive,  as  not  stating  what  the  custom  is;  it  not 
having  been  stated  over  what  extent  of  territory  it  goes,  or 
whether  it  would  apply  in  this  particular  instance. 

THE  COURT :     Motion  to  strike  is  denied. 

MR.  GREGORY :     Note  an  exception. 

Q  (Mr.  McCord)  As  I  take  it,  then,  Mr.  Spencer,  these 
requirements  or  these  suggestions  that  the  Russo-Chinese  Rank 
made  to  you  as  to  what  you  should  tell  them  when  you  sent 
the  draft,  what  to  do  with  it  in  case  of  dishonor,  as  I  under- 
stand you  the  commercial  usage  would  control  that  regardless 
of  whether  you  told  them  to  do  so  or  not? 

A     Yes  sir. 

MR.  GREGORY:  Objected  to  as  calling  for  a  conclusion 
of  law,  the  witness  su1)stituting  his  opinion  for  what  the  law 
says. 

THE  COURT :  I  think  the  question  is  objectionable  as  a 
leading  question. 
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MR.  McCORD:  I  am  cross  exainiuing  their  witness,  he  is 
not  my  witness. 

THE  COURT:     Well,  that  is  so.     I  overrule  the  objection. 
MR.  GREGORY :     Note  an  exception. 

RE-DIRECT  CROSS-EXAMINATION. 

The  draft  should  be  returned  by  the  collecting  bank  and 
generally  is,  unless  there  is  some  such  reason  as  the  following: 
The  i)ayer  promises  within  ten  days  to  take  it  up,  in  which 
case  it  would  be  foolish  upon  the  part  of  the  collecting  bank 
to  return  it,  but  if  there  is  no  prospective  payment  by  the 
drawee  of  the  draft  it  should  be  returned,  and  bills  of  lading 
as  well,  unless  they  are  required,  or  are  essential  to  the  ju'oper 
care  and  handling  of  the  goods  by  the  collecting  bank.  There 
is  temporarily  a  reason  why  the  collecting  bank  should  retain 
the  bills  of  lading  which  does  not  apply  to  the  draft.  I  knew 
the  firm  of  Clarkson  &  Co.  of  Port  Arthur.  Did  not  know 
that  they  Avere  agent  of  the  steamboat  line.  Never  knew  it 
until  it  developed  later;  probably  at  the  previous  trial  of  this 
case.  Cannot  say  whether  Mr.  Ostrander  sent  letter  from 
Shanghai  which  he  said  that  the  reason  that  this  flour  had  been 
gotten  away  was  that  Clarkson  was  also  the  agent  of  the  steam- 
boat line.  Cannot  state.  Jlay  have  seen  letter  of  that  kind. 
It  is  some  eight  years  ago.  I  knew  of  certain  documents  in- 
volved in  this  case  being  at  the  Puget  Sound  National  Bank.  I 
saw  them  about  August,  1906.  Found  all  the  documents  there 
except  the  draft. 
THE  COURT: 

Q  In  the  case  of  flour,  Mr.  Spencer,  sent  to  a  foreign  coun- 
try, with  a  draft,  30-day  draft  or  a  time  draft  payable  at  sight, 
attached  to  a  bill  of  lading,  what  is  the  course  of  business 
as  between  banks  with  regard  to  the  custody  of  the  flour  during 
the  time  intervening  from  the  presentation  and  acceptance  of 
the  draft,  if  it  should  be  accepted,  and  the  date  when  the  pay- 
ment on  the  draft  would  be  due? 

MR.  GREGORY:  Your  Honor,  I  dislike  very  much  to 
make  an  objection,  but  to  be  consistent  I  shall  have  to  do  so. 

THE  COURT  :  Yes,  I  will  allow  you  an  exception.  I  think 
this  ought  to  be  explained. 
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MR.  GREGORY :  I  simply  wanted  to  maiutain  my  record 
ou  that. 

THE  COURT:     You  have  your  exception. 

A  The  goods  are  supposed,  or  are,  or  at  least  should  be 
stored  in  an  independent  warehouse,  that  is,  a  warehouse  that 
is  free  from  the  interference  of  the  consignee  of  the  goods. 
Ordinarily  the  policies  of  insurance  follow  the  di'aft,  so  that 
the  bank  has  knowledge  that  the  goods  are  insured.  If  the 
goods  are  deliverable  upon  acceptance  and  the  party  accepts 
the  draft,  of  course  he  takes  the  bills  of  lading  and  the  sending 
bank  or  the  drawer  assumes  all  liability  from  then  on.  If  the 
drafts  are  payable — if  the  draft  is  drawn  "Delivery  of  docu- 
ments on  payment  only''  then  it  is  the  duty  of  the  bank,  so  far 
as  it  can  exercise  it  by  reasonable  diligence,  to  hold  posses- 
sion indirectly,  by  warehousemen,  of  those  goods,  until  it  de- 
livers the  bill  of  lading  or  the  Avarehouse  receipts  which  are 
substituted  for  the  bill  of  lading. 

RE-CROSS  EXAMINATION. 

Among  documents  returned  to  the  Puget  Sound  National 
Bank  in  1900  were  bills  of  lading  of  either  two  or  three  drafts, 
which  should  have  been  delivered  to  the  consignee  upon  the 
payment  of  the  draft,  but  they  evidently  had  not  done  so  and 
returned  them,  for  what  reason  I  could  not  tell.  Thej^  were 
sliipments  with  drafts  on  Clarkson  &  Co.  The  drafts  had  been 
paid,  but  the  documents  were  returned.  The  documents  with 
the  Puget  Sound  National  Bank  were  offered  to  us  on  condi- 
tion that  we  repay  the  amount  received  by  us  with  interest. 
There  was  no  unconditional  offer. 

RE-DIRECT  EXAMINATION. 

I  cannot  say  whether  the  bills  of  lading  just  spoken  of  re- 
ferred to  two  drafts  for  |413(i.00  and  $10,155.20  or  not.  I 
think  those  were  the  bills  of  lading.  I  as  a  banking  man  un- 
derstand that  when  a  bank  receives  a  draft  for  collection,  with 
the  bill  of  lading  attached,  and  there  is  no  instructions  of  any 
kind  given  excepting  that  the  documents  shall  be  withheld 
until  payment,  the  collecting  bank  in  such  a  case  assumes  re- 
sponsibility  for   the  goods.     They  assume  the  responsibility 
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of  giving  the  merchandising  company  the  same  care  that  pru- 
dence on  their  own  part  in  protecting  their  own  goods  would 
dictate.  The}-  assume — when  the  steamer  comes  in — and  can- 
not assume  otherwise,  that  the  goods  go  from  that  steamer  into 
the  warehouse.  The  bills  are  presented  to  the  drawees.  If 
they  accept  and  are  responsible  the  bank  can  naturally  assume 
that  no  further  attention  is  necessary  on  its  part,  excepting 
to  hold  the  bills  of  lading  and  nominal  possession  of  the  goods 
until  the  draft  is  paid,  unless  it  is  directed  to  deliver  when 
the  draft  is  accepted,  and  the  drawee  is,  in  the  opinion  of  the 
bank,  responsible.  Its  responsibility  so  far  as  looking  after  the 
goods  is  over.  The  bank  is  usually  supposed  to  use  the  same 
judgment  that  it  exercises  in  the  preservation  of  its  own  funds. 
I  meant  that  the  goods  should  be  stored  in  an  independent  ware- 
house. In  this  case  I  meant  that  the  Russo-Chinese  Bank  was 
responsible  because  Clarkson  &  Co.  were  the  agents  of  the  steam- 
boat company,  and  also  the  parties  who  were  buying  the  flour. 
Supposing  that  the  bank  at  Port  Arthur  did  not  know  that 
Clarkson  was  the  agent  of  the  steamboat  line,  I  should  say 
that  under  those  circumstances,  if  it  had  presented  the  draft 
on  its  arrival,  procured  acceptance,  transacted  the  business  in 
the  usual  way,  had  no  knowledge  or  suspicion  from  the  fact 
that  Clarkson  &  Co.  was  the  agent  of  the  steamship  company, 
they  could  not  be  expected  to  go  down  and  watch  the  unloading 
of  the  boat. 

WITNESS  RECALLED  FOR  RE-CROSS  EXAMINATION. 

Q  (Mr.  McCord)  Mr.  Spencer,  referring  to  the  question 
that  was  asked  you  last  night  by  Mr.  Gregory,  for  the  plaintiff, 
I  think  he  asked  you  if  a  draft  drawn  as  this  one  had  been 
drawn,  Avith  documents  attached,  that  after  the  acceptance 
of  the  draft,  pending  the  pay  date  of  the  draft,  if  the  goods 
were  housed  in  an  independent  warehouse,  you  would  not  con- 
sider it  the  custom  of  bankers  to  look  after  that  shipment; 
is  that  correct? 

MR.  STILES:  If  Your  Honor  please,  I  object  to  this  as 
not  cross  examination. 

MR.  McCORD:     Counsel  brought  it  out.  Your  Honor. 

MR.  STILES :     Only  after  counsel's  insistence  had  brought 


132  RUSSO-CHINESB    BANK    VS. 

out  other  matters.  We  asked  this  witness  just  three  things, 
which  I  called  Your  Honor's  attention  to  yesterday. 

THE  COURT :  This  question,  as  far  as  it  has  been  stated, 
is  almost  a  repetition  of  one  of  counsel's  that  was  asked  last 
night  by  your  side.  I  don't  know  what  else  is  coming,  what 
else  there  is  to  it.     State  your  question  and  let  me  hear  it. 

(Question  read.) 

A     I  answer  no  to  that  question. 

Q  (Mr.  McCord)  Now,  counsel  also  asked  you  if  there 
was  nothing  to  excite  the  suspicion  of  the  bank  as  to  the  fact 
if  the  goods  being  in  the  possession  of  the  consignee  or  being 
disposed  of,  would  it  be  the  custom  of  the  bank  to  look  after 
the  shipment.  I  think  you  answered  that  question  no.  I  will 
now  ask  you,  if  there  was  anything  to  excite  the  suspicion  of 
the  collecting  bank  as  to  whether  the  goods  were  in  the  hands 
of  the  consignee  wrongfull}^  or  were  being  sold  by  him,  what 
would  be  the  custom  of  the  bank,  if  they  had  this  suspicion  or 
did  have  this  knowledge  of  the  fact  that  the  goods  were  in  the 
hands  of  the  consignee  contrary  to  the  instructions  of  the 
bank  or  that  the  goods  were  being  sold  by  the  consignee  before 
the  payment  of  the  draft? 

MR.  GREGORY:  We  object  to  the  question,  first,  upon 
the  ground  that  it  is  not  proper  cross  examination,  and,  sec- 
ondly, that  it  assumes  a  state  of  facts  which  are  not  proven 
to  have  existed — that  there  was  any  reason  for  suspicion  on 
the  part  of  the  bank  at  Port  Arthur.  There  is  no  testimony 
on  the  point  at  all. 

MR.  McCORD :  That  is  the  question  counsel  brought  right 
home.  Your  Honor. 

MR.  GREGORY  :  No,  he  assumes.  Of  course  the  question 
amounts  to  tliis,  assumes  there  was  something  suspicious,  "What 
would  you  do?"     I  concede  at  once  they  ought  to  do  something. 

MR.  McCORD:  Counsel  asked  him  the  question,  if  there 
was  not  anything  suspicious  what  he  would  do.  Now  I  simply 
put  it  in  the  converse  form. 

MR.  GREGORY :  The  question  may  it  please  the  court, 
must  refer  to  the  actual  condition  of  affairs.  We  are  not  deal- 
ing with  purely  hypothetical  questions. 

THE   COURT:     The  question  Mr.   McCord  asked  of  this 
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witness  a  while  ago  was  it'  there  was  auythiug  to  excite  sus- 
picion. 

MR.  GREGORY:     Yes. 

THE  COURT :  Now,  that  is  a  fact.  I  don't  know  whether 
the  witness  knows  enough  to  answer  it  or  not,  whether  he 
is  possessed  of  knowledge.  On  cross  examination  they  have  a 
right  to  ask  him. 

MR.  GREGORY :  May  it  please  the  court,  if  the  question 
is  this  way,  "if  there  was  something  suspicious,  was  it  the  duty 
of  the  bank  to  do  something?"  which  of  course  must  require 
the  obvious  ansAver  "Yes,  I  concede  that,  it  is  a  self-evident  and 
patent  fact,  but  the  ciuestion  here  is,  "Was  there  anything  sus- 
picious?"    I  will  submit  to  the  ruling. 

THE  COURT :     I  will  overrule  the  objection. 

MR.  GREGORY  :     Note  an  exception. 

THE  COURT  :     Exception  allowed. 

Q     (Mr.  McCord)      Answer  the  question. 

A     We  should  at  once  take  such  steps — 

THE  COURT:      (Interrupting)      Oh,  no. 

Q  (Mr.  McCord)  Don't  say  what  you  would  do.  I  ask 
you  what  the  usage  was. 

A  To  take  such  steps  as  would  protect  the  drawer,  the 
actual  owner  of  the  goods. 

Q  And  what  would  you  mean  by  taking  such  steps  as  would 
protect  him? 

MR.  GREGORY :  I  make  the  same  objection,  may  it  please 
the  court,  to  all  of  this  examination. 

THE  COURT:     Overruled. 

MR.  GREGORY:     Exception. 

A  Take  possession  of  the  goods,  get  them  out  of  the  pos- 
session of  the  drawee. 

RE-DIRECT  EXAMINATION. 

Q  (Mr.  Gregory)  Have  you  ever  been  in  Port  Arthur, 
Mr.  Spencer? 

A     I  have  not. 

Q  So  that  whatever  you  have  testified  to  concerning  the 
custom  has  been  what  you  have  heard  from  others? 

A     No,  it  is  commercial  usage. 
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Q  Who  was  to  pay  the  freight  in  connection  with  the  ship- 
ment of  the  "Hyades,"  do  you  remember? 

A     Mr.  Clarkson. 

Q  Mr.  Clarkson.  So  if  the  Russo-Chinese  Bank  had  tried 
to  move  this  cargo  out  of  the  warehouse  or  away  from  the 
Steamboat  Company,  they  would  still  have  had  to  pay  the 
freight,  wouldn't  they? 

A     To  Mr.  Clarkson. 

Q     No,  to  the  Steamboat  Companj-. 

A     Not  if  the  freight  had  already  been  paid. 

Q     But  I  just  ask  you  where  it  was  to  be  paid? 

A     In  Port  Arthur. 

Q  Yes.  Now,  assuming  Clarkson  &  Co.  had  not  paid  it, 
if  the  bank  were  to  get  it  out  of  Clarkson's  warehouse  they  of 
course  would  have  had  to  pay  the  freight? 

A     Certainly. 

RE-CROSS  EXAMINATION. 

Q  (Mr.  McCord)  Do  you  know  anything  of  your  own 
knowledge  as  to  who  was  to  pay  the  freight,  Mr.  Spencer? 

MR.  GREGORY :     The  bill  of  lading  speaks  for  itself. 

A     It  was  not,  from  my  memorj^  a  C.  I.  F.  draft. 

Q     (Mr.  McCord)     What  is  that? 

A     It  was  not  their  custom  to  draw  C.  I.  F.  drafts. 

Q     (Mr.  Gregory)     What  does  that  mean,  Mr.  Spencer? 

A  That  means  all  charges  paid  on  this  side,  costs,  insur- 
ance and  freight. 

Q  (Mr.  Gregor3'-)  I  would  like  to  know  what  those  words 
stand  for— "C.  I.  F."? 

A  I  don't  now  remember  what  "C."  stands  for.  '*I."  for 
"insurance"  and  "F"  for  "freight." 

Q      (Mr.  Dorr)     Cartage,  isn't  it? 

A     Costs,  I  think. 

Q     (Mr.  Gregory)     Costs,  insurance  and  freight? 

A     I  think  it  is  costs,  but  I  would  not  be  positive  as  to  that. 

(Witness  excused.) 

H.  F.  Ostrander,  produced  as  a  witness  on  behalf  of  plain- 
tiff, testified  as  follows : 

I  live  at  Seattle.     I  am  in  the  shipping  business.     I  was 


NATIONAL    BANK    OF    COMMKUCE  135 

connected  with  tlie  Ceutenuial  .Mill  Ooiupany  for  about  ten 
years,  begiuuiug  with  18!)8,  and  riiuuiug  to  the  fall  of  lltOT. 
From  1901  to  1905  I  represented  the  Mill  Company  on  the 
Coast  of  Asia,  from  the  Philippines  to  Vladivostok,  which  took 
in  I'ort  Arthur.  JMy  headquarters  at  first  were  in  Shanghai, 
but  afterwards  in  Kobe,  in  1903  and  4.  I  have  been  in  Port 
Arthur.  At  that  time  it  was  a  town  of  between  thirty  and 
forty  thousand,  and  was  a  place  of  importance  in  supplying 
goods  to  the  Russian  troops.  I  knew  the  firm  of  Clarksou  & 
Co.  from  the  spring  of  1898.  The  Centennial  Mill  Company 
did  business  with  Clarkson  &  Co.  from  that  time  on  to  the 
extent  of  several  hundred  thousand  dollars  a  year,  all  in  flour. 
Shipments  were  made  to  Vladivostok,  Port  Arthur  and  Dalny. 
Dalny  is  about  forty  miles  east  of  Port  Arthur.  Clarkson  had 
a  warehouse  system  in  each  place.  I  was  in  Port  Arthur  late 
in  January  and  early  in  February,  1904,  four  or  five  days 
before  the  outbreak  of  the  war.  I  was  there  on  business  of 
the  Centennial  Mill  Company.  Visited  Clarkson  &  Co.  at  the 
time.  The  reputation  of  Clarkson  &  Co.  commercially  was 
first  class  as  far  as  I  could  find  out.  There  was  no  special 
arrangement  with  our  concern  in  regard  to  the  shipment  of 
flour  over  there  by  the  Boston  Steamboat  and  Boston  Towboat 
Company's  boats.  Clarkson  &  Co.  were  the  agents  of  those  com- 
panies at  Port  Arthur  up  to  the  outbreak  of  the  war.  It  was 
a  well  known  fact  that  Clarkson  &  Co.  were  agents.  Boats  ran 
about  once  a  month.  Our  shipments  would  be  about  eighty 
per  cent,  of  the  cargo  for  Port  Arthur  and  Dalny.  A  full 
cargo,  if  all  flour,  would  be  from  one  hundred  and  fifty  to  two 
hundred  thousand  sacks.  Business  between  the  Centennial 
Mill  Company  and  Clarkson  &  Co.  was  transacted  I  think  by 
Mr.  Thomsen,  president  of  the  Mill  Company,  who  was  out 
there  in  1908  and  9  and  again  in  1901  on  the  company's  busi- 
ness. When  I  was  there  in  1904  there  was  some  rumors  of  war, 
but  it  was  not  expected  soon.  I  was  in  Port  Arthur  probably  a 
week,  and  went  from  there  to  Tientsin.  I  met  Davidson.  He 
and  I  left  Port  Arthur  on  the  same  steamer  for  Chin  Wan  Tau. 
I  did  not  see  the  Boston  Towboat  Co.  ship  "Pleiades"  at  Port 
Arthur  on  that  voyage.  I  saw  her  afterwards  at  Che  Fu. 
While  at  Port  Arthur  I  saw  the  officers  of  the  Russo-Chinese 
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Bank.  According  to  my  usual  custom  I  gave  the  bank  no 
instructions,  nor  did  I  make  anj  request  as  to  what  it  should 
do,  if  an^'thing,  in  connection  with  goods  which  had  been  sent 
under  drafts  and  bills  of  lading  which  it  held.  I  don't  think 
I  was  authorized  to  give  an}^  such  instructions.  If  anybod}' 
had  been  so  authorized  it  would  have  been  myself  probably.  I 
believe  the  "Hyades"  arrived  there  some  time  previous  to  my 
arrival  several  weeks  before.  I  think  some  of  the  "Hyades" 
flour  was  there  at  the  time.  There  was  some  flour  on  hand 
which  I  saw.  I  could  not  say  how  much.  Perhaps  five  or  ten 
thousand  sacks  or  more.  Couldn't  say.  I  gave  no  instructions 
to  the  bank  about  the  "Hyades"  flour. 

CROSS  EXAMINATION. 

I  stated  in  my  direct  examination  that  it  was  a  well 
understood  fact  at  Port  Arthur  that  Clarkson  &  Co.  were  the 
agents  of  the  Towboat  Company.  The  Bank  could  not  have 
helped  knowing  it. 

AFTERNOON'  PROCEEDINGS, 

February  28,   1912. 

ARTHUR  T.  SHORT,  produced  as  a  witness  on  behalf  of 
defendant,  having  bc^n  first  duly  sworn,  testified  as  follows: 

Q     (Mr.  McCord)     What  is  your  name? 

A     Arthur  T.  Short. 

Q     How  old  are  you? 

A     Thirty-nine. 

Q     Where  do  you  reside? 

A     South  Porcupine,  Ontario. 

Q     How  long  have  you  resided  there? 

A     About  a  year. 

Q     Prior  to  that  time  where  did  you  reside? 

A     In  Coll>alt. 

Q     How  long  did  you  reside  there? 

A     Four  years. 

Q  In  the  years  1903  and  4— from  1899  to  1904  where  did 
you  reside? 

A     In  Port  Arthur,  China. 

Q     What  business  were  you  engaged  in  there,  Mr.  Short? 
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A  I  was  a  bookkeeper  for  Clarkson  &  Company  up  to 
August,  1902,  aud  after  that  date  I  bad  cbarge  of  tbe  books, 
and  joiut  niauager,  up  to  February  1,  1904. 

Q  When  did  you  first  enter  tbe  employ  of  Clarkson  & 
Company  ? 

A     In  December,  1899. 

Q     At  wbat  place? 

A     At  l»ort  Artbur. 

Q  And  bow  long  did  you  remain  witb  Clarkson  &  Com- 
pany after  tbat? 

A     Up  until  February  4tb,  1904. 

Q     Wbero  were  you  in  tbe  month  of  January? 

A     In  Port  Artbur. 

Q  Were  you  away  from  there  during  tbe  last  year  at  any 
time,  tbat  is,  b(^t^^•een  tbe  first  of  January,  1903,  and  tbe  4tb  of 
February,  1904? 

A     Ob,  I  was  at  Tientsin  and  Chinwangtau. 

Q     How  frequently? 

A     Beg  i^ardon? 

Q     How  frequently  were  you  there? 

A     Ob,  I  was  there  twice. 

Q     At  wbat  time? 

A  Ob,  it  would  be  about  February,  1903,  the  first,  and 
along  in  the  summer. 

Q     Of  1903? 

A     1903. 

Q  When  did  you  say  you  became  manager  of  tbe  Clarkson 
business? 

A     In  August,  1902. 

Q     Who  was  the  other  manager?     You  say  you  were  jointly? 

A    W.  S.  Davidson. 

Q  Mr.  Short,  you  may  just  state  wbat  your  duties  were  as 
joint  manager,  what  you  did  in  connection  with  the  Clarkson 
business? 

A  Well,  we  bought  and  sold  goods;  we  were  agents  for 
steamships,  and  just  tbe  regular  duties  of  manager  of  a  branch 
oflSce. 

Q     Did  you  make  contracts — 

A     (Interrupting)     Yes. 
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Q  (Continuing) — for  the  firm?  Wliat  business  was 
Clarksou  &  Company  engaged  in  at  Port  Arthur? 

A  He  was  engaged  in  the  mercantile  business,  agent  for 
steamboat  companies,  insurance  companies,  and  so  on. 

Q  Do  you  recall  the  arrival  of  the  ship  "Hyades"  at  Port 
Arthur? 

A     I  do. 

Q     In  January,  1904? 

A     I  do. 

Q     Do  you  recall  the  date  that  she  arrived? 

A  Well,  I  can't  state  the  exact  date,  but  it  was  around  the 
middle  of  the  month. 

Q  Yes.  Was  any  cargo  unloaded  from  that  ship,  from  the 
Centennial  Mill  Company? 

A     Yes. 

Q     Of  what  did  it  consist? 

A     Well,  there  was  flour  for  Clarksou — 

Q      (Interrupting)     How  much  flour? 

A     Thirty-six  odd  thousand  bags. 

Q  Now,  do  you  recall  anything  about  a  draft  being  drawn 
at  that  time  by  the  Centennial  Mill  Company  on  Clarkson  & 
Company  for  that  shipment  of  flour? 

A     Yes,  there  was  a  draft  drawn. 

Q     Just  state  what  it  was? 

A  Well,  it  was  a  draft,  the  same  as  all  drafts  from  Cen- 
tenial  mills,  at  ninety  days  sight. 

Q     And  was  it  a  draft  unsecured  or  with  documents? 

A     There  were  documents  attached. 

Q    What  documents  were  with  it? 

A  There  was  a  bill  of  lading  and  cop}^  of  the  invoice,  and 
the  insurance  policy. 

Q     Anything  else  that  you  recall. 

A     No. 

Q    When  did  the  draft  arrive  at  Port  Arthur,  do  you  know? 

A  The  draft  arrived  about  the  same  date  that  the  ship 
arrived. 

Q     How? 

A  The  draft  arrived  about  the  same  date  that  the  ship 
did,  within  a  few  days  of  the  boat. 
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Q  Was  it  presented  to  Clarkson  &  Company  by  the  bank — 
or  who  received  the  draft? 

A     The  Kusso-Chinese  Bank. 

Q     Was  it  presented  to  Clarkson  &  Company? 

A     Yes. 

Q     When  was  it  presented,  do  you  know? 

(No  response.) 

Q     Was  it  accepted? 

A     Yes,  it  was  accepted. 

Q     When? 

A  It  was  accepted  within  two  or  three  days  after  the 
steamship  or — after  the  steamship  arrived,  during  the  discharg- 
ing of  the  boat. 

Q     How  much  was  the  draft  for? 

A     Thirty-six  thousand  odd  dollars,  gold. 

Q  Do  you  know  who  accepted  it  on  behalf  of  Clarkson  & 
Company  ? 

A     I  accepted  it. 

Q     How  was  it  accepted? 

A  It  was  written  across  the  face  of  the  draft,  "Accepted. 
Clarkson  &  Company,  at  ninety  days  sight  from  date,  Clarkson 
&  Company  per  A.  T.  Short." 

Q     That  was  you  think  about  what  time? 

A  Of,  that  would  be  somewhere  I  should  judge  about — 
or  from  the  20th  to  the  25th,  I  am  not  sure  of  the  date. 

Q     Of  January,  1904? 

A     Of  January,  1904. 

Q     When  the  goods  arrived,  where  were  they  put? 

A     They  were — from  that  boat  they  were  put  in  Clarkson's 

gO-dOWTl. 

Q  What  boat  was  this,  you  say? 

A  This  was  the  "Hyades." 

Q,  Put  in  one  place? 

A  Into  Clarkson's  go-down — Clarkson's  warehouse. 

Q  What  is  a  go-down? 

A  Well,  it  is  a  warehouse  for  storing  cargo. 

Q  Is  it  like  one  of  the  docks  here,  built  out  into  the  water, 

or  on  the  mainland? 

A  No,  it  was  on  the  mainland. 
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Q     Can  a  ship  get  uj)  to  the  go-down? 

A  No,  the  boats  were  always  discharged  out  in  the — into 
lighters  out  in  the  basin.    There  were  no  docks  there  at  all. 

Q  After  the  acceptance  of  the  draft,  I  will  ask  you,  Mr. 
Short,  to  state  whether  or  not  you  had  any  arrangement  with 
the  Eusso-Chiuese  Bank  in  regard  to  the  sale  of  the  flour  by 
Clarkson  &  Company.    If  so,  state  what  the  arrangement  was? 

A  When  we  accepted  drafts  on  flour,  we  gave  the  Russo- 
Chinese  Bank — 

MR.  GREGORY:  (Interrupting)  You  are  now  being 
directed  towards  this  special  draft. 

MR.  McCORD:  Yes. 

MR.  GREGORY :  This  special  draft. 

A  Well,  Avhen  we  accepted  this  special  draft  we  gave  a 
letter  of  guaranty  to  the  Russo-Chinese  Bank — that  was  a  letter 
that  the  cargo  was  the  property  of  the  Russo-Chinese  Bank 
until  paid  for. 

Q     (Mr.  McCord)  What  else  did  it  provide? 

A  I  can't  give  you  the  whole  wording  of  the  thing;  that 
is  the  gist. 

Q     Well,  in  regard  to  the  sale  of  it? 

A    Beg  pardon? 

Q  W^as  there  anything  in  the  agreement  regarding  the 
sale  of  the  cargo? 

A     Well,  we  sold  the — we  would  sell  the  flour. 

Q  I  asked  you  what  was  in  the  agreement  in  regard  to 
your  selling  of  the  flour? 

A  Well,  the  letter  of  guaranty  was  that  we  would  sell 
the  flour  and  deposit  the  money  in  the  bank. 

Q     (Mr.  Gregory)  Have  you  the  letter  here,  Mr.  Short? 

A     Beg  pardon? 

Q     (Mr.  Gregory)  Have  you  the  letter,  or  a  copy  of  it,  here? 

A  No,  sir,  I  have  not.  It  was  the  regular  form  of  bank 
guaranty ;  it  was  a  printed  form. 

MR.  ]\IcCORD :  We  demanded  the  original  a  year  ago. 

MR.  GREGORY :  We  haven't  got  it. 

MR.  McCORD:  You  haven't  got  it? 

MR.  GREGORY:     No. 

Q     (Mr.  McCord)  Well,  when  was  this  letter  of  guaranty. 
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containing  the  provisions  that  yon  iiavo  named,  execnted  with 
reference  to  the  acceptance? 

A     At  the  time  of  the  acceptance  of  the  draft 

Q     What  became  of  the  documents? 

A  The  documents  were  left  at  the  bank.  Oftentimes  we 
took  the  documents;  others  we  left  them  there. 

Q     What  did  you  do  in  this  case? 

A     They  were  left  there. 

Q     With  the  Russo-Chinese  Bank? 

A  Yes.  I  went  to  the  bank,  accepted  the  draft,  and  gave 
the  letter  of  guaranty,  and  then  the  papers,  instructions,  were 
handed  over  to  the  shipping  clerk  in  Glarkson's  office  to  look 
after  the  rest  of  it. 

Q  Then  how  long  after  this  letter  of  guaranty  was  executed 
between  you  and  the  Russo-Chinese  Bank  was  it  until  you  began 
to  sell  the  flour? 

A  Well,  we  had  some  old  cargo,  some  old  flour  in  the  ware- 
house, which  we  always  made  it  a  point  to  dispose  of  first,  be- 
cause it  was  simply  piled  on  the  ground,  and  we  got  rid  of  the 
old  flour  before  we  tackled  the  new. 

Q  Can  you  give  any  estimate  of  the  quantity  of  flour  that 
was  in  the  go-downs  upon  the  arrival  of  the  "Hyades"  flour? 

A     There  was  probably  from  six  to  eight  thousand  bags. 

Q     And  where  did  you  get  that  flour  from? 

A  That  flour  came  from  the  Centennial  Flour  Mills,  or  the 
bulk  of  it;  I  think  there  was  a  small  shiiDment  of  a  thousand 
bags  that  came  in  from  a  concern — Sprague  somebody,  that 
would  have  been  in  with  that  lot. 

Q  You  say  you  left  the  employ  of  Clarkson  on  the  4th 
of  February? 

A     4th  of  February. 

Q.  How  many  sacks  of  flour — if  you  know,  state — were  sold 
by  you  between  the  time  of  the  acceptance  of  the  draft  and 
the  time  that  you  left  Clarkson  &  Company's  employ? 

A  Well,  sold  by  Clarkson's  office,  including  myself,  I  should 
say  about  probably  ten  or  twelve  thousand  bags. 

Q     And  to  whom  was  that  sold? 

A     Oh,  it  was  sold  mostly  through  the  comprador  by  Clark- 
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son  &  Companj^,  to  Chinese  contractors  working  on  the  forts  and 
on  the  government  roads  and — 

Q  (Interrupting)  Were  the  purchasers  of  this  flour  re- 
sponsible people  financially? 

A  They  were  all  guaranteed  by  the  comprador,  who  was 
guaranteed  by  other  responsible  Chinese. 

Q  Was  any  other  flour  other  than  the  shipment  of  the 
"Hyades"  flour — any  flour  subsequent  to  the  arrival  of  the 
"Hyades"  flour,  delivered  to  Port  Arthur  prior  to  the  time  you 
left  there  or  about  the  time  3'ou  left? 

A     No. 

Q     After  you  left  on  the  4th  did  any  other  shipment  come  in? 

A  Yes,  there  Avas  a  boat,  the  "Pleiades"  arrived  there  the 
day  previous  to  the  war. 

Q     That  was  about  the — 

A     (Interrupting)  7th. 

Q     (Continuing)     The  7th.    The  war  commenced  when? 

A     At  twelve  o'cloclv  on  the  night  of  the  8th. 

Q     Was  any  flour  unloaded  from  the  "Pleiades"? 

A     The  "Pleiades"? 

MR.  DORE :    He  says  he  was  not  there  then. 

MR.  McCORD :     He  stayed  at  Port  Arthur. 

MR.  DORR:     Did  you  say  you  had  left  Port  Arthur? 

A     No,  I  was  not  with  Clarkson  at  that  time. 

Q     (Mr.  Dorr)     You  were  still  in  Port  Arthur? 

A  I  was  still  in  Port  Arthur.  Yes,  there  was  loaded  into 
the  lighters  from  the  boat  I  should  say  from  1,500  to  2,000  sacks. 

Q  (Mr.  McCord)  How  long  did  the  "Pleiades"  remain  in 
port? 

A  Remained  there  until  the — oh,  I  don't  know,  14th  or 
15th;  I  am  not  sure  of  the  date. 

Q     Did  you  leave  Port  Arthur  on  that  vessel? 

A     I  left  on  that  vessel. 

Q     On  the  "Pleiades"? 

A     On  the  "Pleiades." 

Q     Where  did  she  take  the  cargo  of  flour  to? 

A     To  Che-fu. 

Q     Unloaded  it  there? 

A     Unloaded  it  there  into  Cornaby-Eckford's  go-downs. 
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Q  From  what  source  did  Clarkson  &  Company  get  their 
flour  during  the  year  1903? 

A     Mostly  from  Centennial  Mills. 

Q     What  do  y<m  mean  by  "mostly"? 

A  ^Vell,  they  had  that  small  shipment  from  Sprague,  and 
I  bought  one  small  shipment  of  500  or  a  thousand  bags  from 
the  Ogleby  Flour  Mills  of  ilontreal. 

Q     How  much  was  the  Sprague  shipment? 

A     About  a  thousand  bags. 

Q  What  quantity  of  flour  did  you  handle  at  Clarkson  & 
Company  during  the  year  1903? 

A  I  can't  tell  you  exactly ;  probably  in  the  neighborhood  of 
a  couple  of  hundred  thousand  bags ;  perhaps  more  than  that. 

Q  All  of  that  flour  you  say  was  gotten  from  the  Centennial 
Mills— practically  all  of  it? 

A     Yes,  as  far  as  I — 

Q  (Interrupting) — Now,  state  how  that  was  sold  to  Clark- 
son &  Company? 

A     Draft,  ninety  days  sight,  bill  of  lading  attached. 

Q     When  was  the  payment  to  be  made? 

A  Payment  was  made  as  the  flour  was  sold,  money  was 
deposited  in  the  bank.  When  the  draft  matured,  then  the  draft 
was  taken  by  Clarkson  &  Company,  i3aid  in  full. 

Q  What  I  am  trying  to  get  at  is,  what  sort  of  drafts  were 
they,  were  they  drafts  against  payment  or  drafts  open? 

A     Drafts  against  documents. 

Q     Yes,  documents  attached? 

A     Documents  attached. 

Q     To  be  delivered  when,  upon  payment? 

A     Upon  payment. 

Q  Now,  in  all  your  dealings  with  the  Russo-Chinese  Bank, 
in  handling  the  other  shipments  of  the  Centennial  Mill  Com- 
pany,! will  ask  you  what  arrangement  if  any  was  made  with 
the  bank  in  regard  to  the  handling  of  this  flour? 

MR.  GREGORY:  We  object  to  the  question  as  incom- 
petent, irrelevant,  immaterial  and  not  binding  in  this  special 
case. 

THE  COURT :     I  overrule  the  objection. 

MR.  GREGORY:     Note  an  exception. 
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A    Will  you  give  me  the  question  again,  please? 

Q  (Mr.  McCord)  I  want  to  know  what  course  of  dealing 
Clarkson  &  Company  had  with  the  Russo-Chinese  Bank  in 
regard  to  other  shipments  of  flour  prior  to  the  "Hyades"  flour. 

A  Well,  from  the  year  1900  the  same  rule  existed.  We 
always  gave  the  bank  a  letter  of  guaranty  against — a  letter  of 
guaranty  to  take  delivery  of  the  cargo  and  the  cargo  belonged 
to  them  until  it  was  paid  for,  and  we  sold  it  out  and  deposited 
the  money  in  the  bank  from  time  to  time  as  Clarkson  &  Com- 
pany got  it  in. 

Q  Now,  I  will  ask  you  whether  or  not  the  bank  knew,  in 
the  handling  of  this  flour,  that  Clarkson  &  Company  were  in 
possession  of  it? 

A  Whether  the  bank  knew  whether  Clarkson  &  Company 
were  in  possession? 

Q     Yes. 

A     Certainly  they  did. 

Q  Did  they  know  that  Clarkson  &  Company  were  in  pos- 
session of  the  "Hyades"  flour,  36,000  sacks? 

A     They  could  not  help  but  know  it. 

MR.  GREGORY:  I  ask  that  the  answer  go  out  as  not 
responsive. 

THE  COURT  :     Motion  denied. 

MR.  GREGORY :     Note  an  exception. 

THE  COURT :     Exception  allowed. 

Q     (Mr.  McCord)      Did  you  discuss  the  matter  with  them? 

A  When  we  went  to  the  manager  of  the  bank  and  accepted 
the  drafts  and  gave  the  letter  of  guaranty,  it  was  done  with 
the  manager  of  the  bank. 

Q    Who  was  the  manager  of  the  bank? 

A     A.  V.  Ofsvankin. 

Q     Who  is  the  other  manager  of  the  bank? 

A  There  was  a  man  bj'  the  name  of  Friedberg,  but  he  was 
not  a  joint  manager,  he  was  simply  an  attorney  to  sign  drafts 
and  things ;  and  Mr.  Berg,  one  of  the  directors  of  the  bank  from 
St.  Petersburg,  was  also  there  in.specting. 

Q  Let  me  bring  your  attention  down  to  January  and  Feb- 
ruary, 1904,  and  up  to  the  time  you  had  left  there,  who  was 
the  manager  of  the  Russo-Chinese  Bank? 
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A     Ofsvankin. 

Q     The  same  man  you  have  just  mentioned? 

A     Yes  sir. 

Q     What   was  his  position? 

A     ^yhat  was  his  position? 

Q     Yes. 

A     Manager  of  the  Russo-Chinese  Bank. 

Q     Was  anyone  of  equal  authority  with  him? 

A     No. 

Q     Or  was  he  sole  manager? 

A     No,  he  was  the  manager. 

Q     Do  you  know  where  he  is  now? 

A     I  don't  know  where  he  is. 

Q  With  what  persons  did  you  have  your  conversation  in 
regard  to  this  "Hyades"  flour? 

A     With  the  manager  of  the  bank. 

Q     Ofsvankin? 

A     Ofsvankin. 

Q  I  will  ask  you  whether  this  letter  of  guaranty  recognizing 
the  ownership  of  the  flour  in  the  bank  and  permitting  it  to  be 
sold  and  accounting  for  the  proceeds  to  the  Russo-Chinese  Bank 
— whether  that  applied  to  the  other  shipments  of  flour? 

MR.  GREGORY:     Objected  to  as  leading. 

THE  COURT:  It  is  leading,  but  it  is  unimportant.  I 
will  overrule  the  objection. 

MR.  GREGORY :     Note  an  exception. 

THE  COURT  :     Exception  allowed. 

A    What  was  the  question  again? 

Q  (Mr.  McCord)  I  will  ask  you  whether  this  same  ar- 
rangement which  you  have  detailed  in  regard  to  the  ''Hyades" 
flour  applied  to  other  shipments  of  flour  made  by  the  Centennial 
Mill  Company  to  Clarkson  &  Company  prior  to  that  time? 

A.    Yes. 

Q  I  will  ask  you  if  Clarkson  &  Company  were  ever  the 
agents  of  any  steamship  companies? 

A     They  were. 

Q     Of  what  steamship  companies? 

A  They  were  agents  for  Butterfield  &  Swire,  Jardine- 
Matheson,  the  Chino  Navigation  Company,  the  Boston  Tow 
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Boat  Company, — of,  various  other  steamers  that  would  come 
in  there — tramp  steamers. 

Q     What  company  owned  the  steamship  "Hyades"? 

A     The  Boston  Tow  Boat  Company. 

Q     Clarkson  &  Company  were  agents  for  that  boat? 

A     They  were  agents. 

Q  When  did  Clarkson  &  Company  become  the  agent  of 
that  steamship  company? 

A     Oh,  I  don't  know. 

Q     How  long  before  January  1st,  1903? 

A  I  can't  state  definitely;  probably  six  months  or  maybe  a 
year.     It  was  a  new  line  of  steamers  running  into  Port  Arthur. 

Q  I  will  ask  you  whether  the  Russo-Chinese  Bank  knew 
that  Clarkson  &  Company  w^ere  the  agents  of  this  steamship 
company? 

A     They  knew  it  when  the  first  consignment  of  flour. 

Q     How  do  you  know? 

A  Because  they  were  told  when  the  drafts  were  accepted 
and  the  letter  of  guaranty  given  to  the  bank. 

Q     Who  told  them? 

A  I  would  tell  them  or  Davidson  would  tell  them.  The 
object  of  getting  a  ninety  days  sight  draft  was  that  we  could 
get  delivery  of  the  flour  without  payment,  and  that  we  paid 
in  the  money  as  soon  as  we  got  it — as  soon  as  the  flour  was 
sold  the  money  was  collected  in. 

MR.  GREGORY:  I  ask  that  the  portion  of  the  answer 
beginning  with  "the  object"  to  the  end  go  out  as  not  responsive. 

THE  COURT :     The  motion  is  denied. 

MR.  GREGORY:     Exception. 

THE  COURT  :     Exception  allowed. 

Q  (Mr.  McCord)  How  many  warehouses  were  there  in 
Port  Arthur  doing  business? 

A  There  was  Ginsburg,  who  occupied  the  warehouse 
formerly  occupied  by  Clarkson  and  belonging  to  the  bank; 
there  was  the  Chinese  Eastern  Railway  Seagoing  Service  had  a 
go-down,  and  I  think  that  is  all. 

Q     Three? 

A  Three.  There  may  have  been  one  or  two  little  ones  that 
I  don't  remember. 
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Q  I  will  ask  you  whether  the  Kusso-Chinese  Bank  aud 
Clarkson  were  ever  engaged  jointly  in  the  warehousing  or  go- 
down  business. 

A  From  1900  up  to  the  beginning  of  1903  the  Russo-Chinese 
Bank  owned  the  warelionse  and  were  agents  for  a  Russion  steam- 
boat company,  aud  Clarkson  operated  that  go-down  or 
warehouse  for  the  Russo-^Chinese  Bank;  that  is,  they  would 
land  the  cargo  from  the  bank's  steamers — the  steamers  con- 
signed to  the  bank, — they  would  land  the  cargo  in  the  ware- 
house, along  with  their  own,  and  they  paid  the  bank  a  monthly 
rental,  as  well  as  a  commission  on  their  stevedoring  charges. 

Q  I  will  ask  you  whether  at  the  time  of  the  arrival  of  this 
flour  there  was  any  insurance  taken  on  it,  and,  if  so,  by  whom? 

A  Clarkson  carried  insurance  on  his  flour,  or  on  the  flour 
and  rackarock  beer  aud  general  goods  of  his  own  in  his  ware- 
house, and  this  insurance  was  held  or  transferred  to  the  Russo- 
Chinese  Bank  as  security  against  fire. 

Q  Do  you  remember  a  draft  of  |4,13G  that  arrived  at  Port 
Arthur  in  November  and  matured  about  the  8th  or  21st  of 
March,  also  one  of  116,155? 

A     Yes  sir. 

Q     Maturing  some  time  in  March,  1904? 

A     Yes  sir. 

Q  I  will  ask  you,  Mr.  Short,  whether  or  not  those  drafts 
were  accepted? 

A     Those  drafts  were  accepted. 

Q     They  were  drawn  by  whom? 

A     By  the  Centennial  INI  ill  Company. 

Q     Through  what  bank  here? 

A     Through  the  National  Bank  of  Commerce. 

Q     And  were  there  any  documents  attached  to  them? 

A,    Yes. 

Q     How  were  the  drafts  drawn  with  reference  to  payment? 

A     Ninety  days  sight,  documents  attached. 

Q     To  be  delivered  on  payment? 

A     On  payment. 

Q  I  will  ask  you  what  if  any  arrangement  was  made  with 
the  Russo-Chine.se  Bank  in  regard  to  the  flour  securing  the 
14,136  draft  and  the  one  securing  the  $16,155  draft? 
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MR.  GREGORY:  We  object  to  the  question  as  incom- 
petent, irrelevant  and  immaterial,  and  not  referring  to  the  draft 
in  question. 

THE  COURT :     I  overrule  the  objection. 

MR.   GREGORY:     Note  an   exception. 

THE  COURT:     Exception  allowed. 

A  The  same  arrangement  as  was  made  with  the  "Hyades" ; 
that  was  an  arrangement  which  had  been  going  on  from  the 
time  I  went  there. 

MR.  GREGORY:  I  ask  that  the  last  part  of  the  answer 
go  out  as  not  responsive,  and  ask  that  the  witness  be  instructed 
not  to  be  so  ready  in  answering. 

THE  COURT :  No,  I  decline  to  give  that  instruction.  He 
is  being  examined  in  chief,  but  most  relevant  matter  sometimes 
comes  out  in  that  way. 

MR.  GREGORY :  It  may  be  so,  Your  Honor,  but  he  should 
be  interrogated. 

THE  COURT :  He  should  answer  fully  the  questions  that 
are  asked  him,  tell  the  truth,  the  whole  truth  and  all  about  it. 

MR.  GREGORY:  Swiftness  is  not  considered  a  virtue 
sometimes  in  a  witness.  Your  Honor. 

MR.  McCORD :  I  ask  for  an  exception  to  the  counsel's 
remark. 

THE  COURT :     You  may  have  an  exception. 

Q  (Mr.  McCord)  I  will  ask  you  what  became  of  the  flour 
securing  these  drafts? 

A  They  were  put  into  Clarkson's  warehouse  and  afterwards 
sold. 

Q     What  became  of  the  proceeds  of  the  flour? 

A  Deposited  in  the  Russo-Chinese  Bank,  to  the  f^redit  of 
Clarkson  &  Company. 

Q  What  became  of  all  of  the  proceeds  of  the  sale  of  Clark- 
son's  goods,  of  the  earnings  of  his  firm,  where  were  they  de- 
posited? 

A     They  were  deposited  in  the  Russo-Chinese  Bank. 

Q     Was  there  any  other  place  for  their  deposit  there? 

A     No,  no. 

Q     I  say,  were  they  deposited  anywhere  else? 

A     No,  everything  was  put  into  the  Russo-Chinese  Bank. 
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Q     Did  3^ou  know  the  firm  of  Giusburg  &  Company? 

A     I  did. 

Q     What  was  their  financial  standing? 

A     Oil,  Ginsbui'g  &  Company  were  worth  millions. 

Q  Now,  Mr.  Short,  when  did  you  send  in  jour  resignation, 
if  at  all,  to  Clarksou  &  Company,  as  joint  manager  of  his  insti- 
tution at  Port  Arthur? 

A  I  wrote  Mr.  Clarksou  about  or  on  the  first  of  January, 
1904,  giving  him  the  usual  month's  notice  from  his  company. 

Q     And  did  you  receive  a  reply  to  that  letter? 

A     I  did. 

Q     Were  you  let  out  or  did  you  resign? 

A  No,  I  resigned.  Davidson  and  myself  did  not  agree  and 
so  I  had  formed  connections  with  Guntz  &  Albers  on  joint 
account  and  went  on  with  them. 

Q  Prior  to  the  time,  the  4th  of  February,  when  you  say 
you  left  the  employ  of  Clarksou  &  Compan}',  were  you  devoting 
your  time  or  any  of  your  time  to  other  business? 

A  No,  no,  that  was  being  attended  to  by  Guntz  &  Albers, 
and  I  was  closing  up  the  books  with  Chochovitz  and  looking 
after  my  own  interests,  that  I  would  get  my  own  commission 
which  was  coming  to  me  on  the  profits  of  the  business. 

Q  Were  you  to  get  any  of  the  profits  of  the  business  that 
Clarkson  did? 

A     On  the  profits  of  Clarkson's  business. 

Q     Did  you  ever  get  it? 

A     No,  I  didn't. 

Q  What  was  the  financial  reputation  of  Clarkson  &  Com- 
pany's business  at  Port  Arthur  during  the  year  1903  and  up 
to  the  outbreak  of  hostilities  between  Russia  and  Japan? 

A  Clarkson's  financial  standing  in  Port  Arthur  was  all 
right.  He  always  had  sulflcieut  money  on  his  books  and  cargo 
in  the  go-downs  to  cover  any  liabilities  that  he  might  have. 

Q  I  will  ask  you  if  in  1903  Clarkson  and  Company  had 
any  overdraft  arrangement  with  the  Riisso-Chinese  Bank,  and, 
if  so,  for  how  much  and  how  long  had  it  been  standing? 

A  In  1903  there  was  an  overdraft  of  Clarkson  &  Company 
at  the  bank — oh,  varying  from  fifty  thousand  ui).     That  over- 
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draft,  when  I  went  to  Clarkson  in  1899,  was  somewhere  around 
190,000. 

Q     Roubles  or  dollars? 

A  Ninety  thousand  roubles,  and  that  had  never  interfered 
with  the  business  of  Clarkson  &  Company. 

Q  Well,  state  what  arrangement  was  made,  if  any,  with 
reference  to  the  retirement  of  that  overdraft  by  notes  or  drafts? 

A  In  the  early  part  of  December  Mr.  Clarkson  came  to 
Port  Arthur  and  Mr.  Ofsvankin,  the  manager  of  the  bank,  made 
an  arrangement  with  him  by  which  he  was  to  Avipe  off  that  fifty 
thousand  roubles  at  three  thousand  roubles  a  month — three 
thousand  roubles  a  month,  by  drafts  drawn  b}'  Clarkson  & 
Company,  Port  Arthur,  on  Clarkson  &  Company,  Vladivostok ; 
these  drafts  were  to  be  paid  in  Vladivostok. 

Q     How  was  it  carried  on  your  books? 

A  It  was  wiped  off  the  books  by  these  drafts  and  credited 
to  Clarkson  of  Vladivostok. 

Referring  to  the  deposition  of  Friedberg,  I  think  it  is,  that 
part  of  it  known  as  Clarkson's  account,  I  will  ask  you  to  turn 
to  that   (handing  paper  to  witness)? 

A  Here  is  an  account  with — a  copy  of  Clarkson's  account 
from  December,  1903. 

Q  Does  that  fifty  thousand  overdraft  appear  on  that 
account? 

A     It  does. 

Q     Down  to  what  date? 

A  Well,  it  is  carried  along  right  through  the  whole  shoot- 
ing match. 

Q  What  did  you  say  had  been  done  with  that  with  reference 
to  drafts? 

A  That  had  been  settled  by  drafts  at  3,000  roubles  a  month. 
Two  thousand  was  the  first  draft  and  the  balance  were  3,000 
a  month,  payable  in  Vladivostok. 

Q  And  then  Clarkson  &  Company,  if  I  understand  you 
correctly,  took  credit  for  that  fifty  thousand  roubles  that  was 
taken  up  by  drafts  on  Clarkson  &  Company  at  Vladivostok? 

A     I  didn't  catch  that. 

Q  I  say,  the  overdraft  was  wiped  out  and  drafts  taken  on 
the  other,  was  it? 
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A  On  Vludivostok.  There  was  au  overdraft  at  Port  Arthur 
on  tlie  beginning  of  1!)01,  it  had  been  closed  off  by  drafts  on 
Vladivostolv  and  accepted  by  the  l)ank. 

Q  Are  you  able  to  state  from  your  examination  of  that 
account  whether  or  not  if  that  fifty  thousand  roubles  that  had 
been  taken  off  by  these  drafts — if  Clarkson  was  given  credit  for 
that  50,000  roubles  or  was  he  still  charged  with  it? 

A  Well,  according  to  this  statement  he  is  still  charged 
with  it. 

Q  XoA\',  I  wish  you  would  turn  to  the  cash  account  in 
the  same  deposition  and  state  hoAV  much  money  was  remitted 
by  the  Russo-Chinese  Bank  from  Port  Arthur  to  Vladivostok 
from  January,  1904,  down  to  August,  1904.  Are  you  able  to 
state  it  from  that. 

MR.  GREGORY :  We  object  to  the  question  on  the  ground 
that  the  witness  is  not  qualified  as  an  expert  yet. 

MR.  McCORD :     He  said  he  was  a  bookkeeper. 

MR.  GREGORY :  Do  I  now  understand  he  is  being  called 
upon  to  give  expert  testimony  concerning  the  evidence  produced 
by  the  plaintiff? 

MR.  McCORD:  I  am  not  asking  for  that,  I  simply  want 
him  to  figure  the  books — total  it,  Your  Honor. 

MR.  GREGORY :     The  books  show  for  themselves. 

MR.  McCORD:  They  will  show  it  in  detail,  but  I  simply 
want  a  resume  of  it. 

THE  COURT :  I  think  you  are  entitled  to  it.  Objection 
overruled. 

MR.  GREGORY :     Note  an  exception. 

A  (After  examining  and  figuring)  79,000  roubles  trans- 
ferred from  Port  Arthur  to  Vladvostok  from  the  25th  of  March 
to  the  26th  of  June. 

Q     (Mr.  McCord)     Is  that  all  that  it  shows? 

A'    That  is  all  that  I  can  pick  out  here. 

Q     Well,  to  whom  was  it  transferred? 

A  It  was  transferred,  according  to  this,  to  Clarkson  & 
Company  of  Vladivostok. 

Q  Are  you  able  to  state  how  much  money  was  collected 
in  or  received  by  the  bank  at  Port  Arthur  from  Clarkson  & 
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Company,  between  the  25th  of  January  and  doAvu  to  so  far 
as  the  account  goes,  August,  I  believe. 

A     From  these  accounts  I  guess  I  am. 

Q     Yes,  from  those  accounts? 

A     I  think  so. 

Q     What  is  that? 

A     I  think  so. 

MR.  GREGORY:     What  year? 

MR.  McCORD:     1904. 

A  (After  examining  and  figuring)  From  the  first  of 
January,  1904,  up  to  the  last  statement  on  this  account,  Novem- 
ber, 23,  there  had  been  deposited  with  the  bank  12(5,928  roubles 
and  97  kopeks. 

Q     (Mr.  McCord)     How  many  roubles? 

A     126,128-97. 

Q  You  have  compared  it,  have  you,  so  that  you  think  that 
is  accurate? 

A  I  have  not  gone  through  it  the  second  time ;  I  think  that 
is  about  right,  though.  (Witness  figuring)  That  is  as  near 
correct  as  I  can  make  it. 

Q  Mr.  Short,  at  the  time  you  left  Clarkson's  employ  I 
will  ask  you  to  state  what  goods  were  on  hand  other  than 
flour,  if  any? 

A     There  was  some  rackarock. 

Q     How  much  rackarock? 

A     Oh— 

Q     In  roubles? 

A     Oh,  probably  ten  or  fifteen  thousand  roubles. 

Q     And  what  else,  anything? 

A     And  some  beer. 

Q     How  much  beer? 

A     Oh,  probably  two  thousand  dollars. 

Q  And  do  you  know  the  market  price  of  flour  at  the  time 
you  left  there? 

A     It  was  selling  from  two  forty  to  two-sixty  five  roubles. 

Q     A  sack? 

A     A  sack. 
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CROSS  EXAMINATION. 

Q  (Mr.  Gregory)  What  is  your  present  bu.siness,  Mr. 
Short? 

A     I  am  in  the  mining  machinery  and  supply  business. 

Q     At  What  pkice? 

A     At  South  Porcupine,  Ontario. 

Q     South  Porcupine,  Ontario.    What  is  the  street  address? 

A     Beg  pardon? 

Q     ^^'hat  is  your  street  address? 

A     No  street. 

Q     South  Porcupine,  Ontario? 

A     South   Porcupine? 

Q  Oh,  yes.  Have  you  come  here  purposely  to  be  a  witness 
in  this  case? 

A     Beg   pardon? 

Q  Have  you  come  here  purposely  to  be  a  witness  in  this 
case? 

A     I  have. 

Q     You  came  here  once  before  also,  did  you  not  ? 

A     Yes  sir. 

Q  How  much  time  have  you  been  spending  as  a  witness  on 
this  case? 

A     I  left  home  on  the  10th  of  the  month. 

Q     And  before,  how  long  were  you  gone? 

A     I  was  here  about  five  weeks. 

Q  About  five  weeks.  Have  you  any  associate  in  your  busi- 
ness? 

A     I  have. 

Q     And  he  carries  on  the  business  in  your  absence? 

A     Yes. 

Q  Mr.  Short,  you  say  you  left  the  firm  of  Clarkson  &  Com- 
pany at  what  time? 

A     On  February  4,  1904. 

Q  You  have  heard  read  here  the  depositions  of  Mr.  David- 
son and  also  Mr.  Clarkson,  have  you  not? 

A     I  have. 

Q  You  know  these  gentlemen  have  said  you  left  the  firm  in 
December,  1903? 
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A     That  I  did? 

Q     Is  that  statement   correct? 

A     No  sir. 

Q     It  is  absolutely  false,  is  it? 

A  It  is  wrong.  I  don't  say  intentionally  wrong,  but  it  is 
wrong. 

Q     It  is  positively  wrong? 

A     It  is  positively  wrong. 

Q     You  left  the  firm  permanently  you  saj  at  what  date  ? 

A     On  February  4,  1904. 

Q     And  3^ou  left  them  entirely  of  your  own  initiative? 

A  Yes,  there  was  differences  between  Davidson  and  my- 
self which  we  could  not  settle  and  so  it  was  me  to  get  out. 

Q     What  was  that  difference  about? 

A  Oh,  different  things,  Davidson  wanted  to  be  the  big  man 
and  I  would  not  consent. 

Q     I  see.    How  long  had  you  and  he  been  acting  together? 

A     From  August,  1902. 

Q  Have  you  any  personal  knowledge  of  the  transactions 
connected  with  the  Ginsburg  sale,  were  you  in  Clarkson's  em- 
ploy at  that  time? 

A     No,  no. 

Q  Do  you  know  or  have  you  aiij  personal  knowledge  con- 
cerning the  payment  of  this  draft  of  the  "Hyades"  flour? 

A     I  don't  just  catch  your  question. 

(Question  read). 

A     No. 

Q  You  were  not  in  the  employ  of  Clarkson  &  Company  at 
that  time? 

A     No. 

Q  And  that  draft  became  due  about  the  30th  of  April,  1904, 
didn't  it? 

A     No,  I  was  not. 

Q     So  you  know  then — 

A  (Interrupting)  Know  nothing  whatever  of  the  pay- 
ment. 

Q  Now,  Mr.  Short,  regarding  this  document  which  you 
say  was  given  by  Clarkson  &  Company,  will  you  please  state, 
as  nearly  as  you  can,  the  exact  language  of  that  document? 
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A     It  is  pretty  hard  for  me  to  state  it.    It  read  sonietliing 

that  the  cargo  was  delivered  to  Clarkson  &  Company  on  the 

guaranty  that  tlie  cargo  was  the  property  of  the  banlv  and  tliat 

as  it  was  sold  and  paid  for  the  money  was  to  be  turned  in  to 

the  Russo-Chinese  Bank. 

Q     Who  signed  that  document? 

A     Who  signed  it? 

Q     Yes. 

A     I  signed  it. 

Q     You  signed  it. 

A     I  signed  it. 

Q     And  was  your  signature  the  only  one? 

A     Mine  was  the  onl}!^  one  to  that  document. 

Q  It  had  been  your  custom,  you  say,  after  that  to  proceed 
to  sell  the  flour? 

A     Sell  the  flour. 

Q     And  you  put  the  money  in  the  bank? 

A     Put  the  money  in  the  bank. 

Q  What  did  you  do  about  the  insurance  when  you  sold  the 
flour,  as  to  the  remaining  insurance,  you  simply  had  a  blanket 
insurance,  did  you? 

A  Clarkson  &  Company  had  insurance  on  their — the  con- 
tents of  the  warehouse  for — I  can't  tell  you  exactly  what,  some- 
where around  50,000  rubles,  and  that  was  carried  all  the  time. 

Q     This  document  which  .you  signed  was  given  to  the  bank? 

A     To  the  bank. 

Q     And  what  did  the  bank  give  you? 

A     What  did  the  bank  give  us? 

Q     Yes. 

A     Permission  to  take  the  cargo. 

Q     Did  it  give  you  any  writing? 

A     No. 

Q     No  writing  at  all? 

A  '  No  writing. 

Q     Didn't  they  deliver  you  the  documents  sometimes? 

A  Sometimes  they  did.  If  we  asked  for  them  we  would  get 
them. 

Q     Didn't  you  always  ask  for  the  documents? 

A     No. 
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Q  If  it  appears  that  the  documents  were  not  delivered 
wouldn't  it  persuade  you  that  this  arrangement  was  not  made 
in  the  particular  case? 

A  No,  because  I  would  accept  the  draft  and  then  make 
the  arrangements  and  then  go  over  to  the  office  and  hand  it 
OA'er  to  the  shipping  clerk. 

Q  So  that  the  only  thing  that  was  done  was  that  you 
would  sign  this  letter? 

A     Yes. 

Q  And  then  you  would  have  a  sort  of  an  oral  talk  with 
the  manager  ? 

A     Yes. 

Q     Then  you  would  proceed  to  go  and  sell  the  flour? 

A     Sell  the  flour  and  turn  the  money  in  to  the  bank. 

Q  You  would  take  the  flour  out  of  the  warehouse  of  Clark- 
son  &  Company,   shipping  agents? 

A     Yes. 

Q     Not  Clarkson  &  Company,  Importers? 

A     No,  Clarkson  &  Company,  Importers. 

Q  How  did  the  flour  get  from  the  warehouse  of  Clarkson  & 
Compam'^,  agents  of  the  steamboat,  into  the  warehouse  of 
Clarkson  &  Company,  Importers. 

A     Bj-  Clarkson  &  Company. 

Q     Clarkson  would  simply  shift  it  from  one  to  the  other? 

A     Yes  sir. 

Q  At  the  time  that  Clarkson  &  Company,  steamship  agents, 
shifted  it  into  the  hands  of  Clarkson  &  Company,  importers, 
was  any  document  turned  over? 

A     Not  in  this  case,  they  were  in  the  hands  of  the  bank. 

Q     In  the  hands  of  the  bank? 

A     In  the  hands  of  the  bank. 

Q  So  that  Clarkson  &  Company  delivered  the  flour  to 
Clarkson  &  Company,  importers,  without  the  surrender  of  bill  of 
lading,  didn't  they? 

A     Yes,  in  that  case  they  did. 

Q  Didn't  you  know  that  the  bill  of  lading  said  that  the 
goods  should  only  be  surrendered  when  the  bill  of  lading  was 
given  up? 

A     Didn't  I  know  that  what? 
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Q  Didn't  you  know  dial  (lie  I)ill  of  lading  states  that  the 
goods  are  not  to  be  surrendered  b.v  tlie  steamsliii)  company 
until  the  bill  of  lading  is  given  up? 

A     Yes,  the  draft  reads  documents  against  payment. 

Q  No,  what  I  am  asking  now  is  about  the  bill  of  lading. 
Don't  3'ou  know  that  this  bill  of  lading  states  that  the  steamship 
company  will  not  surrender  the  goods  until  the  document  with 
the  bill  of  lading  is  given  up? 

A     I  never  noticed  it  particularly. 

Q  Yet  it  is  a  fact,  however,  that  you,  as  the  agent  of  the 
steamship  company,  did  put  this  flour  into  Clarkson  &  Com- 
pany, importers,  warehouse,  without  the  production  of  the 
bill  of  lading? 

A     With  the  consent  of  the  bank. 

Q  No,  I  am  not  asking  that.  Without  production  of  the 
bill  of  lading? 

A     Without  the  bill  of  lading  in  that  case. 

Q  Without  the  bill  of  lading  at  all.  You  say  this  draft 
was  accepted  when? 

A  It  was  accepted — I  am  not  positive,  but  between  the — 
somewhere  between  the  17th  and  the  25th,  I  should  say. 

Q     Of   January,    1904? 

A  Yes.  It  was  while  the  boat  was  being  unloaded  or 
just  after  it  had  been  unloaded,  I  would  say. 

Q  I  think  the  evidence  shows  that  the  boat  reached  there 
about  the  IGth  of  February.  About  what  time,  then,  would  you 
say  that  this  flour  was  fully  discharged? — I  mean  January? 

A     16th  of  January. 

Q  What  time  was  this  flour  fully  discharged  from  the 
"Hyades"? 

A  Well,  it  would  take  probably  a  week  or  ten  days  to 
discharge. 

Q  '  So  that  it  would  have  been  fully  discharged  on  or  about 
the  26th? 

A     Somewhere  around   there,   sir. 

Q  I  call  your  attention  to  the  fact  that  the  "Hyades"  left 
Port  Arthur  on  January  22nd? 

A     22ud.    W^ell,  that  may  be. 

Q     So  that  it  would  have  been  fully  discharged  at  that  time? 
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A     It  would  have  been  discharged,  yes. 

Q  Now,  how  long  after  the  flour  was  taken  out  of  the  boat 
was  it  that  you  took  it  out  of  your  warehouse  and  proceeded  to 
sell  it  to  other  people? 

A  Well,  it  would  be  after  the  old  flour  which  we  had  in 
the  go-down  had  been  sold. 

Q     Have  you  any  idea  when  that  was? 

A     No,  I  have  not. 

Q  Have  you  any  idea  whether  any  of  this  flour  was  ever 
sold  by  Clarkson  &  Company — this  "Hyades"  flour? 

A  No,  I  would  say  that  there  had  been  sold  to  people  up 
to  the  time  I  left  Clarkson  probably  eight  to  ten  thousand  bags 
of  flour. 

Q     Eight  or  ten  thousand  bags? 

A     Yes,  that  is,  from  the  date  of  the  arrival  of  that  boat. 

Q  So  that  the  remainder  of  it,  which  would  be  about 
twenty-flve  to  twenty-six  thousand  bags,  was  still  in  the  ware- 
house, was  it? 

A  Well,  I  figure  that  there  would  be  probably  from  twenty- 
five  to  thirty  thousand  bags  remained  in  the  warehouse. 

Q  Still  in  the  warehouse.  If  it  should  appear  that  this 
draft  did  not  reach  Port  Arthur  until  January  22nd,  the  day 
the  boat  left,  and  that  it  was  not  accepted  until  January  30th, 
would  that  make  any  difference  in  your  testimony? 

A  Well,  I  might  be  mistaken  in  the  date,  I  can't  say  exactly, 
you  see. 

Q  The  situation  in  which  you  left  this  employment  and 
the  subsequent  war  were  very  exciting  times,  weren't   thej"? 

A     They  were. 

Q  And  you  don't  pretend,  do  you,  now,  to  tell  the  jury  that 
your  recollection  is  perfectly  fresh  and  clear  about  all  these 
transactions? 

A  No,  I  am  only  telling  you,  after  giving  the  thing  a  good 
deal  of  study  and  thought,  working  it  oiit  as  near  as  possible. 

Q  You  have  been  thinking  over  what  the  facts  were  and 
your  testimony  in  this  case  for  a  long  time,  haven't  you? 

A     Going  through  the  evidence,  and  from  what  I  know. 

Q  That  is,  you  were  down  here  in  Seattle  about  sa}'  two 
years  ago  perhaps? 
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A     Two  years  aj^o. 

Q  Two  years  aj^o.  Now,  to  wliom,  if  yon  know,  did  Clark- 
son  &  Company  sell  that  8,000  sacks  of  flour? 

A  Oh,  to — it  was  sold  through  the  Comprador  to  various 
Chinese  and  to — possibly  to  Russians  or  foreigners  in  the  port. 

Q     Was  it  paid  for? 

A  No.  The  cargo  was — that  that  was  sold  to  the  Chinese 
Comprador  was  charged  to  the  Comprador  and  he  collected  in 
from  his  customers  and  paid  in  to  the  firm  of  Clarkson  &  Com- 
pany. 

Q     And  he  did  pay  it  in,  did  he,  to  Clarkson  &  Company? 

A     Not  all. 

Q     Well,  how  much  did  he  pay? 

A  The  Comprador  always  had  outstanding  probably  from 
twenty  to  thirty  thousand  rubles. 

Q  But  I  ask  you  to  be  specific  about  this  particular  con- 
signment. How  much,  if  you  know,  did  the  Comprador  pay 
on  this  8,000  sacks  of  flour  which  you  say  were  sold  out  of  this 
flour? 

A     Well,  probably  nothing. 
Q     Probably  nothing? 

A     Probabh^  nothing.     I  can't  state  that. 

Q  Now,  of  your  own  knowledge,  Mr.  Short,  can  you  posi- 
tively state  that  you  know  whether  any  of  this  flour  from  the 
"Hyades"  was  sold  while  you  were  there? 

A     From  the  "Hyades"? 

Q     Yes. 

A     I  can — uo,  I  can't. 

Q     You  cannot? 

A     I  cannot  state  positively — the  "Hyades." 

Q     (Mr.  McCord)     What  was  that  question? 

A  If  I  state  positively  that  any  of  the  flour  from  the 
"Hyades"  was  actually  sould  up  to  the  time  I  left. 

Q  (Mr.  Gregory)  The  facts  were  that  there  was  a  great 
deal  of  flour  in  the  warehouse,  was  there  not? 

A     There  was  from  six  to  eight  thousand  sacks,  I  flgure. 

Q  And  whether  or  not  the  8,000  sacks  that  you  say  were 
sold  was  a  part  of  the  "Hyades"  flour  or  not  jon  have  no  knowl- 
edge, have  you? 
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A     I  have  no  knowledge. 

Q  No,  no  knowledge  at  all,  and  you  are  not  able  to  state 
now  here,  are  you,  whether  or  not  those  8,000  sacks  were  paid 
for  or  were  sold? 

A  Well,  I  would  say  that  up  to  the  time  I  left  there  they 
were  not  paid  for. 

Q     Yes,  they  were  not  paid  for. 

A  In  fact  I  am  positive,  because  it  was  sold  through  the 
Comprador  or  through  the  general  accounts,  which  would  not 
have  been  collectible  in  the — with  the  geueral  accounts 
until  the  first  of  the  following  month  and  with  the  Chinese 
just  as  he  collected  it  in  from  the  Chinese  who  were  sub-con- 
tractors building  the  forts  and  roads. 

Q     Do  you  know  whatever  became  of  the  "Hyades"  flour? 

A     The  "Hyades"  flour? 

Q     Yes. 

A     I  don't. 

Q     EVo  you  know  whatever  became  of  a  single  sack  of  it? 

A  No,  nothing  other  than  what  I  have  heard  them  testify 
to. 

Q     Yes,  but  of  your  own  knowledge,  I  mean? 

A     No. 

Q     You  don't  know  anything  about  that  at  all? 

A  I  know  that  was  in  the  warehouse  of  Clarkson  &  Com- 
pany. 

Q  Whether  or  not  it  was  ever  delivered  out  of  the  ware- 
house to  anybody  you  can't  say? 

A     I  cannot  say. 

Q  Whether  or  not  the  bank  ever  got  any  money  for  the 
draft  you  cannot  say? 

A     No,  I  cannot  say. 

Q      Yes. 

A     I  don't  know. 

Q  Now,  concerning  the  ship  "Pleiades'',  when  did  she  get 
into  Port  Arthur? 

A  She  got  in  there  on  the  7th,  I  think ;  I  won't  be  positive 
to  the  date. 

Q     Of  February.    You  have  heard  read  the  deposition  here 
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of  Mr.  Davidson,  concerning  a  certain  vessel  wliieh  got  in  there, 
have  you  not? 

A  Well,  I  heard  in  reference  to  two,  I  think,  the  boat — 
do  .vou  refer  to  the  boat  with  the  flour? 

Q     The  boat  with  the  flour. 

A  ^^'ell,  that  was  about  the  7th ;  it  may  have  been  the  night 
of  the  Oth. 

Q  Was  Mr.  Davidson,  in  his  testimonj^  there,  referring  to 
the  steamer  "Hyades"  or  the  steamer  "Pleiades"? 

A     He  was  referring  to  the  steamer  "Pleiades." 

Q  Yes.  His  testimony  had  nothing  whatever  to  do,  had  it, 
so  far  as  the  flour  was  concerned,  with  the  ship  "Hyades,"  so 
far  as  you  know? 

A  Well,  as  far  as  I  know.  I  don't  know  what  his  mind 
was.     It  is  eight  years  ago  and  Davidson  may  have  been — 

Q  (Interrupting)  The  part  of  his  testimony  regarding 
the  fact  that  it  was  just  before  the  war,  that  he  had  to  get  the 
assistance  of  the  Russo-Chinese  Bank  to  visit  the  Admiral  so 
that  they  could  get  the  boat  out  of  there,  and  that  some  of  it 
was  landed  in  go-downs  and  on  the  foreshore — all  of  those 
transactions  took  place  with  reference  to  the  "Pleiades,"  didn't 
they? 

A     The  "Pleiades,"  yes. 

Q  Now,  at  the  time  that  the  "Hyades"  was  in  Port  Arthur 
there  was  no  Avar,  was  there? 

A     There  was  no  war. 

Q     And  there  was  not  any  in  view,  was  there? 

A  No,  we  had  no  thought — we  had  heard  every  little  while 
war  rumors,  but  there  was  absolutely  no  excitement  or  no 
expectation  of  war  on  the  day  of  the  Tth  or  the  day  of  the  8th. 

Q  Do  you  know  of  any  reason  that  on  the  30th  day  of 
January  or  the  22nd  day  of  January,  1904,  the  suspicions  of 
the  Russo-Chiuese  Banck  concerning  Clarkson  should  have  been 
aroused  more  than  they  were  or  should  have  been  theretofore? 

A  The  suspicions  of  the  Russo-Chinese  Bank  concerning 
Clarkson,  I  don't  see  why  there  should  have  been  any.  Clark- 
son  was  in — as  far  as  his  Port  Arthur  branch  was  concerned 
was  in  a  better  financial  standing  that  it  had  been  for  a  long 
time. 
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Q  So  far  as  you  know,  tlieu,  there  was  no  reason  why  the 
Eiisso-Chinese  Bank  should  not  have  assumed  that  Clarkson 
would  pay  these  drafts  when  they  became  matured? 

A     Absolutely  none. 

Q  So  far  as  you  know,  there  was  no  reason  that  the  Russo- 
Chinese  Bank  should  notify  Seattle  that  there  was  anything 
unusual  in  this  transaction,  was  there? 

A     Not  that  I  know  of. 

Q     Not  that  you  know  of? 

A     Not  that  I  know  of. 

Q  And  you  know  of  no  reason  why  any  custom  or  usage 
prevailing  at  Port  Arthur  would  have  compelled  the  Russo- 
Chinese  Bank  to  telegraph  or  write  Seattle,  do  you? 

A     No,  I  don't. 

Q     You  don't? 

A  No.  The  bank  may  have  had  some  inkling  of  war,  that 
I  may  not  have  known. 

Q  But  of  course  it  was  known  all  over  the  world  that 
there  was  war  imminent,  was  it  not? 

A  Well,  we  knew  less  about  it  in  Port  Arthur  than  prob- 
ably anywhere  else. 

Q     About  how  large  a  city  was  Port  Arthur  then? 

A  There  was  from  forty  to  tifty  thousand  Russian  troops 
there;  there  was  probably  4,000  civilians,  and  anywhere  from 
fifty  to  a  hundred  thousand  Chinese. 

Q     So  that  there  Avere  nearly  200,000  people  there? 

A     Yes. 

Q     It  was  a  large  city  at  that  time? 

A     It  was  a  large  place. 

Q  And  at  that  time  there  was  a  great  deal  of  business 
going  on,  was  there  not? 

A     A  great  deal  of  business  going  in. 

Q     And  there  were  many  ships — 

A  (Interrupting)  Well,  no,  there  were  not,  not  just  at 
that  time. 

Q.  Not  just  at  that  time,  but  Port  Arthur  at  that  time  was 
a  port  of  very  considerable  magnitude,  was  it  not? 

A     It  was. 
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Q  Do  you  kuow  how  many  warehouses  tiicrc  were  in  the 
city? 

A  Well,  there  was  Ginsburg,  Clarkson,  and  the  Chinese 
Eastern  Kailway  Seagoing'  Service. 

Q  How  far  away  were  they  removed  from  Clarksou's  ware- 
house? 

A  Ginsburg's  was  about  one  hundred  yards ;  the  Seagoing 
Ser\'ice  was  probablj'  five  hundred  yai'ds. 

Q  Did  Clarkson  &  Company  have  a  separate  warehouse 
for  its  business  as  steamboat  agent  and  for  its  business  as 
importer? 

A     No. 

Q     They  landed  the  goods,  did  they,  in  the  same  warehouse? 

A     In  the  same  warehouse. 

Q  And  thereupon  Clarkson  &  Company,  not  as  agents  of 
the  steamboat,  but  as  importers,  or  personally  made  this  ar- 
rangement that  you  speak  of  with  the  Russo-Chinese  Bank? 

A     As  importers. 

Q    As  importers? 

A     Yes. 

Q  Did  the  question  ever  come  up  as  to  whether  or  not 
Clarkson  &  Company  were  not  responsible  as  the  agents  of  the 
steamboat  for  letting  these  goods  go  without  a  bill  of  lading? 

A    Not  to  my  knowledge. 

Q    You  never  thought  or  considered  that  at  all? 

A     Just  give  me  that  question  again,  will  you  please 

(Last  tw^o  questions  read). 

Q     (Mr.  Gregory)     What  is  the  answer,  please? 

A  As  far  as  the  liability  of  Clarkson  &  Company  for  de- 
livering goods  without  a  bill  of  lading,  that  was  understood 
by  both  Davidson  and  myself,  that  if  we  delivered  goods  with- 
out the  consent  of  the  bank,  that  we  were  liable  to  a  trip  to 
Sagalin. 

Q     What  do  you  mean  by  that — penitentiary? 

A  Well,  that  it  was  a  criminal  offense  to  take  the  goods 
without  the  consent  of  the  bank. 

Q  But  you  were  willing  to  take,  were  you,  an  oral  consent 
without  any  writing  at  all? 

A     Yes,  we  were.    The  bank  officials  were  responsible  people. 
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Q     Yes. 

A  And  the  bank  knew  at  all  times  that  we  had  sufficient 
money  in  sight,  or  cargo  in  sight,  to  cover  them. 

Q  Did  you  carry  a  set  of  books  for  Clarkson  &  Company 
as  agents  of  the  steamship  and  also  for  Clarkson  &  Company 
as  importers? 

Q     No. 

Q     Carried  same  books? 

A     Same  books. 

Q  Did  you  make  any  transfer  in  your  books  or  any  books 
when  you  took  the  flour  from  the  possession  of  Clarkson  &  Com- 
pany, agent  of  the  boat,  and  transferred  it  to  Clarkson  &  Com- 
pany, importers? 

A     No. 

Q     Nothing  of  the  kind  took  place  upon  your  books? 

A  Nothing  at  all.  The  only  entries  made  on  the  books 
was  that  the  Centennial  Mill  Company  was  credited  with  the 
amount  of  their  invoice  and  when  that  money  was  paid  into 
the  bank  and  matured  with  the  draft  that  money  was  charged 
up  against  that  account. 

Q  I  will  call  your  attention  to  the  fact  that  Mr.  Davidson 
has  testified  that  this  arrangement  of  which  you  speak  was 
done  upon  the  acceptance  of  the  draft  and  by  delivery  of  the 
documents.    Do  you  agree  with  him  in  that  respect? 

A    Not  in  all  cases. 

Q  Not  in  all  cases.  It  was  usual,  was  it  not,  to  deliver  the 
bills  of  lading? 

A  It  was  the  proper  thing  to  get  the  bill  of  lading,  I 
suppose. 

Q     Yes.    Why  didn't  you  do  it  in  this  case? 

A  Well,  everything  at  Port  Arthur,  and  particularly  at  the 
bank,  was  done  in  somewhat  of  a  slack  way.  You  would  go 
to  the  Eusso-Chinese  Bank  and  you  would  probably  find  around 
the  man  in  charge  of  the  drafts — you  probably  would  find  tliat 
there  was  fifty  or  a  hundred  Chinese  there  buying  drafts  or 
getting  drafts,  with  bills  of  lading,  and  you  could  not  wait 
all  day  to  arrange  all  those  details. 

Q  And  you  were  satisfied,  were  you,  with  all  that  burly 
burly  and  people  around,  to  simply  get  word  from  the  bank 
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official,  that  that  was  ooini)U'te  justitication  for  your  taking 
all  this  Hour  out  of  your  warehouse  aud  selliug  it,  although  you 
kucw  that  it  was  secured  by  a  bill  of  lading;  is  that  so? 

A  On  the  word  of  the  manager  of  the  bank  I  was  perfectly 
satisHed. 

Q  State  just  what  took  place  between  you,  just  repeat, 
as  nearly  as  you  cau,  the  language  between  you  aud  the  manager 
of  the  bank  on  this  occasion? 

A  Well,  the  same  as  any  general  occasion — go  to  him  with 
the  draft — go  to  him  and  tell  him  that  this  draft  was  there  Avith 
a  bill  of  lading  attached  aud  that  you  wanted  it  released  and — 

Q     (Interrupting)     Did  that  take  place  in  this  case? 

A  It  took  place  in  all  of  those  cases  where  the  bills  of 
lading  Avere  attached  to  the  draft. 

Q  Please  be  specific.  Did  it  take  place  in  the  case  of  the 
ship  "Hyades"? 

A     Yes. 

Q     You  are  positive  of  that,  are  you? 

A     I  am  positive. 

Q     And  do  you  know  the  exact  date? 

A     No,  I  can't  tell  you  to  one  day;  it  is  a  long  time  back. 

Q     And  what  would  the  official  say — of  the  bank? 

A     What  w^ould  the  official  say? 

Q     Yes. 

A     He  would  accept  the  letter  of  guaranty,  and  that  is  all. 

Q     Did  he  write  nothing  at  all  ? 

A     No,  nothing  was  written  at  all? 

Q  He  would  simply  wink  his  eye  or  say  "All  right"'  or 
something  to  that  effect. 

A  I  didn't  pay  particular  attention  to  that  winking  of  his 
eye. 

Q     But  you  did  know  that  he  said  something? 

A     Yes. 

Q     And  that  was — 

A     (Interrupted)     It  Avas  all  right  and  we  took  the  cargo. 

Q     And  you  thought  that  was  all  that  was  necessary? 

A  That  was  all  that  was  necessary.  The  bank  was  always 
aAvare  of  the  fact  that  we  took  the  cargo,  and  up  to  six  months 
or  nine  months  before  Clarkson  moved  to  his  own  so-down  he 
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was  taking  that  cargo  out  of  the  bank's  go-down  and  the  bank 
had  their  own  man  looking  into  that  warehouse  four  and  five 
and  six  times  a  day,  so  they  knew  exactly  what  was  going  on. 

Q     Was  the  draft  in  the  bank  at  the  time  you  Avent  there? 

A     The  draft  in  the  bank  at  the  time — certainly. 

Q     Sure  of  that? 

A     I  am  positive. 

Q     Do  you  know  when  tlie  draft  got  there? 

A  The  draft  got  there,  if  I  am  not  mistaken,  a  couple  of 
days  before  the  boat. 

Q     I  call  your  attention — 

A  ( Interrupting )  But  I  am  not  positive  as  to  that.  Very 
often  the  draft  and  bill  of  lading  would  arrive  in  Port  Arthur 
two  or  three  weeks  before  the  steamer,  and  other  cases  the 
steamer  would  arrive  in  port  before  tlie  documents. 

Q  You  would  not  go  to  see  the  official  of  the  bank,  would 
you,  until  after  the  goods  had  been  landed? 

A     Not  unless  we  wanted  to  sell  flour  off"  the  bcmt. 

Q     Unless  you  wanted  to  sell  it  right  otf  the  boat? 

A  You  see  Ave  had  to — according  to  the  Russian  law  I 
suppose  of  banking — the  drafts  were  supposed  to  be  accepted 
within  forty-eight  hours  after  arrival. 

Q     Yes. 

A     (Mr.  McCord)     After  arrival  of  Avhat? 

Q     After  arrival  of  the  cargo. 

Q  (Mr.  Gregory)  You  didn't  accept  this  draft,  did  you, 
Avithin  forty-eight  hours  after  the  arrival  of  the  cargo? 

A  I  can't  tell  you  to  a  minute  or  to  a  day  exactly  when 
I  accepted  it. 

Q  You  have  no  specific  recollection,  liaA'e  you,  of  the  time 
Avhen  you  accepted  this  draft? 

A  No,  I  should  say  it  was  somewhere  around  or  about — 
running  to  the  25th,  someAvhere  around  there;  I  am  not  posi- 
tive, I  can't  be  positive. 

Q  No.  And  isn't  it  a  fact,  Mr.  Short,  that  your  testimony 
here  is  based  very  largely  upon  your  general  custom  or  practice 
there  and  not  on  any  specific  memory  that  you  have  of  the 
special  draft  of  p«,000? 

A     No,  it  is  not. 
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Q    You  distinctly  recall  the  fact — 

A  (liit(MTn])tiii<;)  1  distinctly  recall  the  steauihoat 
"Hyades"  and  that  of  the  "Pleiades." 

Q  I  call  your  attention  to  the  following  statement  by  Mr. 
Fi'iedberg :     "We  categorically  deny — " 

MK.  McCOKD:     (Interrupting)     Is  that  in  evidence? 

MR.  GKEGOKV:  No.  I  am  intending  to  ask  him  if  this 
statement  of  Friedberg  is  correct 

Q  (Mr.  Gregory)  "We  categorically  deny  that  the  Port 
Arthur  branch  ever  got  a  letter  of  guaranty  for  the  value  of 
the  flour  which  arrived  by  the  steamer  'Hyades,'  but  the  goods 
and  documents,  together  with  the  draft  for  |3G,194.80,  were 
from  the  31st  to  13th  April,  1904,  in  Port  Arthur."  Is  that 
statement  true? 

A  No.  Let  nie  tell  you  that  ^Ir.  Friedberg  was  not  the 
manager  of  the  bank  and  not  the  man  in  authority  there  at  that 
time. 

Q     He  was  there  then  when? 

A  He  was  in  the  employ  of  the  Russo-Chinese  Bank  but  he 
had  no  authority,  or  at  least  I  never  could  get  any  authority 
from  him. 

Q  But  the  fact  is  that  if  Mr.  Friedberg  did  make  that 
statement  he  is  incorrect,  is  it? 

A     Yes,  to  the  best  of  my  knowledge  and  belief  he  is. 

Q     You  are  positive  about  that,  are  you  not? 

A     Yes,  I  am  positive  about  it. 

Q  Well,  that  is  what  you  have  been  testifying  to  entirely 
here. 

A     Yes,  I  am  positive. 

Q     Sure-gun? 

A     I  am  sure-gun. 

Q  I  will  ask  you  if  you  know  anything  about  an  arrange- 
ment between  the  bank  and  Clarkson  &  Company  concerning 
documents  which  may  have  been  sent  over  to  Harbin? 

A  Concerning  documents  which  might  have  been  sent  to 
Harbin?    No,  I  don't. 

Q     You  don't? 

A     I  don't. 

Q     Didn't  you  know  or  do  you  know  that  on  account  of  the 
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conditions  in  Port  Arthur,  that  the  bank  had  transferred  some 
of  its  valuables  and  documents  to  Harbin? 

A  I  don't  know.  The  only  thing  I  know  is  that  that 
Ofsvankin,  the  manager  of  the  bank,  transferred  himself  to  my 
house  when  I  left. 

Q     He  did? 

A     Yes,  to  live  in  my  house  when  I  went  away. 

Q     How  long  did  you  remain  in  Port  Arthur? 

A  I  stayed  there — I  went  away  on  the  "Pleiades,"  which 
was — I  don't  know,  somewhere  around  the  15th. 

Q     loth  of  February. 

A     Yes. 

Q     Have  you  ever  been  back  in  Port  Arthur? 

A     Not  yet — not  since. 

Q.     You  were  there  then  during  the  first  days  of  the  siege? 

A     I  was,  yes. 

Q  And  do  3^ou  know  whether  or  not  the  bank  building  was 
struck  by  any  shells? 

A     It  was  not. 

Q     Either  of  the  bank  buildings? 

A     No. 

Q  I)io  you  recall  the  fact  that  the  bank  moved  its  property 
from  the  old  bank  building  down  to  the  new  bank  building? 

A     The  bank  had  not  moved  up  to  the  time  I  left. 

Q     So  that  you  don't  know  Avhether  they  moved  or  not? 

A  No.  I  might  say  that  the  first  bombardment  on  the  day 
of  the  9th  a  shell  struck  on  the  foreshore  midway  between  the 
Russo-Chinese  Bank  and  Clarksou's  warehouse,  which  shattered 
all  the  windows  of  all  the  buildings  around  that  part,  but  there 
was  no  shell  that  struck  the  bank. 

Q     But  it  was  a  very  hot  bombardment,  of  course? 

A     Oh,  it  sure  was.    There  was  no  pleasure  to  be  in  it. 

Q     I  agree  with  you  in  that  respect  at  least. 

A     Well,  that  is  good. 

Q  You  don't  know  whether  the  Japanese  confiscated  any  of 
this  flour  that  was  left  in  Clarksou's  warehouse? 

A     No,  I  don't  know. 

Q  Isn't  it  a  fact  that  a  part  of  the  flour  which  was  on  the 
"pleiades"  was  landed  there? 
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A  I  would  say  that  there  was  nut  iiioi'c  than  from  1,500  to 
2,000  bags  hmded  from  that  boat. 

Q     Is  it  not  a  fact — 

A     (luterruptinji)     And  it  was  not — 

Q  (Iuterruptin<>)  \\'as  not  some  of  the  tlour  placed  upon 
lighters  and  these  lighters  were  carried  out  to  sea? 

A     It  was  impossible  for  lighters  to  be  carried  out  to  sea. 

Q     You  say  that  is  not  true? 

A     That  is  not  true;  that  could  not  be. 

Q  And  isn't  it  a  fact  also  that  the  Russians  confiscated 
about  eight  or  ten  thousand  sacks? 

A     I  don't  believe  it ;  in  fact  I  know  it ;  no. 

Q     You  don't  believe  that  is  true  at  all? 

A     No,  I  don't. 

Q     It  was  then  taken  over  to  Dalny,  was  it? 

A     It  was  taken  over  to  Che-fu. 

Q     Did  Clarkson  &  Company  have  a  warehouse  there? 

A     No. 

Q     Didn't  they  have  a  warehouse  at  Che-fu? 

A     No  sir,  not  at  Che-fu. 

Q     Where  was  it  placed  at  Che-fu? 

A  It  was  put  in  a  Avarehouse  of  Cornaby-Eckford  &  Com- 
pany. 

Q     Did  Clarkson  &  Company  have  a  warehouse  at  Dalny  ? 

A     They  had  a  warehouse  at  Dalny. 

Q     Did  the  Russo-Chinese  Bank  have  any  agency  there? 

A     In  Dalny,  yes. 

Q     Also? 

A     Also,  yes.     Mr —  I  would  just  like  to  hand 

Mr.  Gregory  this  letter,  if  I  might,  to  show  that  I  resigned  from 
Clarkson,  and  the  date  (handing  paper  to  counsel). 

Q     That  is  not  a  matter  I  am  concerned  in. 

A  No,  but  it  is  just  a  matter  of  the  date  that  I  pulled  out 
from  Clarkson  &  Company. 

Q  Yes  sir.  Dou  recall  the  fact  of  Mr.  Ostrander  being 
present  there  in  Port  Arthur? 

A     Ostrander,  yes. 

Q     You  were  with  him  possibly — 

A     (Interrupting)     I  saw  Ostrander  there,  yes. 
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Q     And  he  was  in  and  out  of  your  warehouse? 

A     He  was  in  and  out  of  the  ofl&ce. 

Q     Did  he  know  of  this  arrangement  with  the  bank? 

A     I  don't  really  know.     I  don't  remember. 

Q  Didn't  he  see  that  3'ou  were  delivering  this  flour  from 
time  to  time? 

A  Oh,  he  could  not  help  but  see  the  flour  was  going  out 
from  time  to  time. 

Q     Going  out  all  the  time? 

A     Yes.    I  don't  remember  that  Ostrander — 
MB.    McCORD:      (Interrupting)      I   object   to  this  as  am- 
material,  irrelevant  and  incompetent,  and  I  move  to  strike  out 
what  he  has  said  about  Mr.  Ostrander. 

THE  COURT :    I  deny  the  motion. 

Q      (Mr.  Gregory)     Continue  the  answer. 

A     (Continuing)     — that  Ostrander  went  into  the  go-down. 

Q  Mr.  Ostrander  made  frecjueutly  visits  to  Port  Arthur, 
did  he  not? 

A     Yes,  Ostrander  was  there  on  several  occasions. 

Q  This  practice  that  you  speak  of  had  been  continuing 
for  some  years,  had  it,  regarding  the  bank  and  Clarkson  & 
Company? 

A     Yes. 

Q  Mr.  Ostrander  must  have  known,  must  he  not,  coming 
in  and  going  out  all  the  time,  about  it? 

A  Well,  I  don't  know.  I  never  had  a  great  deal  to  do  with 
Ostrander.    He  was  with  Davidson  more. 

Q  Mr.  Ostrander  of  course  knew  all  about  the  fact  that 
you  were  representing  the  steamboat  company? 

A     I  presume  he  did.    I  don't  know. 

Q     That  was  a  fact  well  known  in  Port  Arthur,  was  it  not? 

A     Yes,  it  could  not  help  but  be  known,  because — 

Q  (Interrupting)  Did  you  ever  have  any  correspondence 
with  the  defendant  bank,  the  bank  of  Commerce? 

A     No  sir. 

Q  You  have  had  no  letters  with  them  at  all  concerning  any 
of  these  matters? 

A     No.  no. 
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REDIRECT  EXAMINATION. 

Q  (Mr.  JMcCord)  Mr.  Short,  Avhat  became  of  this  letter  of 
guaranty  after  you  signed  it  ou  behalf  of  Clarkson  &  Company? 

A     Well,  I  don't  know.    The  Bank— 

Q     (Interrupting)     Who  did  3'ou  give  it  to? 

A     The  manager  of  the  bank,  thej^  took  it. 

Q    Who  was  Friedberg? 

A  Friedberg-  was — oh,  I  don't  know  what  you  would  call 
him,  he — 

Q     (Interrupting)     What  did  he  do? 

A  Well,  he  sat  around  the  bank  and  he  signed  the  drafts — 
tw^o  signatures  to  a  draft — Friedberg  with  a  man  named  Pav- 
lofif. 

Q  Was  there  anybody  that  had  charge  of  the  shipping  and 
arrival  of  the  goods  coming  over  on  steamships  and  so  on? 

A  There  was  a  man  by  the  name  of  Neigabaur,  I  think  it 
was,  Neigabaur ;  that  is  the  man  that  had  charge  of  the  shipping 
— bank  shipping.  They  very  often  had  a  tramp  steamer  con- 
signed to  the  bank. 

Q    And  who  was  the  other  manager  besides  Ofsvankin? 

A     Ofsvankin  was  the  manager  of  the  bank. 

Q     Well,  who  was  next  in  authority  to  him? 

A  Well,  that  would  be  perhaps  Friedberg  or  Pavloff. 
Previous  to  that  it  was  Moss. 

Q     Where  is  Mr.  Ofsvankin  now? 

A     I  don't  know. 

Q     Wasn't  there  some  other  man  there? 

A  vSome  other  manager?  There  was  Mr.  Berg,  a  director 
of  the  Russo-Chinese  Bank  from  St.  Petersburg,  and  a  Mr. 
Dard,  were  both  in  Port  Arthur  for — oh,  six  or  nine  months 
trying  to  straighten  up  the — 

Q     (Interrupting)     When? 

A     What? 

Q  I  say,  with  reference  to  the  time  you  left  Port  Arthur 
how  long  had  they  been  there  before  that? 

A  Oh,  they  had  been  there  for  six  or  eight  months,  at 
least  Berg  had.    Dard  had  been  there  and  gone  back. 

Q     Was  Mr.  Berg  there  when  you  left? 
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A     I  don't  remember  exactly. 

Q     What  has  become  of  Ofsvankin  now  ? 

A  From  somebody's  deposition  I  saw  he  was  manager  of 
the  bank  in  Vladivostok. 

Q     He  is  not  one  of  the  witnesses  who  have  testified  here? 

A  No,  he  has  not  testified.  He  was  the  manager  of  the 
bank  and  has  not  testified. 

Q  Counsel  asked  you  something  about  the  quantity  of  flour 
that  was  on  hand  after  the  arrival  of  the  "Hyades"  flour.  That 
was  thirty-six  thousand  and  some  odd  bags,  was  it  not?  And 
you  said  there  were  how  many  then,  eight  or  ten  thousand,  six 
or  eight  thoiisand? 

A  About  from  six  to  eight  thousand  bags;  I  can't  say 
definitely. 

Q  AVell  then  there  was  forty-two  to  forty-four  thousand 
sacks  in  the  warehouse? 

A     About  that. 

Q  And  you  think  that  at  the  time  you  left  Port  Arthur 
there  had  been  eight  or  ten  thousand  sold? 

A  I  would  figure  from  eight  to  ten  thousand  bags.  I 
can't  say  definitely. 

Q  That  still  leaves  about  thirty-two  to  thirty-four  thou- 
sand? 

A     Somewhere  around  there,  more  or  less;  I  can't  say. 

Q  Now,  in  regard  to  the  Comprador  who  bought  this  flour, 
how  did  they  make  their  payments — how  frequently? 

A  The  Comprador,  he  made  his  payments  to  Clarkson  & 
Company  as  soon  as  the  Chinese  sub-contractors  on  the  forts 
and  roads  would  pay  the  money  to  him,  which  was  probably 
every — some  every  ten  days,  some  every  two  weeks,  and  there 
was  always  outstanding  twenty  to  thirty — 

Q     (Interrupted)     Were  those  accounts  good? 

A     Absolutely  good. 

Q  I  believe  in  answer  to  one  of  Mr.  Gregory's  questions 
you  stated  that  when  you  made  the  arrangement  with  the  bank 
you  immediately  credited  the  Centennial  Mill  Company  Avith 
the  amount  of  the  invoice? 

A     With  the  amount  of  the  invoice. 

Q    W^as  that  done  in  this  case? 
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A     It  was  done  in  every  case,that  is,  up  to  tlie — 

Q  (Interrupting)  That  was  done  before  or  after  this 
letter  of  guaranty  was  signed. 

A  Well,  that  is  done — the  invoice  is  put  on  file  and  on 
the  first  of  the  month  it  was,  with  other  invoices,  papers — 
was  credited  up  to  the  people  from  whom  we  bought  goods. 

Q  But  at  the  time  the  letter  of  guaranty  was  signed  I 
understood  you  to  say  that  you  had  credited  the  Centennial 
Mill  Company  at  that  time;  is  that  right? 

A  Well,  within — at  the  time  or  within  a  day  or  so.  Those 
invoices  were  received  and  were  credited  up  to  the  parties, 
and  then  when  the  drafts  were  paid  the  money  was  charged 
to  them. 

Q  Counsel  asked  you  if  you  were  willing  to  take  chances 
on  violating  the  law  without  having  any  written  consent.  What 
were  your  relations  with  Ofsvankin? 

A     Very  friendly. 

Q     What  kind  of  a  man  was  he? 

A     A  very,  very  fine  man. 

Q  I  presume  that  you  thought  when  they  gave  you  their 
consent  that  was  all  right? 

A  I  had  every  confidence  in  Ofsvankin,  and  I  think  he  had 
in  us. 

RECROSS  EXAMINATION. 

Q  (Mr.  Gregory)  I  desire  to  ask  you,  Mr.  Short,  one 
or  two  other  questions.  I  will  call  your  attention  to  the  testi- 
mony of  Mr.  David  M.  Clarkson,  of  your  firm,  in  which  he  says : 
"Our  custom  was  that  the  goods  should  be  turned  over  only 
on  the  presentation  of  the  documents."  Your  testimony  differs 
from  that  somewhat,  does  it  not? 

A    What  is  that  he  says,  sir? 

Q  "Our  custom  was  that  the  goods  should  be  turned  over 
only  on  presentation  of  the  documents." 

A  I  presume  he  refers  there  to  people  who  came  to  Clarkson 
&  Company's  office  to  obtain  goods. 

Q     Yes. 

A  They  would  have  to  present  the  bill  of  lading  or  a  letter 
of  guaranty,  or  at  least  a  letter  of  guaranty  by  the  bank,  for 
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the  amount,  before  they  would  get  delivery.  These  bills  of 
lading  were  taken  up  by  the  shipping  clerk  in  Clarkson's  office 
and  at  different  periods  forwarded  to  different  steamship  com- 
panies as  they  required  these  bills  of  lading. 

Q  Do  you  recall  the  receipt  of  a  letter  dated  July  18th, 
1903,  from  Mr.  Clarkson,  addressed  to  your  firm  at  Port  Arthur, 
in  which  he  calls  attention  to  the  fact  that  you  had  been 
allowing  goods  to  be  gotten  out  of  the  warehouse  without  the 
production  of  documents? 

A  No,  I  don't.  I  have  studied  that  and  I  can't  place  it 
at  all. 

Q    You  don't  remember  anything  about  that? 

A     I  don't  remember  at  all. 

Q  And  you  don't  remember  anything  about  the  fact  that 
he  mentions — the  case  of  Guntz  &  Albers,  allowing  it  to  be 
done? 

A  No,  I  don't.  Guntz  &  Albers  is  a  very  large — probably 
the  largest  trading  house  in  the  Far  East. 

Q  I  call  your  attention  to  the  fact  that  Mr.  Clarkson  says 
in  the  letter  "Mr.  Davidson  and  Mr.  Short  both  mentioned 
the  fact  that  as  Guntz  &  Albers  gave  goods  on  the  firm's  letter 
of  guarranty,  without  the  bank's  endorsement,  they  considered 
they  must  do  the  same."    You  don't  recall  that? 

A  I  don't  recall  that,  but  I  would  say  that  if  Guntz  & 
Albers  came  to  me  with  a  letter  of  guaranty  to  deliver  their 
bill  of  lading  as  soon  as  they  received  it,  that  I  would  let  them 
have  it  in  those  cases,  because  they — 

Q  (Interrupting)  Without  any  letter  from  the  bank 
at  all? 

A     In  small  amounts. 

Q     In  small  amounts? 

A  Yes,  because  they  are  very  reliable  and  a  very  large 
house. 

Q  If  any  large  and  reliable  house  came  to  you,  you  would 
permit  them  to  take  goods  whether  they  had  the  bill  of  lading 
or  not? 

A     If  it  was  a  moderately  small  affair,  not  a  large  order. 

Q     In  other  words,  the  production  of  these  bills  of  lading 
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was  not  considered  by  Clarksou  &  Company  a  very  essential 
matter  so  far  as  small  shipments  at  least  were  concerned? 
A     Not  for  a  little  trifling  tiling,  but  with  large  ones  it  was. 

REDIRECT  EXAMINATION 

Q  (Mr.  McCord)  You  said  a  while  ago  that  the  docu- 
ments were  often  kept  by  the  bank.  How  frequently  would 
you  gather  up  the  documents  after  the  drafts  had  been — 

A  (Interrupting)  Well,  the  shipping  clerk  had  charge 
of  that  and  was  supposed  to  send  those  bills  of  lading  to  the 
different  steamship  companies  at  different  inteiwals,  no  set 
time  for  it. 

Q     Did  you  get  more  than  one  at  a  time? 

A     More  than  one — 

Q  (Interrupting)  After  you  had  sold  the  flour,  I  say, 
did  you — when  the  guaranty  was  signed  you  said  sometimes 
you  left  it  and  sometimes  you  did  not. 

A     Well,  whenever  the  draft  was  paid  we  always  got  it. 
(Witness  excused.) 

WILLIAINI   STEWART  DAVIDSON 

(Sworn  by  American  Consul-General  at  Shanghai,  China) 
INTERROGATORY  NO.  1 

Q     What  is  your  name? 

A     William  Stewart  Davidson.  , 

INTERROGATORY  NO.  2 

Q     Where  do  jon  reside? 

A  In  the  city  of  Shanghai,  China,  at  No.  10  Canton  Road. 
INTERROGATORY  NO.  3 

Q     What  is  your  occupation? 

A     I  am  a  director  in  the  firm  of  J.  A.  Wattie  &  Company, 
Limited. 
INTERROGATORY  NO.  4 

Q     How  long  have  you  resided  in  Shanghai  ? 

A     Since  1904. 
INTERROGATORY  NO.  5 

Q     Where  did  you  reside  during  the  year  1903? 

A  During  the  year  1903  I  resided  at  Port  Arthur,  North 
China. 
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INTERKOGATORY  KO.  6 

Q     What  was  your  business  during  that  time? 

A     I  was  manager  of  the  firm  of  Clarkson  &  Company. 

INTERROGATORY  NO.  7 

Q     How  long  did  you  occupy  that  position? 
A     From  April,  1900. 

INTERROGATORY  NO.  8 

Q     What  power  of  attorney  did  you  have  as  manager? 

A  I  had  the  fullest  jiower  of  attorney  that  was  possible 
to  give  under  Russian  law. 

INTERROGATORY  NO.  9 

Q     This  power  of  attorney  was  renewed  each  year? 
A    Yes,  sir;  each  year. 

INTERROGATORY  NO.  10 

Q  What  was  the  nature  of  the  business  of  Clarkson  & 
Company  ? 

A  They  were  importers,  stevedores,  commission  agents, 
shipping  agents  and  agents  of  fire  insurance  companies.  They 
did  a  general  business  of  that  character. 

INTERROGATORY  NO.  11 

Q  Did  Clarkson  &  Company  control  any  warehouses  in 
Port  Arthur? 

A  Clarkson  &  Company  owned  two  warehouses  in  Port 
Arthur. 

INTERROGATORY  NO.  12 

Q  W^ho  were  the  agents  at  Port  Arthur  for  the  Boston 
Steamship  Company  and  the  Boston  Towboat  Company? 

A     Clarkson  &  Company. 

INTERROGATORY  NO  13 

Q  With  whom  did  Clarkson  &  Company  do  their  banking 
business  in  Port  Arthur? 

A     The  Russo-Chinese  Bank. 

INTERROGATORY  NO.  14 

Q  What  was  the  volume  of  the  business  of  Clarkson  & 
Company  with  the  Russo-Chinese  Bank? 

A  Well,  it  is  impossible  for  me  to  give  exact  figures.  The 
only  thing  I  can  say  is  that  they  operated  on  an  extensive  basis. 
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INTERROGATORY  NO.  15 

Q     How  long  have  you  lived  in  the  Orient? 
A     Over  fourteen  years. 

INTERROGATORY  NO.  10 

Q  Before  taking  charge  of  Clarkson  &  Company's  business 
in  Port  Arthiir,  where  did  you  reside  in  the  Orient? 

A  Immediately  before  I  went  to  I'ort  Arthur  I  lived  in 
Vladivodstok,  and  previous  to  that  in  Yokohama. 

INTERROGATORY  NO.  17 

Q  How  long  Avere  you  in  Vladivostok  and  what  was  your 
business  there? 

A  I  went  to  Vladivostok  as  a  permanent  resident.  I  arrived 
in  Vladivostok  and  immediately  took  up  a  permanent  residence 
on  the  4th  of  Jul}',  1898,  and  joined  the  firm  of  Clarkson  & 
Company  as  manager  of  the  engineering  department  and  re- 
mained in  that  position  until  September,  1890,  when  I  went  on 
a  trip  to  Europe  and  America  for  Clarkson  &  Company,  and 
returned  to  Vladivostok  March,  1900,  when  I  was  asked  by 
the  head  of  the  firm  to  take  charge  of  the  office  in  Port  Arthur 
for  a  few  months. 

INTERROGATORY  NO.  18 

Q     In  what  capacity? 

A  As  manager  of  the  engineering  department  of  Clarkson 
&  Company. 

INTERROGATORY  NO.  19 

Q  Are  you  familiar  with  the  customs  and  methods  of 
bankers  in  dealing  with  importers  in  the  Orient? 

A     Yes  sir. 

INTERROGATORY  NO.  20 

Q  What  is  the  custom  of  bankers  with  reference  to  pre- 
senting drafts  for  acceptance?" 

;MR.  GREGORY :  Now,  may  it  please  the  court,  we  desire 
to  object  to  that  question  as  incompetent,  irrelevant  and  imma- 
terial, upon  two  grounds :  First,  that  there  is  no  reason  for 
the  court  to  now  invoke  any  ciistom  or  usage,  because  the 
contract  in  this  case  is  clear  and  specific  and  direct ;  in  other 
words,  there  is  no  necessity  for  an  implied  contract,  because 
there  is  an  express  one;  and  upon  the  second  ground  that  the 


178  RUSSO-CHINESE    BANK    VS. 

question  does  not  refer  to  the  conditions  prevailing  in  this 
case,  because  it  does  not  ask  with  reference  to  presenting  drafts 
for  acceptance  which  are  sent  as  against  paj^ment,  but  it  asks 
generally  as  to  drafts  for  acceptance.  Now,  of  course  there  may 
be  one  custom  of  bankers  concerning  one  sort  of  a  draft  and 
another  concerning  the  other  kind  of  a  draft,  but  to  invoke 
now  a  custom  generally  and  say  that  it  applies  to  this  case 
is,  we  submit,  utterly  incompetent,  irrelevant  and  immaterial. 

THE  COURT:     I  overrule  the  objection. 

MR.  GREGORY:     Note  an  exception. 

THE  COURT:     Exception  allowed. 

A  As  soon  as  the  bank  receives  the  draft  it  is  customary 
for  them  to  request  the  drawee  to  accept  it,  either  by  asking 
the  drawee  to  come  to  the  bank  or  sending  it  around  to  his 
oflfice. 

INTERROGATORY  NO.  21 

Q  What  is  the  established  custom  among  bankers  at 
Oriental  ports  with  reference  to  the  handling  of  drafts  with 
bills  of  lading  and  documents  attached,  when  the  drafts  are 
in  their  hands  for  collection?" 

MR.  GKE(iORY:  Your  Honor  will  allow  me  the  same 
objection  as  that  made  to  the  previous  one,  and  the  third  point 
that  it  is  not  pleaded  in  the  pleadings. 

THE  COURT :     The  objection  is  overruled. 

MR.  GREGORY:     Exception. 

THE  COURT:     Exception  allowed. 

"A  The  established  custom  among  bankers  in  the  Orient 
is  not  to  part  with  the  documents  until  the  drafts  have  been 
paid,  if  the  documents  are  only  deliverable  against  payment. 
It  often  happens,  however,  that  the  firm  upon  which  the  draft 
is  drawn  has  a  good  credit  with  the  bank  and  under  those 
circumstances  the  bank  delivers  the  documents  against  accept- 
ance and  thereby  accepts  responsibility." 

MR.  GREGORY :  We  ask  that  last  portion  of  the  answer, 
to-wit,  beginning  with  "It  often  happens"  go  out,  as  not  re- 
sponsive to  the  question. 

THE  COURT:     The  motion  is  denied. 

MR.  GREGORY:     Note  an  exception. 

THE  COURT :     Exception  alloAved. 
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"INTERROGATORY  NO.  22 

Q  What  is  tlie  custom  of  the  Russo-Chineso  I?ank  upon 
the  arrival  of  shipments  were  drafts  with  bills  of  lading  are 
attached  are  in  their  hands  for  collection?" 

MR.  GREGORY  :  We  object  to  any  evidence  of  this  custom 
on  the  grounds  previously  stated  and  upon  the  further  ground 
that  there  is  no  pleading  whatever  here  concerning  this  matter, 
therefore  it  is  incompetent,  irrelevant  and  immaterial.  There 
is  no  statement  in  the  question  as  to  the  character  of  the  draft 
referred  to,  whether  it  was  a  draft  as  against  acceptance  or 
whether  it  was  a  draft  as  against  payment.  For  example,  the 
question  is  this,  Y''our  Honor:  "What  is  the  custom  of  the 
Russo-Chinese  Bank  upon  the  arrival  of  shipments  where  drafts 
with  bills  of  lading  are  attached  are  in  their  hands  for  collec- 
tion?" Now  there  are  two  kinds  of  drafts.  One  is  a  draft 
which  authorizes  them  to  turn  the  bill  of  lading  over  when 
it  is  accepted ;  that  is  one  thing.  The  other  is  where  the  draft 
says  they  shall  retain  the  bills  of  lading  until  it  is  paid;  that 
is  another  thing.  But  now  this  question  is  asked  and  the  answer 
is  nmde  as  if  it  were  a  general  statement. 

THE  COURT:  I  allowed  Mr.  Spencer  to  testify  about 
custom.  The  word  "custom"  is  confusing  as  a  legal  term, 
because  in  law  a  custom  is  a  species  of  law.  I  would  not  have 
allowed  Mr.  Spencer  to  be  interrogated  about  special  customs 
that  take  the  place  of  statutes  unless  it  was  a  custom  that  was 
pleaded.  I  understand  these  questions  to  be  in  the  same  line 
as  the  testimony  of  Mr.  Spencer,  to  enlighten  the  jury  as  to  the 
course  of  business — the  ordinary  course  of  business,  not  to 
change  the  rights  of  the  parties  by  a  peculiar  custom  that 
changes  the  law,  but  simply  to  show  the  jury  what  the  usual 
and  ordinary  course  of  business  is.  Being  across  the  water, 
they  may  have  practices  there  tJiat  would  be  unusual  here, 
and  whatever  the  practice  is  I  think  we  are  entitled  to  know 
by  the  testimony  of  witnesses  who  can  tell  us. 

^IR.  GREGORY^ :  I  do  not  want  to  seem  unduly  insistent, 
Your  Honor,  and  therefore  I  shall  not  further  take  up  the 
time  of  the  court  and  jury  with  this  matter,  because  we  have 
our  exception,  but  I  simply  wish  to  again  assert  that  I  don't 
think  that  counsel  can  find  any   authority  which   says  that 
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where  there  is  a  precise  contract  expressed  as  there  was  here, 
that  custom  of  usage  can  ever  be  invoked,  when  that  contract  is 
not  ambiguous.    That  is  my  understanding  of  the  law. 

THE  COURT :  I  will  give  an  instruction  like  that  to  the 
jury  in  this  case. 

MR.  GREGORY:  Then,  if  Your  Honor  please,  if  that 
is  so,  and  the  contract  in  this  case  is  not  ambiguous  but  is 
precise,  the  testimony  is  not  admissible. 

THE  COURT :  It  may  go  in  as  a  part  of  the  res  gestae — 
of  the  circumstances  of  the  transaction. 

MR.  GREGORY :     Note  an  exception. 

THE  COURT  :     Exception  allowed. 

"A  The  custom  of  the  Russo-Chinese  Bank  at  Port  Arthur 
was  to  see  that  the  cargo  was  stored  and  insured  and  the  mana- 
gers of  the  Russo-Chinese  Bank  have  frequently  come  to  the 
ofBce  of  Clarkson  &  Company  to  ascertain  if  certain  cargo  was 
properly  stored  and  have  taken  out  fire  insurance  with  some 
of  the  fire  insurance  companies  for  which  Clarkson  &  Company 
acted  as  agents,  on  such  cargo." 

MR.  GREGORY:  We  ask  now,  first,  that  the  answer  go 
out  as  incompetent,  irrelevant  and  immaterial — the  entire 
answer,  and  then  we  specflcally  ask  that  that  portion  of  the 
answer  which  begins  with  the  words  "and  the  managers  of  the 
Russo-Chinese  Bank  have  frequently  come  to  the  office  of  Clark- 
son &  Company"  down  to  the  end  of  the  sentence  be  stricken 
out  as  not  responsive  to  the  question  and  as  being  no  evidence 
of  a  custom. 

MR.  McCORD:     It  is  clearly  responsive  to  the  question. 

THE  COURT  :     The  motion  to  strike  is  denied. 

MR.  GREGORY :     We  note  an  exception. 
"INTERROGATORY  NO.  23 

Q  In  transactions  taking  place  between  the  firm  of  Clark- 
son &  Company  at  Port  Arthur  and  the  branch  of  the  Russo- 
Chinese  Bank  at  Port  Arthur,  were  these  customs  strictly 
observed?" 

MR.  GREGORY:  May  it  please  the  court,  we  have  an 
additional  objection  to  make  to  this  question.  We  object  to 
it  upon  the  same  grounds  as  previously  made  and  upon  this 
additional  ground,  that  there  is  no  pleading  whatever  here 
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to  the  effect  that  there  was  a  practice  between  these  parties 
to  disregard  the  other  custom,  and,  furthermore,  that  the  matter 
is  absurd  upon  the  face  of  it  because  they  uow  allege  in  oue 
place  that  the  custom  was  not  to  part  with  the  goods  uutil  they 
were  paid,  and  now  proceeds  to  state  that  the  practice  was  to 
do  that  thing.  Now,  just  as  soon  as  you  have  the  practice  the 
custom  ceases.  In  other  words,  it  could  not  be  the  custom 
between  the  parties  when  they  continually  violate  it,  the  two 
matters  cannot  stand  together.  The  question,  therefore,  Your 
Honor,  is  this  way,  they  first  of  all  ask  what  the  general  custom 
is;  that  is  answered,  and  then  says  "What  was  the  practice?" 
He  says  this  was  directly  opposite  to  the  custom,  therefore  it 
negatives  the  custom,  one  fights  the  other.  You  can't  have 
two  customs  antagonistic  existing  at  the  same  time.  Now  we 
feel,  very  strongly.  Your  Honor,  that  this  is  utterly  irrelevant 
and  incompetent,  but  I  assume  Your  Honor  will  rule  the  same 
as  before. 

THE  COURT:  You  may  as  well  argue  to  me  that  if  the 
witness  says  one  thing  and  then  contradicts  it  that  he  should 
not  be  allowed  to  say  it.  Now  it  is  for  the  jury  to  consider 
your  ar<;:uirient  here  that  one  statement  contradicts  the  other. 

MR.  GREGORY :     No,  Your  Honor,  perhaps  I  didn't  make 
my  point  clear. 
'  THE  COURT :     Yes,  I  think  you  did. 

MR.  GREGORY:  What  the  witness  has  said  is  this,  not 
that  he  is  mistaken  at  all,  but  he  first  said  "this  was  the  custom" 
and  then  in  the  next  breath  he  says  "the  practice  was  this." 
How  can  those  two  things  stand  together? 

MR.  McCORD:     That  is  for  the  jury. 

MR.  GREGORY" :     No,  it  is  a  question  of  law.  Your  Honor. 

THE  COURT :     The  jury  will  handle  it,  probably. 

MR.  GREGORY":  Well,  of  course  I  understand  that  is 
Y'our  Honor's  decision.  I  am  simply  getting  my  record  straight 
here,'Y''our  Honor. 

THE  COURT:     Yes  sir,  exception  allowed. 

"A  These  customs  were  not  strictly  observed  as  the  Russo- 
Chinese  Bank  at  Port  Arthur  allowed  Clarkson  &  Company 
to  have  the  bills  of  lading  and  other  documents  attached  to 
the  draft  before  the  draft  was  paid.     This  only  happened  I 
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iniyht  say  when  the  aiuoimt  involved  was  a  considerable  amount 
such  as  would  be  the  case  in  floui'  shipments." 

MR.  GREGORY:  Now  we  ask  that  after  the  word  "al- 
lowed'' to  the  end  of  the  sentence  be  struck  out  as  not  respon- 
sive to  tlie  question,  and  further  that  it  is  incompetent,  irrele- 
vant and  immaterial  and  not  pleaded  and  being  no  evidence 
of  a  custom  or  usage. 

THE  COURT :     The  motion  is  denied. 

MR.  GREGORY:     Exception. 

THE  COURT  :     Exception  allowed. 

"INTERROGATORY  No.  24. 

Q  Why  would  the  bank  permit  this  to  be  done  by  Clarkson 
&  Company? 

MR.  GREGORY :  We  object  to  this  question  as  incom- 
petent, irrelevant  and  immaterial  and  cross  examination  of  his 
own  witness.  His  witness  has  stated  this  fact  and  he  is  not 
obliged  to  cross  examine  him  to  state  why  it  is  so. 

THE  COURT  :     Objection  overruled. 

MR.  GREGORY  :     Note  an  exception. 

"A  Because  the  firm  of  Clarkson  &  Company  was  estab- 
lished at  the  instigation  and  with  the  assistance  of  the  Russo- 
Chiuese  Bank  in  Vladivostok  in  1897.  Mr.  Clarkson  went  to 
Vladivostok  about  that  time  and  then  then  managers  of  the 
Russo-Chinese  Bank  at  Vladivostok  reqtiested  him  to  establish 
what  they  called  an  American  firm  and  the  Russo-Chinese  Bank 
found  him  a  Russian  partner.  Neither  Mr.  Clarkson  or  his 
Russian  partner  put  one  cent  of  capital  into  the  firm.  Not- 
withstanding this  the  Russo-Chinese  Bank  opened  credits  for 
the  firm  of  Clarkson  &  Company  for  a  sum  of  over  a  million 
roul)les.  Towards  the  end  of  the  year  1898  when  the  firm  of 
Clarkson  &  Company  had  been  established  one  year,  roughly 
speaking,  Mr.  Clarkson  was  al)sent  from  Vladivostok  and  I 
was  in  charge  when  the  bank,  the  Russo-Chinese  Bank,  pre- 
sented a  statement  of  accounts  showing  that  the  firm  of  Clark- 
son &  Company  owed  the  Russo-Chinese  Bank  approximately 
eight  hundred  thousand  roubles.  I  thereupon  looked  into  mat- 
ters and  particularly  the  accounting  department,  with  which 
I  had  not  concerned  myself  i>reviously,  and  found  that  there 
was  absolutely  no  books  showing  what  credits  had  been  opened 
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or  what  sums  liad  been  drawn  against  any  particular  credit. 
In  other  words,  there  was  no  means  of  refuting  or  corroborating 
the  statement  presented  b^'  the  Kusso-Chinese  Bank  so  I  could 
do  nothing.  Upon  Mr.  Clarkson's  return  from  Port  Arthur  the 
matter  was  gone  into  and  rather  than  employ  the  services  of  a 
chartered  accountant  to  go  over  the  books  and  the  transact icm 
in  detail,  he  preferred  to  accept  liability  according  to  the  Russo- 
Chinese  Bank's  statement  for  this  eight  hundred  thousand 
roubles.  There  were  goods  in  hand  representing  a  value  of 
approximately  three  hundred  to  four  hundred  thousand  roubles 
and  therefore  there  had  been  a  loss  on  the  first  year's  business 
of  between  three  hundred  and  four  hundred  thousand  roubles. 
Clarkson  &  Company  continued  to  owe  the  Russo-Chinese  Bank 
this  liugh  sum  for  many  years  and  it  was  on  account  of  this 
debit  balance  that  the  bank,  the  Russo-Chinese  Bank,  afforded 
these  special  facilities  for  doing  business  to  Clarkson  &  Com- 
pany. 

MR.  GREGORY:  We  ask  that  all  the  portions  of  that 
answer  following  the  words  "Mr.  Clarkson  went  to  Vladi- 
vostok" be  struck  out  as  not  responsive  to  the  question,  and, 
furthermore,  that  all  those  portions  which  pretend  to  give  a 
history  of  the  bank  balance  between  the  two  institutions  be 
struck  out  as  not  responsive. 

THE  COURT :     The  motion  to  strike  is  denied. 

MR.  GREGORY :     Note  an  exception. 

"INTERROGATORY  No.  25. 

Q  When  Clarkson  &  Company  were  allowed  to  take  deliv- 
ery of  the  cargo  under  the  circumstances  you  have  described, 
who  held  the  bills  of  lading? 

A  The  custom  was  for  the  bank,  the  Russo-Chinese  Bank, 
to  deliver  the  bills  of  lading  to  Clarkson  &  Company  when 
Clarkson  &  Company  accepted  the  draft. 

INTERROGATORY  No.  26. 

Q     For  how  long  was  this  practice  kept  up? 

A  This  custom  Avas  in  practice  from  the  time  I  took  charge 
of  the  firm  of  Clarkson  &  Company  in  Port  Arthiir  until  I  left. 

INTERROGATORY  No.  27 

Q     Were  there  any  other  banks  in  Port  Arthur? 
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A  No,  but  the  Hongkong  &  Shanghai  Banking  Corporation 
had  an  agency  in  Port  Arthur. 

INTERROGATORY  No.  28 

Q     What  was  their  practice  in  matters  of  this  kind? 

A  To  my  knowledge  they  never  allowed  the  bills  of  lading 
to  be  surrendered  until  the  draft  had  been  met. 

INTERROGATORY  No.  29 

Q  Had  the  firm  of  Clarkson  &  Company  at  Port  Arthur 
had  any  business  transactions  with  the  Centennial  Mill  Com- 
pany at  Seattle,  Washington? 

A     Yes,  sir. 

INTERROGATORY  No.  30 

Q     What  was  the  nature  of  them? 

A  Clarkson  &  Company  had  bought  large  quantities  of 
flour  from  the  Centennial  Mill  Company  at  Seattle,  Washington. 

INTERROGATORY  No.  31 

Q     How  was  the  payment  for  this  flour  made? 

A  The  Centennial  Mill  Company  drew  on  Clarkson  &  Com- 
pany a  ninety  day  sight  draft  for  the  value  of  shipment  with  the 
bill  of  lading  and  insurance  policy  attached  to  the  draft  which 
was  to  be  surrendered  against  payment. 

INTERROGATORY  No.  32 

Q  What  was  the  practice  of  the  Russo-Chinese  Bank  at 
Port  Arthur  in  dealing  with  Clarkson  &  Company  in  reference 
to  these  shipments  from  the  Centennial  Mill  Company?'' 

MR.  GREGORY:  I  make  the  same  objection  as  to  the 
practice  as  heretofore  made,  Your  Honor. 

THE  COURT:     Objection  overruled. 
MR.  GREGORY:     Exception. 

THE  COURT  :     Exception  allowed. 

"A  The  Russo-Chinese  Bank  invariably  during  my  connec- 
tion with  the  firm  of  Clarkson  &  Company  surrendered  the  bills 
of  lading  and  other  shipping  documents  on  acceptance  of  the 
draft.  Afterwards  upon  the  sale  of  flour  by  Clarkson  &  Com- 
pany the  proceeds  of  such  sales  were  put  into  the  Russo- 
Chinese  Bank  and  wlien  the  sums  so  paid  in  were  large  enough 
it  was  customary  to  ask  the  bank  to  telegraph  the  equivalent 
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of  these  sums  in  American  curreuc}'  to  America  in  order  to 
avoid  further  interest  charges. 

INTERROGATORY  No.  33 

Q  State  fully  and  in  detail  the  custom  between  Clarkson 
&  Companj'  and  the  Russo-Chinese  Bank  with  reference  to  the 
handling  of  Hour  covered  by  documents  held  by  the  bank?" 

MR.  GREGORY :  We  object  to  this  question  as  incom- 
petent, irrelevant  and  immaterial,  there  being  no  ground  shown 
for  the  introduction  of  the  custom,  and  the  witness  not  having 
been  shown  to  have  had  any  personal  knowledge  whatever  of 
the  particular  transaction  involved. 

THE  COURT :     The  objection  is  overruled. 

MR.  GREGORY:     Exception. 

''And  state  whether  or  not  the  Russo-Chinese  Bank  con- 
sented to  the  sale  of  the  flour  on  the  "Hyades"  by  Clarkson  & 
Company  prior  to  the  payment  of  the  drafts?" 

MR.  GREGORY:  Same  objection.  I  should  nav-r  made  it 
at  the  end  of  the  question. 

THE  COURT :  Y''ou  will  have  an  exception  to  my  ruling 
overruling  any  objection  to  this  line  of  questions. 

"A  As  soon  as  the  draft  reached  the  Russo-Chinese  Bank 
it  was  customary  for  the  Russo-Chinese  Bank  to  inform  Clark- 
son &  Company  of  its  arrival  and  then  this  notification  was 
given  by  a  request  from  the  bank  that  it  should  be  accepted. 
The  draft  usually  arrived  some  time  before  the  goods  and  it 
was  usual  to  accept  it  before  the  steamer  carrying  the  goods 
had  arrived  in  port.  Upon  the  arrival  of  the  steamer  carrying 
the  goods  in  port  some  one  in  authority  from  Clarkson  &  Com- 
pany would  go  to  the  Russo-Chinese  Bank  and  make  arrange- 
ments to  get  the  documents  attached  to  the  draft  upon  accept- 
ance of  the  draft  and  invariably  this  was  accomplished.  The 
RussQ-Chinese  Bank  when  surrendering  documents  before  the 
draft  was  paid  required  that  a  letter  of  hypothication  should 
be  signed  by  Clarkson  &  Company.  I  have  no  copy  nor  original 
of  such  letter  nor  do  I  know  where  one  can  be  found  as  all 
such  letters  were  delivered  to  the  bank,  Russo-Chinese 
Bank,  at  the  time  they  were  signed  but  I  do  know  that  in  sub- 
stance these  letters  stated  that  the  goods  belonoed  to  the  Russo- 
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Chinese  Bank  and  that  the  consignee  agreed  to  pay  to  the 
Kusso-Chinese  Bank  the  proceeds  of  all  sales  when  and  as 
made?  On  or  about  the  loth  day  of  February,  1901,  the  Russo- 
Chinese  Bank  did  consent  to  the  sale  of  the  flour  ex  steamship 
"Hyades,"  if  that  is  the  name  of  the  steamer  that  arrived  at 
Port  Arthur  on  or  about  the  8th  of  February,  1901." 

MR.  GREGORY:  We  ask  now  that  that  portion  of  the 
answer  commencing  with  the  words  "On  or  about  the  15th  of 
February,  1904,  the  Russo-Chinese  Bank  did  consent  to  the 
sale  of  the  flour  ex  steamship  'Hyades,'  if  that  is  the  name  of 
the  Ksteamer  that  arrived  at  Port  Arthur  on  or  about  the  8th 
of  February-,  1901," — that  that  portion  of  the  answer  be  stricken 
as  not  responsive  to  the  question,  and,  furthermore,  that  it  now 
appears  that  this  witness  does  not  refer  to  the  steamer  "Hyades" 
at  all,  which  arrived  at  Port  Arthur  on  January  17th,  but  to 
the  "Pleiades"  which  arrived  there  on  February  8th. 

MR.  McCORD :  I  think  the  testimony  of  the  witness  fur- 
ther on,  Your  Honor,  explains  that  he  had  reference  to  tlie 
"Hyades"  flour.  I  think  that  will  be  a  question  for  the  jury 
to  pass  upon.  I  say  to  the  court  that  in  my  judgment  that  is 
what  it  will  show. 

THE  COURT :  The  objection  is  overrukxl.  The  jury  will 
understand,  however,  that  this  testimony  is  not  relevant  unless 
it  is  connected  up  to  show  the  witness  was  talking  about  the 
"Hyades"  and  not  the  "Pleiades." 

MR.  GREGORY:  We  will  take  a  formal  objection  and  ex- 
ception. 

THE  COURT:     Exception  allowed. 

"INTERROGATORY  No.  34 

Q  And  if  you  answer  that  the  Russo-Chinese  Bank  did 
consent  to  the  sale  of  the  flour  included  in  this  "Hyades"  ship- 
ment prior  to  the  payment  of  the  draft,  state  how  this  consent 
was  manifested.  Did  the  Russo-Chinese  Bank  at  the  time  it 
gave  its  consent  to  the  sale  of  this  flour  require  Clarkson  & 
Company  to  execute  any  written  instrument  recognizing  the 
bank's  ownership  of  the  flour  and  agreeing  to  account  to  the 
Russo-Chinese  Bank  for  the  proceeds  of  the  sale  of  the  flour? 

A  On  or  about  the  15th  of  February,  1904,  I  personally 
notified  the  at  that  time  manager  of  the  Port  Arthur  branch  of 
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the  Kiisso-CIiincse  Itaiik  tliat  I  could  not  get  iu  oommunica- 
tiou  by  telegraph  with  the  head  office  of  Clarkson  &  (>)mi)any ; 
that  I  had  been  ordered  to  leave  Port  Arthur  by  the  Russian 
military  authorities  aud  that  for  these  two  reasons  and  as  there 
was  no  one  there  I  could  leave  in  charge  of  the  alfairs  of  Clark- 
son  &  Coni])any  I  had  made  arrangements  with  a  Russian  firm 
by  the  name  of  Ginsburg  &  Company  to  take  over  the  flour 
and  pay  the  draft,  to  which  arrangement  the  Russo-Chinese 
Bank  consented,  and  as  I  left  Port  Arthur  on  the  17th  of 
February,  lOO-l,  I  do  not  know  whether  the  bank  required 
Ginsburg  &  Company  to  sign  a  letter  of  hypothication  but  as- 
sume that  they  did  not  in  as  much  as  they  had  doubtless  ob- 
tained one  previously  from  Clarkson  &  Company." 

MR.  GREGORY :  We  ask  that  that  portion  of  the  answer 
as  follows :  "but  assume  that  the^'  did  not  in  as  much  as  they 
had  doutless  obtained  one  previously  from  Clarkson  &  Com- 
pany" be  struck  out  as  hearsay. 

THE  COURT  :     Strike  it  out. 

MR.   McCORD:     No  objection. 

THE  COURT:  The  jury  will  understand  that  that  item 
of  evidence  has  been  ruled  out  by  the  court. 

"INTERROGATORY  No.  35 

Q  If  you  answer  that  there  was  a  written  document  re- 
quired by  the  bank  to  be  executed  by  Clarkson  &  Company, 
attach  to  your  deposition  a  copy  of  such  document,  if  you  have 
one,  and  if  you  have  not  such  a  copy,  then  state,  if  you  know, 
where  such  a  copy  of  the  original  document  can  be  found? 

A  I  have  not  a  copy  of  the  letter  of  hypothication  nor  do 
I  know  where  one  can  be  obtained.  These  letters  of  hypothi- 
cation were  always  handed  to  the  bank. 

INTERROGATORY  No.  3G 

Q  If  you  have  not  in  your  possession  or  under  your  con- 
trol any  of  the  duplicate,  originals  or  copies  of  documents 
signed  by  Clarkson  &  Company  to  the  bank,  permitting  Clark- 
son &  Company  to  sell  the  flour  included  in  this  'Hyades' 
shipment  prior  to  the  paj^ment  of  the  draft,  state  the  contents 
of  such  written  instrument  fully,  give  the  substance  of  the 
agreement  that  the  bank  exacted  from  Clarkson  &  Company 
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when  the  bank  gave  its  consent  to  Clarkson  &  Company  to  sell 
said  flour  and  to  account  to  the  bank  for  the  proceeds  thereof? 
A  I  have  no  original,  duplicate  original  nor  copy  of  such 
instrument  of  h3q)othication  given  to  the  Russo-Chiuese  Bank 
by  Clarkson  &  Company  and  it  is  impossible  for  me  to  remem- 
ber the  exact  wording  of  such  letters  in  use  by  the  bank  at  that 
time  as  nearly  eight  years  have  elapsed,  but  in  substance  it 
stated  what  I  have  already  stated. 

INTERROGATORY  No.  37 

Q  If  you  state  that  there  was  such  a  custom  requiring  a 
written  instrument  to  be  executed  by  Clarkson  &  Company  to 
the  bank,  state  how  long  this  custom  had  been  in  force  and 
whether  the  transaction  covering  the  shipment  of  the  Cen- 
tennial Mill  Company  on  the  'Hyades'  was  covered  by  such 
custom?  In  other  words,  did  Clarkson  &  Com^Dany  execute 
such  written  instrument  in  case  of  the  shipment  in  question 
as  in  other  cases  to  which  you  have  referred  in  your  deposition?" 

MR.  GREGORY :  Generally  we  object,  Your  Honor,  upon 
the  same  ground  as  heretofore  stated,  that  there  is  no  room 
here  for  custom  or  practice. 

THE  COURT :     The  objection  is  overruled. 

MR.  GREGORY:     Exception. 

"A  To  the  best  of  my  recollection  this  custom  was  insti- 
tuted and  inaugurated  towards  the  end  of  the  year  1901  or  at 
the  beginning  of  1902.  It  is  impossible  for  me  to  say  positively 
that  the  Russo-Chinese  Bank  required  such  an  instrument  for 
the  shipment  in  question.  All  that  I  can  say  is  that  it  was 
the  custom  for  the  Russo-Chinese  Bank  to  demand  such  an 
instrument  for  all  shijjments  arriving  under  similar  circum- 
stances. 
INTERROGATORY  No.  38 

Q  When  did  the  last  shipment  of  flour  from  the  Centen- 
nial ^lill  Company  to  Clarkson  &  Company  arrive  at  Port 
Arthur? 

A  The  last  shipment  of  flour  from  the  Centennial  Mill 
Company  to  Clarkson  &  Company  at  Port  Arthur  arrived  at 
that  port  on  or  about  the  8tli  of  February,  1904,  but  I  cannot 
say  positively  that  I  have  got  the  exact  date  as  I  was  absent 
from  Port  Artlnir  at  the  time  it  arrived. 
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INTERROGATORY  No.  39 
Q  Where  had  you  been? 
A     Tientsin. 

INTERROGATORY  No.  40 

Q  On  AAhat  steamer  was  this  flour  brought  to  Port  Ar- 
thur? 

A  On  one  of  the  steamers  operated  by  the  Boston  Steam- 
ship Company  or  the  Boston  Towboat  Company.  Either  the 
'Hyades'  or  the  'Pleiades.' 

INTERROGATORY  No.  41 

Q     Who  were  the  agents  for  these  steamers? 
A     Clarkson  &  Company. 

INTERROGATORY  No.  42 

Q  What  was  the  quantity  of  flour  shipped  by  this  steamer 
for  Clarkson  &  Company  from  the  Centennial  Mill  Company? 

A     Between  thirty-flye  and  forty  thousand  sacks. 

INTERROGATORY  No.  43 

Q     Where  was  this  flour  when  you  arrived? 

A  Some  of  it  was  in  the  go-downs  of  Clarkson  &  Company ; 
some  of  it  was  on  the  foreshore;  some  of  it  was  still  in  the 
lighters,  and  it  is  possible  that  there  may  have  been  some  of 
it  still  xmdischarged  from  the  steamer. 

INTERROGATORY  No.  44 
Q     Who  were  the  stevedores? 
A     Clarkson  &  Company. 

INTERROGATORY  No.  45 

Q  What  did  you  do  upon  arrival  at  Port  Arthur  in  refer- 
ence to  this  shipment  of  flour? 

MR.  GREGORY:  I  think  I  ought  to  object  here,  may  it 
please  Your  Honor.  It  appears  now  conclusively  in  this  case 
that  this  witness  is  talking  entirely  about  the  "Pleiades,"  be- 
cause he  says  he  don't  know  whether  it  was  the  "Hyades''  or 
the  "Pleiades,"  but  it  was  the  boat  that  arrived  there  about 
February  8th,  1904. 

MR.  McCORD :  Yes,  but  he  said  it  was  the  one  that  brought 
thirty-five  or  forty  thousand  sacks  of  flour,  the  exact  amount 
of  flour — 
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MR.  DOER:  ( Interrupting )  In  every  instance  he  has 
limited  it  to  the  boat  that  arrived  there  in  February. 

MR.  GREGORY :     February  8th,  1904. 

THE  COURT :  There  is  a  discrepancj^  in  the  testimony. 
It  is  the  business  of  those  twelve  men  to  deal  with  discrep- 
ancies in  the  testimony. 

MR.  GREGORY:     Where  is  the  discrepancy? 

THE  COURT :     Mr.  McCord  just  stated  it,  my  ears  heard  it. 

MR.  GREGORY :  I  think  the  evidence  shows,  without  any 
question  at  all,  that  the  witness  said — 

THE  COURT:  (Interrupting)  He  said  the  "Hyades"  or 
the  "Pleiades"  took  thirty-five  or  forty  thousand  sacks  of  flour 
there. 

MR.  GREGORY:  Yes,  we  are  going  to  show  that  this 
entire  testimony  and  all  of  this  Giusburg  transaction  has  noth- 
ing to  do  with  the  "Hyades,"  it  was  the  "Pleiades." 

THE  COURT :  You  can  show  that  if  you  have  got  the  evi- 
dence. 

MR.  McCORD :     It  is  for  the  jury  to  pass  on  that  question. 

MR.  GREGORY:  I  will  ask  you  now,  Mr.  McCord,  do 
you  claim  that  the  steamer  that  Davidson  is  talking  about 
arriving  there  February  8th,  1904,  was  the  steamer  "Hyades"? 

MR.  McCORD :  I  claim  it  was  the  "Hyades,"  the  steamer 
that  carried  the  thirty-five  or  forty  thousand  sacks  of  flour. 
The  "Pleiades,"  which  arrived  there  in  February  and  which 
left  on  the  13th  daj  of  February,  never  unloaded  any  flour  at 
Port  Arthur  except  about  a  thousand  sacks. 

MR.  GREGORY :  You  claim  tlien,  do  you,  that  the  steamer 
"Hyades"  was  unloading  at  Port  Arthur  on  February  8th,  1904? 

MR.  McCORD :     No,  I  don't  claim  that  she  was. 

MR.  GREGORY :  What  do  you  claim  as  to  which  boat  this 
was? 

THE  COURT:     I  overrule  your  objection.     Go  on. 

MR.  GREGORY:     You  claim  it  was  the  "Hyades"? 

MR.  McCORD :  Yes  sir,  I  claim  it  was  the  "Hyades"  that 
he  is  talking  about  here. 

MR.  GREGORY :     Very  well. 

"A  I  was  allowed  to  go  on  shore  at  Port  Arthur  between 
four  and  five  o'clock  in  the  afternoon  of  the  9th  of  February, 
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1904,  au(l  iiimu'diatt'ly  upon  my  arrival  on  hihore  I  went  to 
the  office  of  Clarkson  cS:  Company  and  tliere  discovered  that 
the  most  of  my  assistants  were  hiding  in  their  homes  and  some 
of  them  had  already  ran  away  to  Vladivostok,  I  was  besieged 
by  people  who  were  anxious  to  get  passage  away  from  Port 
Arthur  by  the  steamers  for  which  Clarkson  &  Coni])any  acted 
as  agents  and  as  soon  as  I  had  pacifled  them  and  told  them 
there  was  no  possibility  of  any  steamer  leaving  Port  Arthur 
I  looked  for  the  compradore  and  after  a  certain  time,  possibly 
an  hour  or  more,  succeeded  in  finding  him  and  I  then  tried  to 
make  arrangements  with  the  militarj'  and  naval  authorities 
to  supply  watchmen  to  guard  the  cargo  as  all  of  the  employes 
of  Clarkson  &  Company  were  absolutel}-  worthless  for  that 
purpose.  Neither  the  navy  or  any  army  departments  would 
give  me  any  assistance.  I  finally  found  two  Russian  civilians 
whom  I  engaged  for  that  purpose.  I  want  to  state  right  here 
that  I  saw  with  my  own  eyes  that  afternoon  a  very  consider- 
able quantity  of  flour  being  stolen  which  it  was  impossible 
for  me  to  prevent.  The  whole  town  was  in  a  chaotic  state  and 
the  people  were,  more  particularly  the  Chinese,  looting  every- 
thing in  sight. 

INTERROGATORY  No.  46 

Q  Where  were  the  bills  of  lading  for  this  shipment  of 
flour? 

A  I  do  not  know.  I  have  no  definite  knowledge  myself 
but  I  presume  that  the  usual  custom  had  been  followed  and 
they  had  been  surrendered  to  Clarkson  &  Company  at  the  time 
the  draft  was  accepted.'' 

MR.  GREGORY :  We  ask  that  the  answer  commencing 
with  the  words  "I  presume  that  the  usual  custom  had  been 
followed"  be  stricken. 

MR.  McCORD :  I  do  not  object  to  it  being  stricken— that 
part  of  it. 

THE  COURT:  Strike  it  out.  It  is  a  matter  of  no  im- 
portance whatever. 

INTERROGATORY  No.  47 

Q  Do  you  know  who  accepted  the  draft  or  whether  it  was 
accepted? 
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A  I  do  not  but  it  could  liave  been  accepted  by  either  my- 
self or  Mr.  Czechowitz  who  acted  as  cashier  for  the  firm  of 
Clarksou  &  Comj^any  and  had  power  to  accept  drafts,  or  by 
Mr.  Short  jarevious  to  his  leaving  the  firm. 

INTEREOGATORY  No.  48 

Q  State  whether  or  not  Clarkson  &  Company  disposed  of 
any  part  of  that  shipment  of  flour? 

A  Clarkson  &  Company  entered  into  an  agreement  with 
Ginsburg  &  Company  to  sell  part  of  this  flour,  the  actual 
quantity  to  be  determined  when  delivery  was  taken. 

INTERROGATORY  No.  49 

Q     What  were  the  terms  of  sale? 

A  I  cannot  remember  the  exact  figures  but  Ginsburg  & 
Company  paid  me  a  certain  amount  per  sack,  and  the  balance, 
sufficient  to  meet  the  draft,  was  to  be  paid  when  the  flour  was 
counted.  Ginsburg  &  Company  were  unable  to  pay  the  full 
value  of  the  flour  at  that  time  for  the  very  good  reason  that 
the  bank  being  short  of  funds  simply  closed  its  doors  and 
stopped  doing  business  and  consequently  Ginsburg  &  Company 
could  not  get  the  money  with  which  the  meet  jiayments. 

INTERROGATORY  No.  50 

Q     Who  were  Ginsburg  &  Company? 

A  Ginsburg  &  Company  was  a  very  large  Russian  firm 
which  did  a  very  extensive  business  with  the  army  and  navy 
department  of  the  Russian  Government  as  well  as  with  the 
Chinese  Eastern  Railway  Company.  The  head  office  of  the 
firm  was  in  Port  Arthur  and  the  arrangement  I  made  above 
referred  to  in  previous  answer  concerning  sale  of  flour  to 
Ginsburg  &  Company  was  Avith  Mr.  Ginsburg,  the  head  of  the 
firm  of  Ginsburg  &  Company,  personally. 

INTERROGATORY  No.  51 

Q  •  Who  negotiated  this  sale  on  behalf  of  Clarkson  &  Com- 
pany ? 

A     I  did. 
INTERROGATORY  No.  52 

Q     What  were  the  terms  as  to  delivery? 

A  There  were  no  particular  terms.  Ginsburg  &  Company 
were  handed  the  keys  of  the  warehouse  by  me  and  they  agreed 
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to  make  paj'tueut  to  the  Russo-Cliiuese  Hank  against  the  par- 
ticular draft  as  soon  as  they  liad  counted  the  Hour  and  as 
soon  as  the  bank  was  put  in  funds. 

INTERROGATORY  No.  53 

Q     Why  did  you  nuike  this  sale? 

A  Because  as  a  Ih-itish  subject  I  was  ordered  to  leave  Tort 
Arthur  within  twenty-four  hours  on  the  lUth  of  February,  11»()4. 
Notwithstanding  this  order  to  leave  I  remained  in  Port  Arthur 
in  order  to  fix  up  the  best  I  could  and  to  the  fullest  extent 
the  affairs  of  Clarkson  &  Company  and  I  remained  there  by 
myself  in  Port  Arthur  until  the  17th  day  of  February,  1904. 
During  these  seven  days  from  the  10th  of  Fel)ruary  to  the  17th 
of  February,  1901,  I  endeavored  my  utmost  to  get  in  commu- 
nication by  telegraph  with  the  head  office  at  Vladivostok  but 
without  success.  It  was  impossiltle  for  me  to  delay  my  de- 
parture any  longer  as  other  P>ritish  subjects  had  been  arrested 
for  not  leaving  when  told  to  do  so.  There  was  no  one  there  I 
could  leave  in  charge  of  the  affairs  of  Clarkson  &  Company  and 
the  only  thing  I  could  do  was  to  close  up  the  offices  and  en- 
deavor to  reach  some  place  from  where  I  could  communicate 
with  the  head  office.  I  therefore  sold  the  flour  at  a  price  which 
enabled  Clarkson  &  Company  to  nmke  a  reasonable  profit,  for 
which  a'pproximate  profit  Ginsburg  &  Company  gave  me  a 
draft  on  Shanghai  and  the  balance  of  the  proceeds  of  the  sale 
was  to  be  paid  by  Ginsburg  &  Company  into  the  bank,  the 
Russo-Chinese  Bank,  against  the  draft  for  the  Centennial  Mill 
Company.  This  arrangement  was  made  known  to  the  Russo- 
Chinese  Bank  by  me  and  I  believe  Mr.  Ginsburg  accompanied 
me  to  the  Russo-Chinese  Bank  when  I  acquainted  them  v.ith 
the  terms  of  this  arrangement. 

INTERROGATORY  No.  51 

Q  Was  the  Russo-Chinese  Bank  cognizant  of  the  trans- 
action? 

A     Yes,  sir;  they  were. 

INTERROGATORY  No.  55 

Q     Did  they  make  any  objection  to  this  sale? 

A  No  objections  were  raised,  presumably  for  the  reason 
that  Ginsburg  &  Company  had  a  large,  open  credit  with  the 
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Russo-Chinese  Bank,  much  larger  than  Clarksou  &  Company 
had." 

ME.  GREGORY:  I  ask  that  that  portion  of  the  answer 
commencing  with  the  word  "presumably"  be  stricken  out  as 
not  responsive. 

THE  COURT :     Strike  it  out. 

MR.  McCORD  :     No  objections. 

"INTERROGATORY  No.  56 

Q  Do  you  know  whether  this  draft  drawn  by  the  Centen- 
nial Mill  Company  and  in  the  hands  of  the  branch  of  the  Russo- 
Chinese  Bank  at  Port  Arthur  covering  this  shipment  of  flour 
was  ever  actually  paid? 

A  No;  I  have  no  knowledge,  definite  knowledge,  that  it 
ever  was  paid  since  I  left  Port  Arthur  long  before  it  fell  due." 

MR.  GREGORY:  I  object  to  the  remaining  part  of  this 
answer  which  is  explanatory,  because  he  has  already  stated  ht- 
does  not  know  anything  about  it. 

MR.  McCORD :     Well,  he  said  "if  it  was  not  paid"— 

MR.  GREGORY:  He  says  it  was  the  fault  of  the  bank. 
How  does  he  know  anything  about  it? 

MR.  McCORD :  The  burden  is  on  you,  it  seems  to  me,  to 
prove  that  fact  too. 

MR.  GREGORY:  If  you  want  to  stand  by  that,  I  am 
willing  to  take  my  exception. 

MR.  McCORD :     I  am  willing  you  should  take  it,  sir. 

MR.  GREGORY:     Very  well. 

THE  COURT :  I  will  rule  out  any  statement  he  makes 
that  is  not  a  statement  of  a  fact  within  his  knowledge,  any 
argument  or  reasons  why  he  thinks  something  should  have 
happened. 

MR.  McCORD:  I  do  not  think  this  falls  within  Your 
Honor's  conclusion,  but  I  will  read  it  and  let  you  see.  I  don't 
want  to  be  unfair  with  the  jury,  "but  if  it  was  not  paid  by 
Ginsburg  &  Company  then  it  was  the  fault  of  the  Russo-Chinese 
Bank  because  the  firm  of  Ginsburg  &  Company  to  my  definite 
knowledge  have  ever  since  been  able  to  pay  this  draft  and  if 
for  any  reason  the  arrangement  I  made  with  Ginsburg  &  Com- 
pany was  avoided  or  not  carried  out  then  the  Russo-Chinese 
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Bank  had  it  witliiu  tlicii'  viiilif  and  ijowcr  to  demand  the  sur- 
render of  the  keys  to  the  wareliouse  from  (Jinsljurg  &  Company." 

THE  COURT :  I  overrule  the  objeeticm,  or  the  motion  to 
strike. 

MR.  GREGORY  :     Note  an  exception. 

"INTERROGATORY  No.  57 

Q     When  you  say  you  notified  the  bank  what  do  you  mean? 

A  I  mean  that  I  notified  one  of  the  two  managers  of  the 
Russo-Chinese  Bank. 

INTERROGATORY  No.  58 

Q  Do  you  know  whether  or  not  the  Russo-Chinese  Bank 
ever  made  use  of  general  warehouses  for  the  storage  of  mer- 
chandise covered  by  bills  of  lading  attached  to  drafts  in  their 
hands  for  collection  ? 

A  Frequently  use  was  made  by  the  Russo-Chinese  Bank 
of  general  warehouses  for  goods  for  which  they  held  the  bills 
of  lading  attached  to  drafts  drawn  on  merchants  in  Port  Arthur. 

CROSS-INTERROGATORIES 

CROSS-INTERROGATORY"  No.  1 

Q  Are  you  connected  with  the  firm  of  Clarkson  &  Com- 
pany?    If  so,  in  what  capacity? 

A     Thank  God,  I  am  not. 

CROSS-INTERROGATORY  No.  2 

Q  Was  A.  T.  Short  associate  manager  with  you  of  the 
business  of  Clarkson  &  Company  at  Port  Arthur? 

A     Y^'es  sir;  as  assistant  manager  or  associate  manager. 

CROSS-INTERROGATORY  No.  3 

Q     Was  not  Short  discharged  in  the  latter  part  of  1903? 
A     Short  disassociated  himself  from  the  firm  at  the  end 
of  December,  1903,  to  the  best  of  my  recollection. 

CROSS-INTERROGATORY  No.  4 

Q  Were  you  not  discharged  as  manager  of  the  business 
of  Clarkson  &  Company  early  in  1904? 

A  No;  positively  not.  On  the  18th  of  January,  1904,  I 
wrote  a  letter  to  Mr.  Clarkson  in  Vladivostok,  the  head  of  the 
firm,  in  w^hich  I  refused  to  comply  with  certain  conditions  he 
had  laid  down  in  a  letter  addressed  to  me  and  dated  the  12th 


196  RUSSO-CHINESE    BANK    VS. 

of  January,  1904,  and  told  him  unless  lie  withdrew  these  con- 
ditions I  would  get  out.  On  the  23rd  of  January,  1904,  he 
wrote  me  a  letter  in  reply  to  mine  of  the  18th  in  which  he  re- 
quested me  to  reconsider  my  decision.  This  letter  of  the  23rd 
of  January,  1904,  reached  me  on  the  29th  of  January,  1904, 
at  a  time  when  I  was  extremely  busy.  I  had  no  opportunity  of 
replying  in  detail  but  I  did  write  to  him  on  the  1st  of  Feli- 
ruary,  1904,  acknowledging  receipt  of  his  letter  of  the  23rd  of 
January  and  telling  him  that  I  hoped  to  be  able  to  answer  it 
very  soon.  On  the  2nd  of  February,  1904,  owing  to  having 
received  an  order  for  something  like  fifty  thousand  tons  of  coal 
for  the  Chinese  Eastern  Railway  Company,  I  proceeded  to 
Chinwantau  on  the  steamer  'Girin'  and  arrived  at  Tientsin 
on  the  4th  of  February,  1904.  I  think  it  is  necessary  for 
me  here  to  state  that  the  inovation  to  which  I  objected  was 
that  I  was  to  have  a  co-manager  and  in  the  future  all  docu- 
ments and  papers  were  to  be  signed  by  two  people  on  behalf 
of  the  firm  of  Clarkson  &  Company.  .  .  .  Mr.  Czchowitz 
and  myself,  as  I  had  been  the  manager  of  the  firm  of  Clarkson 
&  Company  for  upwards  of  four  years,  during  which  time  I 
had  made  for  the  firm  of  Clarkson  &  Company  approximately 
five  hundred  thousand  roubles,  practically  all  of  which  had  been 
withdrawn  for  the  purpose  of  financing  some  of  Mr.  Clarkson's 
hair-brain  schemes  at  Vladivostok  and  I  resented  any  such 
inovation.  I  left  Chinwantau  after  having  made  arrangements 
with  the  Chinese  Engineering  &  Mining  Comi^any  to  supply  the 
fifty  thousand  tons  of  coal  at  eleven  o'clock  P.  M.  on  the  8th 
of  February,  1904.  I  arrived  off  of  Port  Arthur  the  following 
morning  about  ten  o'clock.  I  was  on  a  Russian  steamer  named 
'Ninguta'  which  was  denied  admission  and  denied  entrance  into 
the  inner  harbor.  The  result  of  which  was  I  was  compelled 
to  remain  on  board  this  steamer  which  was  anchored  between 
the  Russian  and  Japanese  fleets  while  the  latter  bombarded 
the  former  for  about  one  hour.  Sometime  after  this  the  *Nin- 
guta'  was  allowed  to  enter  but  I  was  denied  permission  to  go 
ashore.  On  my  arrival  on  the  shore  between  four  and  five 
o'clock  in  the  afternoon  I  was  informed  that  Mr.  Czechowitz  left 
for  Vladivostok  by  the  first  train  after  the  bombardment  began 
with  the  Russian  bookkeeper  who  had  taken  Mr.  Short's  place. 
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The  only  other  office  man  was  a  youngster  by  the  name  of 
Newhard  and  owing  to  his  youth  and  utter  incapacity  and  the 
fact  that  lie  was  then  in  jail  he  was  unable  to  render  any  as- 
sistance to  me.  From  what  I  have  since  learned  it  would 
appear  that  Clarkson  addressed  a  letter  to  me  on  the  3()th  of 
January,  1!»()4,  whicli  letter  he  sent  to  iMr.  Czec]u)witz  at  Port 
Arthur  and  which  letter  arrived  during  my  absence  in  Tientsin. 
This  letter  notified  me  that  Mr.  Clarkson  had  made  Mr.  Czecho- 
witz  sole  manager  of  the  Port  Arthur  office  and  asked  me  to 
turn  over  all  of  the  company's  business  to  Mr.  Czechowitz  and 
agreed  to  pay  me  one  month's  salary  after  seven  years'  work. 
Mr.  ('Zechowitz,  however,  it  appears  was  too  much  concerned 
with  his  own  safety  to  remain  in  Port  Arthur  to  hand  this 
letter  over  to  me  and  I  not  knowing  of  its  existence  undertook 
and  did  my  best  to  protect  the  interests  of  the  firm  of  Clarkson 
&  Company  during  the  eight  trying  days  thereafter  that  I  re- 
mained in  that  besieged  port.  Ultimately  being  compelled 
to  leave  I  arrived  in  Shanghai  about  the  28th  of  February,  1904, 
and  on  the  29th  of  the  same  month,  the  next  day  after  my  ar- 
rival, was  presented  by  Mr.  A.  C.  Hunter  of  Shanghai  with 
the  letter  from  Clarkson  dated  the  30th  of  January,  1904.  The 
original  of  this  letter  I  have  now  shown  the  commissioner  and 
ask  that  it  be  attached  to  and  made  a  part  of  my  deposition 
and  marked  exhibit  A.     It  is  dated  'Jan.  17/30/1904'. 

CROSS-INTERROGATORY  No.  5 

Q     What  was  the  precise  date  of  your  discharge  as  such 
manager? 

A     I  would  refer  you  for  answer  to  this  cross-interrogatory 
to  my  answer  given  to  cross-interrogatory  No.  4. 

CROSS-INTERROGATORY  No.  0 

Q     Was  it  not  prior  to  February  9/22nd? 
'      A     I  left  Port  Arthur  on  the  17th  of  February,  1904. 

CROSS-INTERROGATORY  No.  7 

Q     What  was  the  cause  of  your  discharge  as  such  manager? 

A     I  would  refer  you  for  answer  to  this  cross-interrogatory 
to  my  answer  to  cross-interrogatory  No.  4. 
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CROSS-INTERROGATORY  No.  8 

Q  Did  not  Mr.  Czechowitz  succeed  you  as  manager  of  the 
business  of  Clarkson  &  Company  at  Port  Artliur? 

A  I  would  refer  you  for  answer  to  this  cross-interrogatory 
to  my  answer  to  cross-interrogatory  No.  4. 

CROSS-INTERROGATORY  No.  9 

Q  After  your  discharge  as  manager  of  the  business  of 
Clarkson  &  Company  at  Port  Arthur  what  connection  with  that 
business  did  joii  have? 

A  After  I  left  Port  Arthur  on  the  17th  of  February,  1904, 
I  had  no  connection  whatever  Avith  the  firm  of  Clarkson  & 
Company  or  their  business. 

CROSS-INTERROGATORY  No.  10 

,  Q     What  do  you  personally  know  of  the  shipment  of  35,312 
sacks  of  flour  per  Steamship  Hyades? 

A  All  I  know  about  this  shiiiment  is  that  a  steamer  be- 
longing to  either  the  Boston  Steamship  Company  or  the  Boston 
Towboat  Company  and  called  (Mther  the  'H^-^ades'  or  the  'Plei- 
ades' arrived  at  Port  Arthur  on  or  about  the  8th  of  February, 
1904,  and  while  I  was  manager  of  the  firm  of  Clarkson  &  Com- 
pany at  Port  Arthur.  Just  when  the  steamer  referred  to  ar- 
rived I  am  unable  to  give  the  precise  date  as  I  was  away  from 
Port  Arthur  on  her  arrival.  On  my  return  to  Port  Arthur  on 
the  afternoon  of  the  9th  of  February,  1904,  I  saw  the  steamer 
in  the  harbor.  I  arrived  after  a  bombardment  by  the  Japanese 
fleet  and  after  a  considerable  delay  was  able  to  go  on  shore, 
and  when  I  arrived  at  the  office  of  Clarkson  &  Company  I  was 
told  that  it  was  impossible  to  obtain  coolies  to  continue  the 
discharge  of  the  steamer's  cargo.  It  was  too  late  then  on  that 
day  to  do  anything  other  than  to  make  some  effort  to  protect 
that  part  of  the  cargo  which  had  already  been  discharged.  On 
the  10th  of  February,  1904,  the  captain  through  the  first  officer 
demanded  of  me  as  manager  of  the  firm,  Clarkson  &  Company, 
who  were  the  agents  of  the  steamer,  that  the  steamer  be  allowed 
to  leave  the  port,  and  I  thereupon  solicited  the  assistance  of 
one  of  the  managers  of  the  Russo-Chinese  Bank  to  accompany 
me  to  the  admiral  who  acted  as  commander  of  the  port  to  en- 
deavor to  arrange  with  him  to  give  permission  to  allow  the 
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steamor  to  in-occcd  on  her  voy:ij];(\  The  coiunuuulor  of  the 
])oit  asked  me  what  cargo  she  had  and  I  tohl  him  that  it  was 
impossible  for  me  to  say  what  part  of  her  cargo  had  been  dis- 
charged and  Avhat  part  to  be  discharged  in  as  much  as  some  of 
the  lighters  had  undoubtedly  been  sunk  by  the  Jai)anese  shells 
and  that  a  good  deal  of  the  cargo  had  uncjuestionably  been 
stolen  by  his  own  sailors  and  the  Russian  soldiers  and  Chinese. 
After  a  good  deal  of  talk  he  promised  me  that  he  would  send  a 
sufficient  number  of  sailors  on  board  of  the  steamer  the  fol- 
lowing day  to  discharge  the  rest  of  the  cargo  destined  for  Port 
Arthur,  after  which  he  would  give  permissi(m  for  the  steamer 
to  leave  the  port.  On  the  following  day  a  certain  number  of 
sailors  were  sent  on  board  of  the  steamer  and  a  certain  part 
of  the  remainder  of  the  cargo  was  discharged.  What  part  of 
it  is  impossible  for  me  to  say,  and  then  the  steamer  was  allowed 
to  leave,  which  she  did,  for  Chefoo. 

CROSS-INTERROGATORY  No.  11 

Q  Did  not  the  Hyades  arrive  at  Port  Arthur  January 
17/30,  1904? 

A  To  the  best  of  my  knowledge  the  steamer  Hyades  or 
Pleiades  whichever  one  it  was,  arrived  at  Port  Arthur  on  the 
8th  day  of  February,  1004. 

CROSS-INTERROGATORY  No.  12 

Q  Had  you  not  then  been  discharged  as  manager  of  the 
business  of  Clarkson  &  Company  at  Port  Arthur? 

A  Positively  not,  although  Mr.  Clarkson's  letter  was  writ- 
ten on  the  30th  of  January,  1904,  as  I  have  already  stated,  but 
it  never  reached  my  hands  until  the  29th  of  February,  1904. 

CROSS-INTERROGATORY  No.  13 

Q  Did  you  ever  see  a  certain  draft  in  writing  dated  Decem- 
ber 11th,  drawn  by  the  Centennial  Mill  Company  upon  Clarkson 
'&  Company,  requiring  the  said  Clarkson  &  Company  to  pay 
ninety  (90)  days  after  date  to  the  holders  of  said  draft  the 
sum  of  thirty-six  thousand  one  hundred  and  ninety-four  dollars 
and  80/100  dollars  (|36,194.80)  with  interest,  exchange  and 
collection  fees?  If  so,  state  on  what  date  or  dates  you  saw 
such  draft  and  where  it  was  when  you  saw  it,  and  specifically 
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state  the  last  time  that  you  saw  said  draft  and  where  it  then 
was? 

A     I  have  no  recollection  of  ever  having  seen  such  a  draft. 

CROSS-INTERROGATOKY  No.  14 

Q  Were  you  in  Port  Arthur  on  January  30th,  1904?  If 
so,  did  you  personally  on  that  date  accept  on  behalf  of  Clarkson 
&  Company  the  draft  referred  to  in  the  preceding  cross-inter- 
rogatory ? 

A     Yes,  sir.     I  have  no  recollection  of  ever  having  done  so 
but  it  is  quite  possible  that  I  did. 
CROSS-INTERROGATORY  No.  15 

Q    Who,  if  any  one  did  accept  said  draft? 
A     I  do  not  now  recollect  having  accepted  said  draft  but  it 
is  possible  I  did  so;  otherwise  I  do  not  know. 
CROSS-INTERROGATORY  No.  10 

Q  On  what  date  was  the  first  bombardment  of  Port  Ar- 
thur by  the  Japanese? 

A     On  the  night  of  the  8th  and  Oth  of  February,  1904. 
CROSS-INTERROGATORY  No.  17 
Q     W'as  it  not  January  27,  1904? 
A     It  was  not. 
CROSS-INTERROGATORY  No.  18 

Q  W^ere  you  not,  within  a  few  days  after  January  27,  1904, 
ordered  out  of  Port  Arthur  by  General  Stoesell,  the  Russian 
commander  of  Port  Arthur;  and  did  not  you  and  Czeckowitz 
both  leave  Port  Arthur  in  pursuance  of  that  order,  before  Feb- 
ruary 8/22nd? 

A  I  was  ordered  to  leave  Port  Arthur  on  the  9th  or  10th 
of  February,  1904.  Mr.  Czechowitz  was  never  ordered  to  leave 
but  left  late  in  the  afternoon  of  the  8th  or  early  on  the  morn- 
ing of  the  9th  of  February,  1904,  whereas  I  left  Port  Arthur 
on  the  17th  of  February,  1904. 
CROSS-INTERROGATORY  No.  19 
Q     Where  did  you  go  then? 

A     To  Shanghai  by  way  of  Newchang  and  Chinwantau. 
CROSS-INTERROGATORY  No.  20 

Q     When,  if  at  all,  did  you  go  back  to  Port  Arthur? 
A     I  have  never  been  in  Port  Arthur  since. 
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CROSS-INTERROGATOKY   No.   21 

Q  \\'lio,  if  you  kuow,  represented  Clarksou  &  f'ompauy  at 
Port  Arthur  after  you  were  discharged? 

A  After  I  left  Port  Arthur  I  believe  Mr.  Lind(iuist  was 
sent  down  from  Madivostok  to  look  after  the  affairs  of  Clark- 
son  &  Company  at  I'ort  Arthur. 

CKOSS-INTERROCATORY  No.  22 

Q  Did  not  Clarkson  &  Company  appoint  Newhart  manager 
at  Port  Arthur  February  10/23,  1!>0-1,  in  place  of  you  and 
Czeckowitz? 

A  I  have  no  definite  knowledge  regarding  that  matter  but 
it  would  seem  impossible  that  the  firm  of  Clarkson  &  Company 
could  have  appointed  a  mere  j'Oungster  like  Newhard  as  man- 
ager of  their  affairs  at  Port  Arthur. 

CROSS-INTERROGATORY  No.  23 

Q  And  did  not  C.  W.  Lierogusoff  succeed  Newheart  Feb- 
ruary 18-March  3rd? 

A     I  never  heard  of  Lierogusoff ;  never  heard  of  him. 

CROSS-INTERROGATORY  No.  24 

Q  Are  you  the  W.  S.  Davidson  who,  shortly  after  your  dis- 
charge as  manager  of  Clarkson  &  Company  at  Port  Arthur, 
undertook  to  sell  a  lot  of  flour  belonging  to  or  in  the  posses- 
sion of  Clarkson  &  Company  to  Ginsburg  &  Company? 

A     I  am  the  W.  S.  Davidson  who,  while  still  manager  of  the 
firm  of  Clarkson  &  Company  at  Port  Arthur  and  before  I  left 
that  port,  did  sell  to  Ginsburg  &  Company  a  certain  quantity 
of  flour. 
CROSS-INTERROGATORY  No.  25 

Q  And  did  you  not  sell  that  flour  at  two  (2)  roubles  per 
sack? 

A     It  is  impossible  for  me  to  say  at  this  late  date  the  pre- 
cise price  at  which  the  flour  was  sold  for  under  this  arrange- 
ment with  Ginsburg  &  Company. 
CROSS-INTERROGATORY  No.  20 

A  And  was  not  the  nmrket  price  of  flour  in  Port  Arthur 
at  that  time  from  2.5  to  3.  roubles  per  sack? 

A  There  was  no  market  price  of  flour  at  that  time.  The 
Russians  were  too  busy  saving  their  skins  to  think  of  estab- 
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lisliing  a  definite  price  for  edibles  as  is  usual  in  cases  of  be- 
sieged ports. 

CEOSS-INTERROGATORY  No.  27 

Q  And  was  not  your  attempted  sale  to  Ginsberg  &  Com- 
pany at  2.4  roubles  per  sack? 

A  As  I  have  already  stated  I  do  not  remember  the  precise 
price  at  which  I  made  the  sale  to  Ginsburg  &  Company. 

CROSS-INTERROGATORY  No.  28 

Q  And  were  there  not  two  separate  bills  of  sale  made  by 
you  to  Ginsburg  &  Company  for  that  flour,  one  at  2.  roubles 
and  the  other  at  2.4  roubles? 

A  It  is  quite  true  that  there  were  two  prices  arranged  by 
me  with  Ginsberg  &  Company.  The  lower  price  was  suf- 
ficient to  meet  the  draft.  I  saw  no  reason  whatever  for  allow- 
ing the  profit  on  the  shipment  of  flour  to  be  paid  into  such  a 
pawn-broking  establishment  as  the  Russo-Chinese  Bank. 

CROSS-INTERROGATORY  No.  29 

Q  And  did  not  Ginsberg  &  Company  pay  you  the  differ- 
ence between  the  two  rates,  about  .4  roubles  per  sack,  part 
cash  and  part  in  a  draft  on  Shanghai?  Explain  fully  about 
that  matter? 

A  I  made  the  sale  to  Ginsburg  &  Company  at  what  I 
considered  a  fair  market  value  under  the  circumstances,  namely, 
that  I  had  to  leave  Port  Arthur  and  that  there  was  no  one  there 
I  considered  eligible  to  succeed  me.  The  profit  was  20  to  25 
per  cent  as  near  as  I  can  remember.  I  arranged  that  a  stiffi- 
cient  part  of  the  profits  of  the  sale  to  meet  the  draft  should  be 
paid  into  the  Russo-Chinese  Bank,  and  as  I  have  already  stated, 
owing  to  the  Russo-Chinese  Bank  closing  its  doors  on  account 
of  the  shortage  of  funds,  Ginsburg  &  Company  were  unable  to 
pay  me  in  cash  but  they  did  give  me  a  draft  on  their  agents 
in  Shanghai.  When  I  made  this  arrangement  I  was  sold  man- 
ager of  the  firm  of  Clarkson  &  Company  at  Port  Arthur,  a  po- 
sition which  I  had  held  since  April,  1900,  acting  under  a  power 
of  attorney  which  gave  me  full  and  complete  powers  to  carry 
on  the  business  of  the  firm  of  Clarkson  &  Company.  Knowing 
that  Clarkson  &  Company  owed  the  Russo-Chinese  Bank  a  con- 
siderable amount  of  money,  and  knoAving  that  the  bank  would 
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suifer  soa'cM'o  lossses  as  a  result  of  the  war  hctwocn  Russia  and 
Japan  and  knowing  also  that  tlu'  lirni  of  Clarkson  &  Conii)any 
would  be  in  need  of  funds  to  carry  them  along  while  the  Avar 
was  in  progress,  I  had  no  hesitation  in  accepting  and  taking 
Giusburg  &  Company's  draft  on  their  firm  in  Jr'hanghai,  which 
it  was  my  intention  to  pay  into  Clarkson  &  ('ompany's  branch 
at  Shanghai,  but  upon  my  arrival  in  Shanghai  on  the  28th  of 
Februar}',  1904,  I  was  presented  on  the  following  day  by  Mr. 
Hunter  with  Mr.  Clarkson's  letter,  what  was  called  my  dis- 
charge, dated  the  30th  of  January,  1904,  and  I  naturally  did 
not  pay  this  draft  into  the  branch  firm  of  Clarkson  «&  Company 
at  Shanghai.  I  have  been  a  resident  of  Shanghai  ever  since 
and  if  it  is  intended  by  this  cross-interrogatory  to  throw  or  cast 
discredit  on  my  standing  or  my  connections,  business  or  other- 
wise in  Shanghai  or  elsewhere,  I  want  here  to  say  that  I  have 
ever  since  been  in  a  i)osition  to  refund  the  sum  of  fifteen  thou- 
sand roubles,  the  amount  called  for  in  the  draft,  providing  the 
firm  of  Clarkson  &  Company  can  establish  any  good  claim  to  it. 

CROSS-INTERROGATORY  No.  30 

Q  And  did  not  Clarkson,  then  at  Vladivostok,  find  out 
about  the  transaction  between  you  and  Ginsburg  &  Company 
and  procure  the  assistance  of  the  Russo-Chinese  Bank  at  Port 
Arthur  in  stopping  it? 

A  I  do  not  know  what  happened  at  Port  Arthur  after  I 
left. 

CROSS-INTERROGATORY  No.  31 

Q  And  did  not  the  Russo-Chinese  bank  at  Port  Arthur 
stoj}  your  said  transaction  with  Ginsburg  &  Company;  and 
did  not  Ginsburg  &  Comi>any,  through  the  interference  of  the 
Russo-Chinese  Bank  stop  payment  of  the  draft  they  had  given 
you  on  Shanghai? 

A  I  know  nothing  whatever  about  what  happened  at  Port 
i^^rthur  after  I  left.  It  is  true,  however,  the  payment  of  the 
draft  was  stopped  in  Shanghai. 

CROSS-INTERROGATORY  No.  32 

Q  What  was  the  amount  of  that  draft;  was  it  not  about 
fifteen  thousand  roubles? 

A     Yes  sir. 
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CROSS-INTERROGATORY  No.  33 

Q  Is  it  not  a  fact  that  after  the  transaction  with  you  Gins- 
burg  &  Company,  and  in  April,  1904,  as  a  compromise  with 
Clarkson  &  Company,  who  chiimed  that  you  had  not  authority 
to  make  sale  of  the  flour,  paid  to  Clarkson  &  Company  the  full 
price  of  2.40  roubles  per  sack  for  the  same  flour;  and  did  not 
the  flour  at  that  price  amount  to  67,000  roubles? 

A     I  do  not  know. 

CROSS-INTERROGATORY  No.  34 

Q  Was  any  of  the  flour  you  attempted  to  sell  to  Ginsburg 
&  Company  part  of  the  Hyades  flour? 

A  Tlie  flour  I  sold  to  Ginsburg  &  Company  formed  a  part 
of  the  shipment  that  arrived  in  Port  Arthur  on  or  about  the 
8th  of  February,  1904. 

CROSS-INTERROGATORY  No.  35 

Q  How  many  cargoes  of  flour  were  received  by  Clarkson 
&  Company  w^hile  you  were  their  manager  at  Port  Arthur, 
against  which  drafts  for  collection  were  held  by  the  Russo- 
Chinese  Bank? 

A     I  should  say  about  a  dozen. 

CROSS-INTERROGATORY  No.  30 

Q  Was  the  course  of  dealing  in  connection  with  flour  dif- 
ferent from  that  in  the  case  of  any  other  importation  of  mer- 
chandise; if  it  was,  state  what  was  the  difference? 

A  I  made  an  arrangement  Avith  Mr.  Thompson  of  the  Cen- 
tennial Mill  Company  in  San  Francisco  in  October  or  Novem- 
ber, 1898,  by  which  the  Centennial  Mill  Company  were  to 
draw  on  Clarkson  &  Company  for  the  value  of  all  flour  ship- 
ment at  ninety  days  sight  without  bank  credit.  The  only 
other  merchandise  imported  by  Clarkson  &  Company  regularly 
was  an  explosive  supplied  by  a  flrm  in  New  York,  but  I  believe 
that  no  shipments  of  this  material  were  ever  made  except  under 
bank  credits.  These  were  the  only  two  classes  of  goods  im- 
ported regularly.  It  is  true  that  such  things  as  coal  were 
bought  in  China  from  Tientsin,  a  port  only  thirty  hours  team- 
ing away  from  Port  Arthur,  on  special  arrangements,  and  to 
this  day  I  believe  Clarkson  &  Company  owe  the  Chinese  Engi- 
neering &  Mining  Company,  the  suppliers  of  coal,  something 
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like  seventy-five  thousand   iMexiean   dollars.     All  other  ijoods 
that  were  imported  from  either  America  or  Europe  were  only 
shipped  under  bank  credit. 
CROSS-INTERROGATORY  No.  37 

Q  If  you  shall  have  answered  in  response  to  direct  inter- 
rogatories Nos.  34  to  37,  inclusive,  that  some  sort  of  instru- 
ment was  customarily  executed  by  the  consignee  of  goods  to  a 
bank  holding  bills  of  lading  and  a  draft  against  the  goods,  that 
there  was  such  an  instrument  in  the  case  of  the  Hyades  flour, 
and  that  jou  have  no  copy  of  the  instrument,  please  exhibit 
to  the  consul  an  original  instrument  of  the  kind  you  alluded 
to,  procuring  it  from  any  source  you  can,  and  annexing  a  copy 
of  it  to  your  deposition  as  an  exhibit  with  the  consul's  identi- 
fication. 

A  It  is  impossible  for  me  to  procure  a  similar  instrument 
to  the  one  which  was  customarily  in  use  in  Port  Arthur  at  that 
time  and  which  the  firm  of  Clarkson  &  Company  executed  in 
favor  of  the  Russo-Chinese  Bank  at  Port  Arthur  at  the  time 
the  bank's  rendered  bills  of  lading  for  shipments  of  merchan- 
dise before  the  draft  had  been  met. 
CROSS-INTERROGATORY  No.  38 

Q  What  would  have  been  the  use  or  purpose  of  any  such 
an  instrument  in  a  case  where  the  flour  or  the  merchandise 
had  already  come  into  the  possession  of  Clarkson  &  Company 
as  agents  of  the  steamship  company? 

A  In  order  to  differentiate  between  Clarkson  &  Company 
as  agents  of  the  steamer  and  Clarkson  &  Company  consignee 
of  the  cargo  for  which  they  had  not  paid  and  respecting  which 
cargo  they  still  recognized  the  Russo-Chinese  Bank  as  the 
owners. 
CROSS-INTERROGATORY  No.  39 

Q  Your  attention  is  called  to  a  letter  addressed  by  Clark- 
son &  Company  of  Vladivostok  to  Clarkson  &  Company  at 
Port  Arthur,  of  date  July  18/31,  1903,  a  copy  of  which  is 
hereby  annexed,  and  marked  exhibit  1  to  cross-interrogatory 
No.  40,  and  you  will  please  state  whether  or  not  the  i^ractice  of 
the  'smaller  class  of  merchants'  therein  spoken  of  is  the  'custom' 
to  which  you  have  alluded  in  your  answers  to  interrogatories? 

A     Positively  not. 
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CEOSS-INTERROGATORY  No.  40 

Q  How  do  you  know  that  any  such  practice  was  followed 
in  the  case  of  the  Hyades  flour ;  when  you  had  not  been  in  the 
employ  of  Clarkson  &  Company  or  in  Port  Arthur  for  several 
months  when  the  flour  was  sold? 

A     As  I  was  in  Port  Arthur  when  the  flour  was  sold  and 
as  I  sold  the  flour  myself  I  know  what  I  am  talking  about. 
CEOSS-INTERROGATORY  No.  41 

Q  If  you  have  stated  that  the  Russo-Chinese  Bank  had 
knowledge  of  the  Hyades  flour  outside  of  the  documents  in  its 
possession,  give  the  names  of  the  individuals  representing  it 
who  had  such  knowledge? 

A  It  is  presumable  that  the  Russo-Chinese  Bank  had  in 
its  employ  men  with  some  intelligence  and  consequently  that 
when  thej  received  a  draft  with  the  documents  attached  cov- 
ering a  specific  shipment  that  they  would  make  it  a  point  to 
find  out  when  such  a  shipment  arrived.  As  to  that  shipment 
of  flour  by  the  Centennial  Mill  Company  which  arrived  at  Port 
Arthur  on  or  about  the  8th  of  February,  1904,  I  know  posi- 
tively that  I  solicited  the  assistance  of  one  of  the  managers 
of  the  Russo-Chinese  Bank  to  go  with  me  and  interview  the 
admiral  in  order  to  get  permission  to  have  the  steamer  leave 
Port  Arthur  and  was  accompanied  by  him.  It  must  therefore 
have  been  known  to  the  Russo-Chinese  Bank  that  the  particular 
shipments  had  arrived. 
CROSS-INTERROGATORY  No.  42 

Q  State  who  were  the  managers  of  the  Russo-Chinese  Bank 
at  Port  Arthur  from  January  1st  to  May  1st,  1904. 

A  As  I  left  Port  Arthur  on  the  17th  of  February,  1904,  it 
is  unreasonable  to  expect  that  I  should  know  who  represented 
that  institution,  the  Russo-Chinese  Bank  until  the  first  of  May, 
1904.  From  the  first  of  January,  1904,  until  the  time  I  left, 
February  17th,  1904,  I  remember  the  names  of  two  of  the 
representatives  of  the  Russo-Chinese  Bank  at  Port  Arthur, 
namely  Berg  and  Ofl'siankin,  who  were  acting  as  directors 
or  managers  of  the  Russo-Chinese  Bank  branch  at  Port  Arthur. 
CROSS-INTERROGATORY  No.  43 

Q  State  how  you  know  that  the  individual  you  name  (if 
you  name  any)  representing  the  Russo-Chinese  Bank  at  Port 
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Arthur  had  knowledge  of  the  Hyades  flour,  outside  of  the  docu- 
ments in  its  possession ;  and  ,e;ivo  all  conversation  you  had  with 
them,  or  either  of  them. 

A  One  of  the  two  persons  named  in  my  answer  to  the  i)re- 
ceding  question  accompanied  me  at  the  time  I  had  my  inter- 
view with  Admiral  Grevy  and  assisted  me  in  getting  permis- 
sion from  the  Admiral  to  have  the  steamer  carrying  the  flour 
in  question  allowed  to  leave  tiie  port,  Port  Arthur. 

CROSS-INTERROGATORY  No.  U 

Q  Did  you  on  behalf  of  Clarkson  &  Company  make  any 
specific  agreement  with  the  Russo-Chinese  Bank  concerning 
the  sale  or  delivery  of  the  shipment  of  flour  for  which  the  said 
draft  was  draAvn  in  payment?  If  so,  state  the  precise  date  of 
such  agreement  and  the  name  of  the  officer  of  the  officer  of  the 
Russo-Chinese  Bank  with  whom  you  made  the  same? 

A  As  I  have  already  stated,  on  or  about  the  15th  of  Feb- 
ruary, 1904,  I  personally  notified  either  Mr.  Berg  or  Mr.  Offsi- 
ankin,  responsible  officers  of  the  Russo-Chinese  Bank  at  Port 
Arthur,  of  the  arrangement  I  had  made  with  Ginslmrg  &  Com- 
pany by  which  Ginsburg  &  Company  were  to  take  over  all  of 
the  flour  stored  in  the  go-downs  of  Clarkson  &  Company  and 
to  pay  the  proceeds  of  such  sale  into  the  Russo-Chinese  Bank 
against  a  certain  draft  drawn  by  the  Centennial  ]Mill  Company. 

CROSS-IXTERROGATORY  No.  45 

Q  If  you  shall  state  in  answer  to  the  last  cross  interroga- 
tory that  you  did  make  such  specific  agreement,  state  whether 
the  same  was  oral  or  in  writing,  and  if  in  writing,  attach  the 
same  or  copy  thereof  to  this  deposition.  If  the  same  were  oral, 
state  the  precise  language  used  by  each  of  the  parties  thereto? 

A  The  information  conveyed  to  the  Russo-Chinese  Bank 
about  the  sale  of  the  flour  to  Ginsburg  &  Company  was  done 
orally.  Eight  years  have  elapsed  since  this  conversation  took 
place  and  it  is  impossible  for  me  to  remember  the  precise  lan- 
guage used  on  that  occasion  by  any  of  the  parties  thereto. 

CROSS-INTERROGATORY  No.  46 

Q  Did  the  Russo-Chinese  Bank,  through  any  of  its  author- 
ized officers,  ever,  of  your  o\\'n  knowledge,  state  of  Clarkson  & 
Company  that  Clarkson  &  Company  might  take  delivery  of  the 


208  RUSSO-CHINESE    BANK    VS. 

said  cargo  of  flour  before  the  payment  of  the  said  draft?  If 
so,  state  the  name  of  the  officer  of  the  Russo-Chinese  Bank 
who  gave  such  consent  and  the  precise  times  and  places  at 
which  the  same  was  given. 

A  In  the  interview  referred  in  the  preceding  answer  which 
I  had  with  Mr.  Berg  or  Mr.  Oflfsiankiu  of  the  Russo-Chinese 
Bank  they  agreed  to  the  arrangement  I  had  made  with  Gins- 
burg  &  Company. 

CROSS-INTERROGATORY  No.  47 

Q  If,  in  response  to  the  last  cross  interrogatory,  you  shall 
have  stated  that  such  consent  was  given,  state  whether  or  not 
the  same  was  in  writing.  If  in  writing  attach  the  original  or 
copy  thereof  to  this  deposition.  If  oral,  state  the  precise  terms 
thereof  and  by  whom  given? 

A  I  have  already  stated  in  my  answer  to  cross-interroga- 
tory No.  45,  the  interview  was  conducted  orally  and  it  is  im- 
possible for  me  to  remember  the  language  used  on  that  occa- 
sion by  any  of  the  parties  taking  part  therein. 

CROSS-INTERROGATORY  No.  4S 

Q  Is  it  not  a  fact  that  after  the  outbreak  of  the  Avar  Port 
Arthur  was  threatened  with  great  danger  from  the  bnmbard- 
ment  of  the  Japanese  forces  and  was  not  the  building  of  the 
Russo-Chinese  Bank  struck  by  shells  of  the  Japanese  forces? 

A  I  only  remained  in  Port  Arthur  for  eight  days  after  the 
outbreak  of  hostilities.  During  these  eight  days  the  old  quar- 
ters of  the  Russo-Cliinese  Bank  were  not  struck  by  any  shells 
of  the  Japanese  forces.  On  the  day  I  arrived  at  Port  Arthur, 
the  9th  of  Februar}',  1904,  I  landed  after  the  bombardment 
which  had  taken  place  on  the  morning  of  that  date  and  I  saw 
the  Russo-Chinese  Bank  moving  their  belongings  from  the 
premises  in  the  old  town  in  which  they  had  done  business  since 
the  Russian  occupati(m  of  Port  Arthur,  to  a  newly  constructed 
building  located  in  the  new  town.  I  believe  it  was  their  in- 
tention to  move  their  establishment  into  the  new  premises 
about  that  time.  While  they  may  have  been  influenced  as  a 
result  of  the  outbreak  of  war  to  do  so  a  little  sooner  than  they 
otherwise  would  have  done  I  don't  think  so. 
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CROSS-INTERROGATORY  No.  49 

Q  Do  yon  know  that  the  Port  Arthur  hrtinth  of  tlie  Russo- 
Chiuese  IJank  found  it  uecessary  to  transfer  a  part  of  their 
valuables  and  documents  for  safekeeping  to  Harbin? 

A  I  do  not  know  that  the  Russo-Cliinese  Bank  found  it 
necessary  to  transfer  any  of  their  valuables  or  documents  to 
Harbin  for  safekeeping. 

CROSS-INTERROGATORY  No.  50 

Q  If,  in  answer  to  the  direct  interrogatories,  you  have 
stated  that  i'larkson  &  Company  were  allowed  to  take  delivery 
of  cargoes  without  production  of  the  bill  of  lading,  state  if,  in 
each  case  payment  had  not  first  been  made  to  the  Russo-Chinese 
Bank  for  the  goods,  and  also  state  whether  or  not  such  custom 
prevailed  only  as  related  to  bills  of  lading  which  the  Russo- 
Chinese  Bank  has  sent  to  Harbin  for  safekeeping? 

A  I  have  not  stated  that  Clarkson  &  Company  were  al- 
lowed to  take  delivery  of  cargoes  without  production  of  the 
bill  of  lading. 

CROSS-INTERROGATORY  No.  51 

Q  Do  you  know  whether  or  not  the  draft  dated  December 
11,  1903,  heretofore  referred  to,  was  sent  by  the  Riisso-Chiuese 
Bank  from  Port  Arthur  to  Harbin? 

A     I  did  not. 

CROSS-INTERROGATORY  No.  52 

Q  If,  in  answer  to  the  thirty-fourth  direct  interrogatory, 
you  shall  have  stated  that  the  Russo-Chinese  Bank  did  consent 
to  the  sale  of  the  flour  prior  to  the  payment  of  the  draft,  then 
state  whether  or  not  you  intend  by  your  answer  to  refer  to 
the  particular  consignment  of  flour  for  which  the  said  draft 
was  given  in  payment ;  and  if  you  shall  have  stated  that  it  did 
so  refer  to  such  particular  consignment  of  flour,  then  state  if 
you  have,  in  answer  to  said  forty-fourth  direct  interrogatory, 
stated  all  the  terms  of  the  agreement  by  which  such  consent  was 
manifested? 

A  My  answer  to  direct  interrogatory  number  thirty-four 
referred  to  the  consignment  of  flour  which  arrived  by  the 
steamer  that  arrived  at  Port  Arthur  on  the  8th  day  of  Feb- 
ruary, 1904,  and  to  the  best  of  my  recollection,  I  have  stated 
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all  the  terms  of  the  agreement  by  which  consent  was  mani- 
fested. 

CKOSS-INTEEROGATORY  No.  53. 

(2  If,  in  answer  to  the  thirty-seventh  direct  interrogatory, 
you  shall  have  stated  that  there  was  a  custom  existing  between 
the  Eusso-Chinese  Bank  and  Clarkson  &  Company,  requiring 
a  written  instrument  or  guarantee  to  be  executed  b,y  Clarkson 
&  Company  to  the  Bank,  then  state  whether  or  not  such  custom 
did  not  refer  to  and  was  used  only  in  cases  where  the  bills  of 
lading  had  been  sent  by  the  plaintiff  to  Harbin  for  safekeeping? 

A  It  positively  referred  to  all  cases  where  the  amount  in- 
volved was  what  might  be  called  considerable,  such  as  would 
be  the  case  in  the  matter  of  flour  shipments. 

CROSS-INTEEROGATORY  No.  54 

Q  Were  not  the  written  instruments  our  guarantee  you 
have  mentioned  in  substantially  the  form  of  the  two  letters 
annexed  hereto,  and  marked  Exhibits  1  and  2,  to  Cross-Inter- 
rogatory number  fifty-four? 

A  The  written  instruments  referred  to  by  me  were  in  no 
wise  similar  to  the  two  letters  marked  Exhibits  1  and  2  of  the 
cross  interrogatory  fifty-four  which  have  been  shown  to  me  by 
the  Consul-General  before  whom  this  deposition  is  now  being 
taken.  These  letters  refer  to  shipments  made  to  Port  Arthur  for 
various  firms  by  steamers  for  which  Clarkson  &  Company  acted 
as  agents,  and  to  the  consignee  of  such  cargo  Clarkson  &  Com- 
pany would  refuse  to  deliver  the  goods  until  Clarkson  &  Com- 
pany received  letters  similar  to  these  from  the  bank,  showing 
that  all  dues  had  been  paid  on  said  cargo,  and  these  letters  show 
Xiositively  that  the  Russo-Chinese  Bank  did  look  after  cargo 
for  which  they  held  the  documents  and  saw  to  it  that  the  cargo 
was  not  delivered  to  consignees  until  the  cargo  was  paid  for. 

CROSS-INTERROGATORY  No.  55 

Q  If  you  shall,  in  answer  to  the  fiftj^-seventh  direct  inter- 
rogatory, state  thfit  you  know  tlint  the  draft  in  question  was 
paid,  then  state  the  exact  date  when  the  same  was  jmU\  and  by 
whom,  giving  the  manner  of  payment,  whether  by  check  or  by 
cash.  If  by  check,  state  on  what  bank  the  same  was  drawn, 
and,  if  possible,  attach  a  copy  thereof  to  this  deposition? 


NATIONAL    RANK    OP    COMMERCE  211 

A  I  liavo  uot  luado  any  sncli  statciiicnt  iu  answor  to  diroct 
inteiTofiatory  uuinber  flfty-sevoii. 

CKOSS-INTERROdATOKY  No.  50 

Q  Have  yoii  over  been  an  officer  or  (Mnployee  of  tlie  TJusso- 
Chinese  Bank? 

A  No;  but  ill  18i)7  before  I  joined  the  firm  of  Clarkson  & 
Company  T  examined  some  <)()Id  mines  for  ^lessrs.  Epstein  and 
]Masleninikot¥,  two  of  the  managers  of  the  Russo-Chinese  Bank 
at  Vladivostok  at  that  time. 

CROSS-INTERROGATORY  No.  57 

Q  Did  you,  durino-  the  period  covered  by  the  Russian- 
Japanese  "War,  personally  have  charge  of  the  business  of  Clark- 
son  &  Company  at  Port  Arthur  or  was  that  business  in  charge 
of  another  local  manager  there?  If  the  latter,  state  the  name 
of  such  manager? 

A  I  had  charge  of  the  business  of  Clarkson  &  Company  at 
Port  Arthur  until  the  17th  day  of  February,  1904.  I  have  no 
positive  knowledge  as  to  who  was  there  in  Port  Arthur  manag- 
ing the  business  of  Clarkson  &  Company  after  I  left. 

CROSS-INTERROGATORY  No.  58 

Q  Did  you  personally  attend  to  all  the  transactions  taking 
place  between  the  firm  of  Clarkson  &  Company  and  the  branch 
of  the  Russo-Chinese  Bank  at  Port  Arthur? 

A     I  did  not. 

CROSS-INTERROGATORY  No.  59 

Q  Is  it  not  a  fact  that  most  of  the  transactions  between 
the  said  firm  took  place  while  you  were  absent  from  Port  Arthur 
and  that  you  had  no  personal  knowledge  of  the  same  at  the 
time? 

A  This  is  not  true  as  I  was  not  absent  from  Port  Arthur  for 
any  long  periods  during  the  years  I  was  manager  there  for 
Clarkson  &  Company.  During  the  year  1903  I  was  not  absent 
for  any  long  period  of  time;  during  the  year  1902  I  was  absent 
for  three  months;  during  the  year  1901  I  was  never  absent  anj 
more  than  a  week  at  a  time  and  on  very  few  occasions,  and 
during  the  year  1900  I  was  only  absent  on  two  occasions,  once 
for  ten  days  and  once  for  three  months,  so  that  while  I  may 
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not  have  actually  gone  around  to  tlie  bank  and  personally  con- 
ducted the  business,  I  had  full  knowledge  of  all  transactions 
between  the  bank  and  Clarksou  &  Company,  the  Eusso-Chinese 
Bank  and  Clarkson  &  Company. 

CROSS-INTERROGATORY  No.  60 

Q  Did  you  or  the  firm  of  Clarkson  &  Company  have  any 
correspondence  with  the  National  Bank  of  Commerce  of  Seattle 
with  reference  to  the  facts  involved  in  this  case  and  either  be- 
fore or  after  the  first  trial  thereof.  If  so,  and  you  have  such 
correspondence  in  your  possession,  please  attach  copies  thereof 
to  this  deposition.  If  you  have  not  the  original,  state  as  fully 
and  precisely  as  you  can  recall  the  substance  of  such  corre- 
spondence? 

A  I  never  had  any  correspondence  with  the  National  Bank 
of  Commerce  of  Seattle  with  reference  to  the  facts  involved 
in  this  case.  As  for  Clarkson  &  Comj^any  having  had  any 
correspondence  with  said  National  Bank  of  Commerce  of  Seattle 
3^ou  must  ask  them  for  I  do  not  know, 

CROSS-INTERROGATORY  No.  61 

Q  Did  you  ever,  prior  to  the  commencement  of  this  suit  in 
April,  1908,  inform  the  National  Bank  of  Commerce  of  Seattle, 
or  any  of  its  officers,  that  the  draft  dated  December  11th,  1903, 
for  Thirty-six  thousand  one  hundred  and  ninety-four  and  80/100 
Dollars  (.f 36,194.80)  had  been  paid  by  Clarkson  &  Company 
to  the  Russo-Chinese  Bank?  If  this  information  was  given  by 
letter,  attach  to  this  deposition  copies  thereof,  and  if  ^ral, 
state  as  precisely  as  possible  the  terms  of  such  communication? 

A     I  did  not. 

MR.  GREGORY :  May  it  please  the  Court,  I  now  ask  that 
all  the  statements  given  by  the  witness,  W.  S.  Davidson  concern- 
ing the  specific  arrival  of  the  steamer,  and  also  all  his  statements 
concerning  the  transactions  witli  Ginsberg,  be  struck  out,  as  it 
now  conclusively  appears  that  his  entire  testimony  is  limited  r  > 
the  steamer  which  arrived  at  Port  Arthur  on  or  about  February 
8,  1904,  and  it  is  admitted  in  this  case  that  the  steamer  Hyades? 
left  Port  Arthur  on  January  22,  1904. 

MR.  JIcCORD  :     I  resist  the  motion.  Your  Honer. 

THE  COURT :     I  deny  the  motion. 
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MK.  (JKECiOKY  :     Note  au  cxceptiou. 
THE  CUUKT  :     Exception  allowed. 
(EXlllBlT  A  to  Auswer  to  Cross-Interrogatory  No.  5) 

"Jan.  17tli/30th,  1904. 
12SG8 
Mr.  W .  a.  Davidson, 

Port  Arthur. 
Dear  Sir: — 

We  herewith  notify  30U  that  we  have  made  Czechowicz, 
sole  manager  of  our  Port  Arthur  oflBce,  and  will  ask  you  to 
turn  over  to  him,  all  business  of  the  Company's  that  you  have 
on  hand.  While  we  do  not  think  in  any  way,  that  we  are  bound 
to  give  you  one  day's  notice,  or  keep  jou  a  day  longer  after  you 
receive  this  letter,  we  will  agree  to  pay  you  one  month's  salary 
in  advance.  We  will  expect  you  to  wind  up  your  business  with 
the  office  at  the  earliest  possible  moment,  and  will  ask  you  to 
at  once  look  for  new  quarters,  so  that  your  present  living 
quarters  will  be  at  our  disposal,  at  your  earliest  convenience. 
We  have  given  Mr.  Czechowicz  a  new  Power  of  Attorney,  mak- 
ing him  our  sole  manager,  and  the  P/A  which  you  have  recently 
received  from  us,  we  will  ask  j-ou  to  turn  over  to  him 

Yours  very  truly, 

CLARKSON  &  CO. 
Presented  to  Mr.   Davidson  at 
Shanghai  on  29  Feb.,  1904. 
pp.  Clarkson  &  Co. 

A.    C.    HUNTER. 
W.  S.  DAVIDSON.  AMOS  P.  WILDER, 

Consul  General  of  U.  S.  A." 

And  thereupon  the  plaintiff,  before  the  Court  had  given  his 
charge  to  the  jury,  and  while  the  jury  were  in  the  jury  box  in 
writing  requested  the  Court  to  charge  the  jury  as  follows,  to-wit : 

I. 
That  the  evidence  shows,  without  contradiction,  that  such 
draft  had  not  been  paid,  and  I  therefore  instruct  you  to  find 
a  verdict  in  favor  of  the  plaintiff  for  the  above  amount,  with 
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interest  at  the  rate  of  six  per  cent  per  annum  on  |36,113.70  of 
said  Slim  from  November  9,  1904,  and  on  |2,298.49  of  said  sum 
from  December  16,  1904,  which  charge  was  by  the  Court  refused 
and  plaintiff  duly  excepted  and  its  exception  was  allowed. 

II. 

By  the  decision  of  the  Court  of  Appeals  in  this  case,  187 
Fed.  80,  it  has  been  made  the  law  of  the  case  that  the  complaint 
states  a  cause  of  action,  botli  upon  an  implied  and  express 
contract;  that  a  showing  to  support  the  implied  contract  was 
made  prima  facie  that  the  money  was  paid  under  a  mistake 
of  fact. 

The  payment  was  made  entirely  upon  the  belief  of  both 
parties  to  the  transaction  that  the  draft  had  been  paid  to  the 
Port  Arthur  branch.  This  belief  was  admittedly  erroneous,  and 
therefore  plaintiff  becomes  entitled  to  its  money,  as  a  matter  of 
law,  which  charge  was  by  the  Court  refused  and  plaintiff  duly 
excepted  and  its  exception  was  allowed. 

III. 

I  charge  you  that  the  Russo-Chiuese  Bank  in  this  case,  in 
acting  as  the  collecting  bank  of  the  draft  in  question,  and  as  the 
agency  to  transmit  the  documents  in  question,  was  bound  to  use 
only  reasonable  and  ordinary  care  and  diligence  in  the  exercise 
of  this  relationship.  In  the  absence  of  special  instructions,  it 
was  not  obliged  to  insure  the  flour,  or  see  that  the  same  was 
stored,  or  to  make  any  inquiries  concerning  the  custody  and 
disposition  of  the  flour.  In  the  absence  of  special  instructions 
its  sole  responsibility,  as  such  collecting  bank,  was  to  preserve 
the  docuiuentfi  safely,  to  proniptly  present  the  draft  for  ac- 
ceptance, and  upon  non-payment,  to  protest  the  same. 

The  evidence  in  this  case  sJiows  that  the  Russo-Chinese  Bank 
did  comply  with  all  of  the  foregoing  obligations  imposed  upon 
it  by  its  relation,  and  that  there  were  no  special  instructions 
given  it  by  the  National  Bank  of  Commerce  of  Seattle,  except 
to  hold  the  documents  against  payment,  which  the  Russo- 
Chinese  Bank  did.  I  therefore  instruct  you  that  there  is  no 
evidence  of  negligence  against  the  Russo-Chinese  Bank,  so  far 
as  the  disposition  of  the  flour  was  concerned,  which  charge  was 
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bv  the  Court  refused  aud  plaiutiff  duly  excepted  and  its  ex- 
ception was  allowed. 

IV. 
A  collecting  bank,   in   the  absence  of  special   instructions, 
has  no  responsibility  concerninj;-  the  goods.     Its  S(jle  obIis>ation 
is  with  the  documents,  which  chai'ge  was  by  the  Court  refused 
and  plaintiff  duly  excepted  and  its  exception  was  allowed. 

V. 

In  this  case,  it  appears  that  prior  to  the  draft  in  question 
havino-  been  sent  by  the  defendant  Bank  to  the  plaintiff,  the 
defendant  Rank  had  entered  into  an  arrangement  with  the  Cen- 
tennial Mill  Company,  the  drawer  of  the  draft,  by  which  the 
defendant  Bank  was  relieved  of  all  responsibility  in  connection 
with  said  draft.  I  charge  you  that  by  this  arrangement,  the 
Russo-Chinese  Bank,  as  the  agent  of  the  defendant  Bank,  was 
also  relieved  of  responsibility  to  the  full  extent  of  the  said 
agreement.  That  is,  that  the  Russo-Chinese  Bank,  as  the  collect- 
ing bank,  could  not  be  held  to  any  greater  responsibility  in  the 
matter  than  the  National  Bank  of  Commerce  of  Seattle,  from 
whom  it  received  the  draft,  which  charge  was  by  the  Court 
refused  and  plaintiff  duly  excepted  and  its  exception  was 
allowed. 

I  charge  you  that,  in  any  event,  the  Russo-Chinese  Bank 
in  this  matter  was  only  bound  to  use  reasonable  and  ordinary 
care  and  skill.  It  was  not  bound  to  use  any  extraordinary 
efforts  in  connection  with  the  said  documents  and  shipment. 
Thus,  for  example,  there  was  no  duty  imposed  upon  the  Russo- 
Chinese  Bank  to  investigate  as  to  who  were  the  agents  of  the 
steamship  line  at  Port  Arthur,  or  as  to  whether  or  not  Clarkson 
&  Company  were  the  agents  of  the  steamship  line,  and  there  was, 
therefore,  no  negligence  on  the  part  of  the  Russo-Chinese  Bank 
in  failing  to  notify  the  National  Bank  of  Commerce  of  Seattle 
that  Clarkson  &  Company  were  the  agents  of  the  steamship  line 
at  Port  Arthur,  which  charge  was  by  the  Court  refused  and 
plaintiff  duly  excepted  and  its  exception  was  allowed. 

VII. 

In  other  words,  if  you  believe  that,  under  the  circumstances, 
the  Russo-Chinese  Bank  used  reasonable  care  and  prudence  in 
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failing  to  mail  to  the  defendant,  the  draft  in  question,  until  the 
26th  dav  of  May,  1904,  then  such  delay  in  no  wise  prejudices  the 
right  of  the  Kusso-Chinese  Bank  to  recover  in  this  case.  All 
that  its  ofiflcials  at  Port  Arthur  were  obliged  to  do  was  to  use 
reasonable  care  and  diligence,  and  if  you  believe  that  the  con- 
ditions there  at  that  time  were  such  that  reasonable  men  might 
differ  as  to  the  proper  course  to  pursue,  then  the  Russo-Chinese 
Bank  is  entitled  at  your  hands  to  a  wide  discretion  in  that 
regard,  which  charge  was  by  the  Court  refused  and  plaintiff 
duly  excepted  and  its  exception  was  allowed. 

VIII. 

In  relation  to  the  affirmative  claims  set  up  by  the  defendant, 
I  advise  you  that  they  are  as  follows : 

( 1 )  That  the  draft  in  question  was  placed  by  Clarkson  & 
Company  with  the  plaintiff.  In  this  connection  I  charge  you 
that  there  is  no  evidence  on  the  part  of  the  defendant  that  this 
draft  was  so  paid,  either  in  whole  or  in  part,  and  therefore, 
this  first  affirmative  defense  of  the  defendant  must  be  disre- 
garded by  you. 

(2)  The  second  affirmative  defense  relied  upon  by  the  de- 
fendant, is  that  the  Russo-Chiuese  Bank  did  not  present  this 
draft  for  acceptance  upon  its  arrival,  or  upon  the  succeeding 
day,  and  did  not  present  the  draft  for  acceptance  for  several 
weeks  thereafter.  In  this  connection,  I  charge  you  that  the 
burden  of  proof  is  upon  the  defendant  to  prove  that  the  Russo- 
Chinese  Bank  did  not  present  such  draft  for  acceptance  upon  the 
day  of  its  arrival,  or  upon  the  succeeding  day,  and  that  the 
uncontradicted  evidence  in  this  case  shows  that  such  draft  was 
presented  for  acceptance  on  January  23,  1904,  being  the  day 
after  its  receijjt  at  Port  Arthur  by  the  plaintiff.  I  therefore 
instruct  you  that  you  must  disregard  the  second  affirmative 
defense  set  up  by  the  defendant. 

(3)  The  third  affinuative  defense  set  up  by  the  defendant 
in  its  answer,  is  that  it  was,  by  the  custom  of  bankers,  made  the 
duty  of  the  plaintiff  to  look  after,  protect  and  care  for  the  flour 
represented  by  the  bill  of  lading  upon  its  arrival  at  Port  Arthur, 
and  that  it  was  the  duty  of  the  plaintiff  to  warehouse  the  flour 
and  insure  the  same,  and  that  it  was  the  duty  of  the  plaintiff,  by 
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reason  of  tlu^  instnutions  <>iv('n  plniiititf  by  defendant,  and  by 
reason  of  the  custom  among  bankers,  not  to  permit  the  said 
flour  to  be  appropriated  by  Clarkson  &  Company,  or  any  one 
else. 

In  this  eonnection  I  charge  you  that  tliere  were  no  instruc- 
tions given  by  defendant  to  plaintilf  concerning  the  care  of  the 
flour,  and  that  the  only  instructions  given  were  to  hold  the 
documents  against  paj^ment;  that  it  was  not  the  duty  of  the 
plaintiff  to  either  look  after,  protect  or  care  for  the  flour  repre- 
sented by  the  bill  of  lading  upon  its  arrival  at  Port  Arthur,  or 
at  all,  and  that  it  was  not  the  duty  of  the  plaintiff  to  warehouse 
the  flour,  or  to  insure  the  same,  and  that  it  was  not  the  duty  of 
the  plaintiff"  to  prevent  the  said  flour  being  appropriated  by 
Clarkson  &  Company,  or  by  any  one  else,  which  charge  was  by 
the  Court  refused  and  plaintiff  duly  excepted  and  its  exception 
was  allowed. 

IX. 

The  evidence  shows  that  the  only  instructions  given  to  plain- 
tiff" by  defendant,  in  regard  to  the  draft  and  accompanying 
documents,  was  to  hold  them  against  payment.  I  instruct  you 
that  no  custom  or  usage  could  impose  additional  obligations 
upon  plaintiff  in  this  regard  than  those  imposed  by  this  instruc- 
tion from  defendant  to  plaintiff.  Also  that  defendant  did  not 
instruct  plaintiff  to  insure  or  store  the  flour  and  that  no  custom 
or  usage  could  impose  this  obligation  upon  plaintiff,  which 
charge  was  by  the  Court  refused  and  plaintiff  duly  excepted  and 
its  exception  was  allowed. 

X. 

If  you  shall  believe  that  the  Russo-Chinese  Bank  was  negli- 
gent in  any  respect  in  regard  to  its  duties  in  the  premises,  then 
I  charge  you  that  it  is  liable,  if  at  all,  only  for  such  actual 
damages  as  were  directly  suffered  by  the  Seattle  Bank  by  reason 
of  such  negligence.  That  is,  even  if  you  believe  that  it  was  the 
duty  of  the  plaintiff  to  insure  and  store  this  flour  and  take  it 
out  of  the  control  of  Clarkson  &  Company,  but  that  neverthe- 
less if  plaintiff  had  done  these  things,  the  flour  would  have  been 
lost  or  destroyed  by  reason  of  the  war  conditions  at  Port  Arthur, 
then  I  instruct  you  that  such  negligence  cannot  be  considered 
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by  you,  but  that  plaintiff  is  entitled  to  recover  regardless  of 
such  negligence,  which  charge  was  by  the  Court  refused  and 
plaintiff  duly  excepted  and  its  exception  was  allowed. 

XI. 

In  relation  to  the  payment  by  Clarkson  &  Company  to  the 
Eusso-Chinese  Bank  of  the  sum  of  67,000  roubles,  which  had 
been  obtained  from  Ginsburg  &  Company,  I  instruct  you  that  the 
Bank,  in  applying  such  payment,  was  controlled  by  the  instruc- 
tions then  given  it  by  Clarkson  &  Company,  and  that  the  Bank 
did  not  have  anj  right  to  appl}'  this  money,  or  any  part  thereof, 
to  any  drafts,  or  any  other  account,  than  as  specifically  directed 
by  Clarkson  &  Company. 

I  furthermore  instruct  you  that  if  there  had  been  no  direc- 
tions given  by  Clarkson  &  Company,  the  Bank  would  not  have 
had  the  right  to  hold  the  same  against  a  draft  which  was  not 
then  payable. 

I  furthermore  instruct  you  that  the  Bank  had  no  right  to 
accept  a  partial  payment  for  the  draft,  and  deliver  the  bills  of 
lading  upon  such  partial  payment.  It  was  the  duty  of  the  Bank 
to  hold  these  documents  until  the  draft  was  fully  paid.  The 
sum  of  67,000  roubles  was  not  suflficient  to  pay  in  full  the  draft 
in  question,  and  therefore  I  instruct  you  that  even  if  all  this 
money  had  been  paid  in  by  Clarkson  &  Company  for  the  payment 
of  this  draft,  the  Bank  would  have  had  no  right  to  deliver  the 
documents  until  the  remainder  of  the  draft  had  been  paid,  which 
charge  was  by  the  Court  refused  and  plaintiff  duly  excepted 
and  its  exception  was  allowed. 

XII. 

In  considering  the  duty  of  the  Russo-Chinese  Bank  to  notify 
the  National  Bank  of  Commerce  of  Seattle  of  the  fact  that 
Clarkson  &  Company  were  the  agents  of  the  steamship  company, 
I  instruct  you  that  if  you  believe  that  the  Russo-Chinese  Bank 
did  not,  at  that  time,  know  such  fact,  or  if  you  believe  that 
the  Centennial  Mill  Company,  or  its  representatives,  did,  at 
that  time,  know  such  fact,  then  there  was  no  necessity  for 
the  plaintiff  to  give  any  notice  to  the  defendant  concerning  the 
same. 
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I  furthermore  instruct  you  tliat  there  was  no  duty  imposed 
upon  the  plaintiff  whatever,  in  ronuection  with  this  transaction, 
until  after  it  had  received  the  draft  in  (piestion,  which  the  evi- 
dence shows  was  on  January  '22,  1904;  that  uidcss  the  Bank  had 
special  cause  to  lieleivc  that,  at  that  time,  Clarkson  &  Company 
were  insolvent,  or  intended  in  some  way  to  illegally  remove  the 
flour  fi'om  its  warehouse,  there  was  no  duty  whatever  imposed 
upon  the  plaintiff  Bank  to  send  any  notice  of  these  things  to 
the  defendant. 

I  furthermore  instruct  you  in  this  connection,  that  if  you 
believe  that  the  representative  of  the  Centennial  Mill  Company 
was  present  in  Port  Arthur  during  a  portion  of  the  time  that 
this  flour  was  in  the  warehouse  of  Clarkson  &  Company,  and  if 
the  Russo-Chinese  Bank  knew  that  this  representative  was  so 
present  on  the  business  of  the  Centennial  Mill  Company,  then 
there  was  no  obligation  imposed  upon  the  Russo-Chinese  Bank 
to  give  any  notices  or  make  any  inquiries  concerning  the  dis- 
position of  the  flour,  because  it  had  a  right  to  believe  that  all 
of  such  matters  were  being  attended  to  by  the  representative  of 
the  Centennial  Mill  Company,  which  charge  was  by  the  Court 
refused  and  plaintiff  duly  excepted  and  its  exception  was 
allowed. 

XIII. 

I  instruct  you  that  the  contract  between  the  Boston  Towboat 
Company  and  the  Centennial  jNlill  Company  was  evidenced  by 
a  contract  in  writing,  to-wit :  the  Bill  of  Lading,  and  I  instruct 
you  further  that  such  written  contract  could  not  be  altered  or 
varied  by  parole  or  oral  arrangements  which  were  not  executed, 
which  charge  was  by  the  Court  refused  and  plaintiff  duly  ex- 
cepted and  its  exception  was  allowed. 

XIV. 

I  instruct  you  that  money  paid  under  a  mistake  of  fact  can 
be  recovered  by  the  party  so  paying,  if  the  mistake  is  proved, 
which  charge  was  by  the  Court  refused  and  plaintiff  duly  ex- 
cepted and  its  exception  was  allowed. 

And  thereupon  the  Court  charged  the  jury  as  follows : 
Gentlemen  of  the  Jury : 

In  this  case  the  plaintiff  seeks  to  recover  from  the  defendant 
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the  sum  of  |3S,412.19  Avith  interest,  being  the  return  of  the  same 
amount  of  money  paid  to  the  defendant,  the  National  Bank  of 
Commerce  of  Seattle,  by  the  plaintiff,  the  Russo-Chinese  Bank, 
in  two  payments  made  respectively  on  November  9,  1904,  and 
December  5,  1904. 

In  this  case  I  instruct  you  that  the  uncontradicted  evidence 
shows  that  these  payments  were  made  by  the  plaintiff  to  the 
defendant  in  reliance  upon  the  representations  of  the  defendant 
that  a  draft  drawn  by  the  Centennial  Mill  Company  against 
Clarkson  &  Company,  dated  December  11,  1903,  had  been  paid 
to  the  Port  Arthur  branch  of  the  plaintiff. 

The  plaintiff  proceeds  upon  two  theories  of  the  liability  of 
tlie  defendant  bank  to  repay  this  mone}^  One  theoi'y  is  that 
there  was  an  express  promise,  in  writing,  to  repay  it  if  it  should 
be  ascertained  that  the  Port  Arthur  branch  of  the  Russo- 
Chinese  Bank  had  not  collected  the  money  on  the  draft.  The 
other  theory  is  that  there  was  an  implied  promise  to  repay  the 
money  if  it  should  be  ascertained  that  the  money  had  not  been 
collected  by  the  Port  Arthur  branch,  because  in  that  case  the 
money  was  advanced  and  paid  to  the  defendant  upon  a  mistake 
of  fact.  Upon  either  one  of  these  theories  the  right  to  reclaim 
the  money  would  be  dependent  upon  the  question  of  whether  the 
draft  had  been  collected  at  Port  Arthur  by  the  branch  bank, 
and  I  will  submit  to  you  a  question  to  be  answered  by  tlie  jury, 
in  the  nature  of  a  special  verdict  on  this  question  of  the  payment 
of  the  draft  at  Port  Arthur.  You  will  have  to  return  a  general 
verdict,  but  this  will  be  a  special  verdict  to  determine  one  par- 
ticular important  fact  in  the  case.  You  are  instructed  to  return 
this  verdict:  "We  tlie  jurj-  in  the  above  entitled  cause  find 
that  the  Port  Arthur  branch  of  the  Russo-Chinese  Bank  did"  or 
"did  not  receive  payment  for  the  draft  dated  December  10, 
1903,  on  account  of  which  the  plaintff  made  the  remittance  to 
the  defendant  alleged  in  its  complaint."  I  find  by  the  papers 
that  that  draft  was  dated  December  11th,  not  December  10th. 

MR.  GREGORY :     That  was  my  mistake.  Your  Honer. 

THE  COURT:  Now,  Avhen  you  decide  that  question,  you 
will  find  the  blank  in  this  verdict  in  which  you  will  insert  the 
word  "did"  receive  payment,  if  that  is  your  decision,  or  the 
words  "did  not"  receive  paj^ment,  if  3^ou  decide  the  question 
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in  the  negative,  and  have  it  returned  with  your  verdict  in  the 
case,  signed  by  your  foreman. 

When  you  liave  decided  that  (juestiou,  if  your  decision  an- 
swers this  inquiry  affinnatively  your  verdict  in  the  case  will 
be  for  the  defendant,  tliat  will  necessarily  determine  the  whole 
ease.  The  converse  of  that  proposition  would  be  that  if  you 
find  that  the  draft  was  not  i^aid,  that  your  verdict  should  be 
for  the  plaintiff,  but  that  is  not  true,  because  there  are  other 
matters  involved  which  have  been  litigated  in  this  ariion  and 
which  the  jury  are  required  to  pass  upon  before  detennining 
the  case  in  favor  of  the  plaintiff  bank,  which  will  require  your 
consideration  and  a  determination  of  other  questions  upon  which 
the  ultimate  decision  of  the  case  may  necessarily  turn. 

The  burden  of  proof  rests  uijon  the  plaintiff  to  prove  the 
facts  necessary  to  constitute  either  an  express  promise  in  writ- 
ing to  pay  or  an  implied  promise  by  reason  of  a  mistake;  that 
is,  the  plaintiff  must  prove  the  facts  that  are  set  out  in  the 
complaint  as  the  cause  of  action.  Those  facts  are  a  promise, 
in  writing,  to  i^ay,  or  a  mistake  in  fact  by  which  the  defendant 
bank  obtained  money  from  the  plaintiff  bank  which  the  plain- 
tiff bank  was  not  obligated  in  any  way  to  pay  and  Avhich  it 
did  pay  under  a  mistake  of  fact.  Noav,  all  those  things  have 
to  be  proved,  and  it  has  to  be  proved  affii*matively  by  the  plain- 
tiff that  the  draft  never  was  in  fact  paid  at  Port  Arthur.  The 
plaintiff  is  required  to  prove  those  facts  by  evidence  amounting 
to  a  fair  preponderance  of  the  evidence  when  the  whole  case  is 
considered.  Unless  there  is  a  preponderance  of  the  evidence 
in  favor  of  the  plaintiff's  contentions  in  regard  to  those  matters, 
then  the  plaintiff  has  failed  to  prove  a  cause  and  3^our  verdict 
should  be  for  the  defendant. 

Now,  going  beyond  the  question  of  payment  or  non-payment 
of  the  draft  at  Port  Arthur,  the  other  matters  Avhich  you  have 
to  consider  I  will  endeavor  to  state  to  you.  This  is  a  commercial 
transaction  in  which  the  Centennial  Mill  Company  made  a  con- 
signment of  fiour  intended  for  a  merchant  at  Port  Arthur, 
known  as  Clarkson  &  Company.  The  fiour  was  shipped  from 
Seattle  to  Port  Arthur  without  being  paid  for.  It  was  a  trans- 
action by  which  the  purchaser  was  entitled  to  receive  the  flour 
upon  paying  the  contract  price  for  it,  and,  in  order  to  protect 


222  RUSSO-CHINESE    BANK    VS. 

everybody  and  make  this  transaction  safe  in  sending  a  cargo 
of  flour  across  the  ocean,  a  resort  was  had  to  the  usual  com- 
mercial methods  of  doing  such  business.  The  owner  of  the 
flour,  the  Centennial  Mill  Company,  drew  against  Clarkson  & 
Compau}'  a  draft  in  favor  of  the  National  Bank  of  Commerce  of 
Seattle,  and  attached  to  that  draft  an  invoice  of  the  flour,  a  bill 
of  lading  and  an  insurance  policy.  The  insurance  policy  and 
the  bill  of  lading  were  endorsed  in  blank  and  delivered  with  the 
draft.  The  National  Bank  of  Commerce  paid  to  the  Centennial 
Mill  Company  the  amount  of  the  draft,  and  that  vested  it 
with  the  title,  the  right  to  receive  the  money  on  that  draft  and 
the  title  to  the  flour.  I  should  say  that  the  bill  of  lading  called 
for  the  delivery  of  the  flour  to  the  order  of  the  consignor,  the 
Centennial  Mill  Company,  and  when  the  bill  of  lading  was 
endorsed  in  blank  and  delivered  with  the  draft  to  the  National 
Bank  of  Commerce,  that  vested  in  the  National  Bank  of  Com- 
merce the  title,  the  ownership  of  the  flour.  Delivery  of  a 
bill  of  lading  drawn  as  this  one  was  is  the  title  the  same  as  a 
deed  to  a  piece  of  property,  a  bill  of  sale,  it  amounted  to  a  con- 
veyance of  the  title  to  the  holder  of  the  bill  of  lading  endorsed 
in  blank.  Delivery  of  the  bill  of  lading  was  a  symbolical  de- 
livery of  possession  merely  while  the  flour  was  in  the  ship,  and 
the  water  housemen,  after  it  had  been  landed  and  placed  in  a 
warehouse  at  Port  Arthur,  wei'e  bailees  for  the  owner.  The 
owner  was  the  holder  of  the  bill  of  lading  and  in  law  is  deemed 
to  be  in  possession  as  owner  of  the  property.  The  National 
Bank  of  Commerce  endorsed  the  draft  so  as  to  make  it  payable 
to  the  Russo-Chinese  Bank  at  Port  Arthur,  and  transmitted  the 
draft  thus  endorsed  with  the  other  documents  attached,  to  the 
Russo-Chinese  Bank  at  Port  Arthur,  and  it  was  received  there 
by  that  bank.  When  the  Russo-Chinese  Bank  at  Port  Arthur 
received  the  draft  and  the  accompanying  documents  endorsed 
as  they  all  were,  and  undertook  the  business  of  presenting  and 
collecting  the  draft,  it  became  invested  with  the  title  and  owner- 
ship of  the  flour  as  to  all  of  the  world  except  the  National  Bank 
of  Commerce  of  Seattle;  it  had  the  legal  right  to  sell  and  dis- 
pose of  that  flour  and  to  receive  the  proceeds  subject  to  its  duty 
as  an  agent  to  account  to  the  National  Bank  of  Commerce  for 
it.    In  receiving  the  documents  and  undertaking  the  business  in 
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tliat  manner,  witlumt  siu'cial  instruction  in  rcj^ard  to  the  care 
of  tlie  flour  and  tlie  protection  of  the  National  Bank  of  Com- 
merce, it  wjis  left  free  to  deal  with  the  flour  as  an  owner  might. 
It  was  oblijiated  as  an  aj!,-ent  to  act  in  iiood  faith  to  protect  the 
rights  of  the  National  Bank  of  Commerce  in  the  collection  of 
the  draft.  It  was  authorized  to  do  whatever  was  necessary  in 
the  manner  of  incurring  expense,  which  would  be  chargeable 
against  the  property,  and  to  be  compensated  out  of  the  property 
in  its  hands,  and  it  was  recjuired  to  deal  witji  tlie  i)roperty  in 
the  same  way  that  an  intelligent  and  prudent  owner  of  ju'operty 
would  deal  with  his  own  property,  to  act  for  and  in  place  of  the 
National  Bank  of  Commerce  in  handling  the  business  there  at 
Port  Arthur  as  the  National  Bank  of  Commerce  would  haA'e 
acted  if  it  had  been  there,  and  in  a  position  to  act  for  itself.  As 
the  agent  for  the  owner  it  was  obligated  to  account  for  the 
amount  of  the  draft,  to  account  for  the  security  which  the  bill 
of  lading  constituted,  and  it  cannot  be  execused  from  obligation 
to  account  by  saying  that  the  flour  disappeared  without  its 
knowledge,  and  recjuire  the  defndant  in  this  case  in  order  to 
fasten  an  obligation  upon  it,  to  prove  that  it  was  negligent.  A 
principal  does  not  have  to  prove  those  things  in  regard  to  prop- 
erty or  valuables  that  go  into  hands  of  an  agent ;  the  agent  must 
render  an  accoimt  in  order  to  be  cleared  of  obligation  and  liabil- 
ity. That  is  the  rule  that  is  to  be  applied  in  this  case  in  deter- 
mining whether  the  plaintiff  in  this  case  paid  out  money  which  it 
was  not  oblgated  to  pay  to  the  defendant  on  account  of  the  draft. 
Now,  the  obligation  of  the  defendant  bank  to  repay  the 
money  to  the  plaintiff  bank,  depends  upon  the  general  question 
of  whether  the  money  was  actually  paid  through  a  mistake  and 
was  paid  when  there  was  no  liability  on  the  part  of  the  plaintiff 
bank  to  pay  it.  If  it  was  accountable  and  liable  to  the  defendant 
bank  and  paid  no  more  than  it  was  liable  for,  it  has  no  right 
of  action  now  to  get  the  money  back. 

'  If  Clarkson  &  Company  v/ere  agents  for  the  steamship,  the 
carrier,  and  owned  the  warehouse  and  received  the  flour  into  the 
warehouse,  its  bare  manual  possession  would  not  affect  the 
rights  of  the  owner  in  dealing  with  the  flour,  nor  excuse  the 
bank  at  Port  Arthur  from  the  obligation  of  an  agent  to  see  that 
the  flour  was  not  disposed  of  until  paid  for,  because  by  the 
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terms  of  the  contract  evidenced  by  the  papers  in  this  case, 
Clarkson  &  Company  who  were  the  drawees  of  the  draft,  were 
not  entitled  to  have  possession  of  the  flour  until  it  was  paid 
for;  they  could  have  manual  possession  as  the  owner  of  a  ware- 
house but  their  possession  would  not  be  the  possession  of  an 
owner,  it  would  be  the  possession,  as  I  have  told  you,  of  a  bailee, 
that  is,  one  who  holds  possession  for  the  owner  entitled  to  the 
possession.  Now,  being-  a  bailee,  it  was  the  bailee  not  only  for 
the  owner  of  the  flour,  but  bailee  for  the  steamship  company, 
the  carrier,  for  the  purpose  of  collecting  freight  that  was  earned 
by  the  transportation  service.  The  bailee  could  not  sell  or 
dispose  of  this  flour  without  collecting  the  freight  and  without 
paying  the  draft,  unless  the  holder  of  the  draft  and  the  bill  of 
lading  consented  to  a  sale  or  disposition  of  the  flour  in  advance 
of  payment  of  the  draft. 

If  the  bank  at  Port  Arthur  while  holding  the  bill  of  lading 
gave  consent  to  the  sale  of  the  flour  by  Clarkson  &  Company 
that  consent  would  release  the  carrier  from  liability  for  mis- 
delivery or  wrong  deliver.v  of  the  flour,  and  if  you  find  that  to 
be  the  case,  that  eliminates  that  contention  out  of  the  case  as  to 
the  right  of  either  party  to  proceed  against  the  carrier  to  collect 
damages  for  wrongful  delivery. 

You,  gentlemen,  are  the  exclusive  judges  of  the  questions  of 
fact  involved  in  this  case.  It  is  for  you  to  determine  what  the 
facts  are  from  the  consideration  of  the  evidence  admitted  upon 
the  trial.  The  party  having  the  affirmative,  the  burden  of 
proof,  must  establish  the  material  facts  relied  upon  by  at  least 
a  fair  preponderance  of  the  evidence;  otherwise  your  decision 
as  to  any  point  will  be  adverse  to  the  party  holding  the  burden 
of  proof  for  failure  of  evidence.  You  will  consider  the  testimony 
in  the  case  in  its  entirety  and  all  of  it  in  detail  as  far  as  jou  are 
able  to  remember  it,  and  endeavor  to  arrive  at  the  truth  from 
the  testimony  as  near  as  you  can.  In  weighing  the  testimony 
you  will  apply  the  ordinary  rules  for  testing  the  accuracy  and 
truthfulness  and  reliability  of  the  testimony  of  witnesses  and 
documents.  A  witness  whose  testimony  is  not  consistent  or  in 
accord  with  other  testimony,  or  where  there  are  discrepancies, 
is  to  some  extent  impeached  as  a  witness,  that  is,  his  testimony 
has  to  be  received  with  care  and  vscrutiny  where  it  is  shown  to 
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bo  inaccnrato  in  any  particular.  l)is(i'('i)anci(>s,  Iiowovcm-,  do 
not  necessarily'  mean  that  the  testimony  may  not  be  true  as  to 
the  most  important  and  material  facts.  A  man  may  testify 
positively  that  a  consiunment  of  flour  came  on  one  vessel  when 
in  fact  be  was  misinformed  altout  it.  He  may  suppose  it 
was  so,  he  may  have  been  misinformed,  his  memory  may  be  at 
fault  in  regard  to  that,  and  if  his  testimony  is  inconsistent  with 
facts  which  are  uncontrovertibly  true,  allowance  must  be  made 
for  it.  Where  a  witness  wilfully  and  intentionally  testified 
falsely  to  a  material  fact  in  a  case,  his  testimony  is  then  so  far 
impeached  that  the  jury  have  a  right  to  disregard  all  that  he 
has  testified  to  except  insofar  as  it  may  be  corroborated  by  other 
good  evidence. 

The  Court  instructs  you  that  anything  which  obstructs  or 
suspends  the  ordinary  commercial  communications  between  the 
parties,  such  as  the  war  between  Japan  and  Eussia  at  Port 
Arthur  during  the  year  1904,  will  excuse  the  sending  of  notices 
and  other  acts  which  might  have  with  reasonable  prudence  been 
imposed  upon  the  Russo-Cliinese  Bank  during  the  time  of  busi- 
ness. Necessity  excuses  all  things,  and  the  Russo-Chinese  Bank 
was  only  required  to  use  ordinary  care  and  diligence.  If  there- 
fore you  believe  that  by  reason  of  the  existence  of  war  mail 
communications  were  interrupted  between  Port  Arthur  and  the 
outside  world,  and  also  telegraphic  communication,  then  the 
Russo-Chinese  Bank  was  excused  thereby  to  the  full  extent 
that  it  was  so  prevented  from  communicating  with  the  outside 
world  b}'  such  interference. 

That  instruction  has  application  to  the  duties  and  obli- 
gations of  a  bank  receiving  a  draft  presented  for  acceptance 
and  presented  for  payment,  to  give  pi'ompt  notice  of  any  failure 
on  the  part  of  the  drawee  to  either  accept  or  pay  at  the  time 
when  it  is  due.  There  is  a  claim  made  that  the  defendant  is  not 
liable  in  this  case  because  the  bank  at  Port  Arthur  neglected 
to  'present  the  draft  for  acceptance.  That  contention  has  not 
been  sustained  by  the  evidence.  It  is  contended  that  the  bank 
at  Port  Arthur  neglected  its  duty  by  failure  to  have  the  draft 
protested  for  non-payment  and  notice  given.  It  is  a  question  of 
fact  for  the  jury  to  decide  about  that,  whether  the  draft  was 
protested  or  not,  and  whether  it  was  returned  by  mail.     There 
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is  evidence  for  the  jury  to  consider  that  the  draft  and  notice 
of  protest  were  deposited  in  the  mail  at  Port  Arthur  on  the 
26th  of  May,  1904.  The  counter  evidence  is  that  that  draft 
and  notice  of  protest  never  reached  the  defendant  in  this  case. 
There  is  a  legal  presumption  that  when  a  letter  is  properly  ad- 
dressed and  stamped  and  deposited  in  the  mail,  that  it  will  reach 
its  destination  and  be  delivered  to  the  person  to  whom  it  is 
addressed.  That  is  not  a  conclusive  presumption,  but  at  any 
rate  it  is  for  the  jury  to  determine  whether  the  evidence  is  suf- 
ficient here  to  enable  you  to  find  as  a  fact  that  the  draft  and 
notice  of  protest  were  ever  deposited  in  the  mail.  There  is  a 
contradiction  as  to  the  fact  whether  the  draft  was  protested  for 
nonpayment.  That  is  a  question  of  fact  for  the  jury,  that  you 
have  to  determine  the  best  you  can  from  the  evidence  in  the  case, 
If  yon  find  it  necessary  to  decide  those  questions,  in  order  to 
determine  the  liability  of  the  defendant  bank  to  repay  the  money 
to  the  plaintiff  bank.  If  the  bank  at  Port  Arthur  neglected 
its  obligations  or  failed  to  perform  its  obligations  in  regard  to 
presentation  and  demand  of  payment  and  protest  and  giving 
notice,  then  it  became  liable  to  the  defendant  for  the  amount 
of  the  draft  and  for  all  that  it  received  from  the  plaintiff  bank 
in  the  case.  If  so  liable,  the  i^laintiff  bank  has  no  right  of  ac- 
tion now  to  get  the  money  back  that  it  did  pay  to  meet  that 
liability. 

With  respect  to  the  return  to  the  defendant  of  the  draft 
after  it  was  protested  for  non-payment,  I  instruct  you  that  if 
you  believe  from  the  evidence  that  such  draft,  with  bill  of  pro- 
test, was  mailed  by  plaintiff  in  the  public  post  office  of  Pbrt 
Arthur  on  May  26th,  1904,  to  defendant,  that  by  such  mailing 
plaintiff  performed  all  the  obligations  imposed  upon  it  in  re- 
gard to  returning  the  draft  to  defendant,  and  this  is  true,  re- 
gardless of  whether  defendant  ever  received  this  mail  communi- 
cation. 

The  burden  of  proof  rests  upon  the  plaintiff  in  this  action  to 
establish  by  a  fair  preponderance  of  the  evidence  that  the  draft 
in  question  was  not  paid  by  Clarkson  &  Company  to  the  Russo- 
Chinese  Bank  and  that  at  the  time  the  money  in  controversy 
was  paid  by  the  plaintiff  to  the  defendant  the  Russo-Chinese 
Bank  was  not  indebted  to  the  defendant  in  the  amount  of  said 
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draft  ami  that  the  plaintiff  had  not  ivmlcivd  itself  liahlo  to  the 
defendant  by  permitting  Clarkson  &  Company  to  appropriate 
the  tlour  covered  by  the  bill  of  lading  securing  the  draft,  and 
unless  the  i)laintilf  established  by  a  fair  preponderance  of  evi- 
dence the  fact  that  such  ])ayment  was  not  made  by  Clarkson  & 
Company  prior  to  the  date  of  the  payment  of  the  money  in  con- 
troversy by  the  plaintil¥  to  the  defendant,  and  that  the  plaintiff 
had  not  rendered  itself  liable  by  permitting  Clarkson  &  Com- 
pany to  sell  the  flour  prior  to  the  payment  of  the  draft,  then  I 
instruct  you  that  the  plaintiff'  cannot  recover  in  this  action  and 
y(mr  verdict  must  be  for  the  defendant. 

It  is  contended  by  the  plaintiff  that  on  the  11th  day  of 
December,  1903,  the  Centennial  Mill  Company  of  Seattle  drew 
a  draft  upon  Clarkson  &  Company  at  Port  Artliur  for  .f 30,1 94.80 
payable  to  the  order  of  the  National  Bank  of  Commerce  of  Se- 
attle. This  draft  was  secured  by  a  bill  of  lading  issued  by  a 
steamship  company  covering  about  36,000  sacks  of  tlour  shipped 
by  the  Centennial  Mill  Company  to  Port  Arthur.  The  Cen- 
tennial Mill  Company  was  named  as  consignor  in  the  bill  of 
lading  and  the  flour  was  to  be  delivered  upon  the  shipper's 
order.  Insurance  policies  upon  the  flour  were  also  issued  to  the 
Centennial  Mill  Company  and  constituted  a  part  of  the  col- 
laterial  for  the  draft.  The  draft  above  mentioned,  the  bill  of 
lading,  and  the  insurance  policies,  were  indorsed  in  blank 
and  sent  by  the  National  Bank  of  Commerce  of  Seattle  to  the 
Eusso-Chinese  Bank  at  Port  Arthur,  with  instructions  to  de- 
liver the  collateral,  or  documents,  upon  the  payment  of  the 
draft.  By  virtue  of  these  endorsements  and  transfers  the  legal 
title  to  the  draft  and  the  documents  and  to  the  flour  in  question 
passed  to  and  became  vested  in  the  Kusso-Chinese  Bank,  and 
I  instruct  you  that  as  a  matter  of  law  it  was  in  the  power  of 
the  plaintiff  to  handle,  control,  sell  and  dispose  of  such  flour 
in  any  way  that  was  deemed  expedient  by  the  plaintiff. 

It  is  contended  by  the  defendant  in  this  case  that  upon  the 
arrival  of  the  draft  and  the  documents  attached  thereto  and  the 
flour  at  Port  Artliur,  about  the  middle  nf  January,  1904,  the 
plaintiff  entered  into  an  arrangement  or  agreement  with  Clark- 
son &  Company  by  the  terms  of  which  the  plaintiff  consented  to 
and  permitted  Clarkson  &  Company  to  take  possession  of  the 
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flour  in  question  and  consented  that  the  flour  be  sold  by  Clark- 
son  &  Company  to  third  parties  in  open  market,  and  that  as  a 
part  of  such  agreement  or  arrangement  between  the  plaintiff 
and  Clarkson  &  Company  the  bank  required  Clarkson  &  Com- 
pany to  give  to  the  plaintiff  a  letter  of  guaranty,  which  pro- 
vided that  Clarkson  &  Company  recognized  the  ownership  of  the 
flour  by  the  plaintiff  and  stipulated  that  the  plaintiff  was  the 
owner  of  the  flour  in  question,  and  Clarkson  &  Company  upon 
their  part  agreed  to  sell  the  flour  and  account  to  the  plaintiff 
for  the  proceeds  thereof. 

If  you  find  from  the  evidence  in  this  case  that  plaintiff  per- 
mitted Clarkson  Company  to  take  over  the  flour  under  such 
an  arrangement  as  the  defendant  claims  with  the  stipulation 
that  the  plaintiff'  was  the  owner  of  the  flour  and  with  the  agree- 
ment that  Clarkson  &  Company  would  account  to  the  plaintiff 
for  the  proceeds  of  the  sale  of  the  flour,  then  I  instruct  you 
that  such  action  on  the  part  of  the  plaintiff  constitutes  in  law 
a  payment  of  the  draft  in  question  and  the  plaintiff"  cannot 
recover  and  your  verdict  must  be  for  the  defendant. 

It  is  a  general  rule  of  law  that  where  collateral  security  is 
received  for  a  debt  with  power  to  convert  the  securit}'  into 
money,  this  is  specifically  applicable  to  the  payment  of  such 
debt;  the  same  person  being  the  party  to  pay  and  receive,  no 
act  is  necessary  and  the  law  makes  the  application.  If  the  pro- 
ceeds equal  or  exceed  the  amount  of  the  debt  it  is  de  facto  paid ; 
no  action  would  lie  for  it,  and  proof  of  these  facts  would  sup- 
2>ort  the  defense  of  payment.  And  if  you  find  from  the  evidence 
in  this  case  that  the  plaintiff  did  consent  to  Clarkson  taking 
over  the  flour  in  question  and  consented  to  the  sale  of  the  same 
by  Clarkson  &  Company,  and  then  Clarkson  &  Company  sold 
the  flour  in  Question  and  paid  over  the  proceeds  thereof  to  the 
plaintiff,  then  such  payment  of  the  proceeds  of  the  sale  of  such 
flour  to  the  plaintiff'  operated  as  a  payment  of  the  draft  in 
question, — provided  the  proceeds  of  the  sale  of  the  flour  equaled 
the  amount  of  the  draft ;  and  if  such  proceeds  did  not  equal  or 
exceed  the  amount  of  the  debt  then  it  was  a  payment  pro 
tanto — that  is  a  pajanent  of  so  much  of  the  said  draft  as  the 
proceeds  of  the  sale  of  the  flour  would  pay  of  the  same; 
and  this  is  the  law,  notwithstanding  the  fact  that   plaintiff' 
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maj'  have  received  the  procecnls  of  the  sale  of  said  flour  and 
placed  the  same  to  the  credit  of  Clarkson  &  Company  in  its 
bank,  and  permitted  Clarkson  &  Company  to  use  said  funds  for 
other  purposes. 

It  is  contended  by  the  defendant  that  at  the  time  the  plain- 
tiff paid  to  the  defendant  the  |36,113.70  and  the  further  sum 
of  .1S2,298.49,  the  plaintiff  represented  to  the  defendant  that  the 
draft  in  question  had  been  protested  for-  non-payment  anrl  that 
the  defendant  promised  to  rei)ay  the  plaiiitiff  in  case  the  draft 
had  not  been  paid  was  in  reliance  upon  such  representation  by 
the  plaintiff,  and  that  such  representation  as  to  the  protest  of 
said  draft  was  a  materia]  factor  in  iuducina;  the  defendant 
to  consent  to  the  making  of  such  conditional  promise  to  the 
plaintiff  to  refund  the  money  paid  by  the  defendant;  and  if 
you  find  from  the  evidence  in  this  case  that  the  draft  in  question 
was  not  protested  within  the  time  provided  by  law,  then  I  in- 
struct you  that  the  defendant  cannot  be  held  to  the  performance 
of  its  agreement  to  refund  the  money  paid  to  it  by  the  plaintiff, 
and  your  verdict  must  be  for  the  defendant. 

The  time  fixed  by  the  law  for  the  protest  for  non-payment 
of  a  draft  would  be  at  the  expiration  of  the  days  of  grace  after 
the  payment  was  due.  This  draft  was  payable  thirty  days  after 
acceptance  or  after  presentation. 

MR.  McCORD:     Ninety. 

THE  COURT:  Ninety  days.  It  is  my  mistake.  Ninety 
days  and  tAvo  days  of  grace  were  allowed.  The  last  day  of 
grace  is  the  day  on  which  the  draft  should  have  been  pro 
tested. 

If  you  find  from  the  evidence  in  this  case  that  the  plaintiff 
failed  to  protest  the  draft  in  question  for  non-payment  after 
its  maturity,  as  required  by  law,  as  I  have  defined  the  law  to 
you,  then  I  instruct  you  that  such  failure  on  the  part  of  the 
plaintiff  to  protest  the  draft  in  question  would  operate  to  re- 
lease the  Centennial  IMill  Company,  the  drawer  of  the  draft, 
from  any  liability  thereon,  and  that  the  defendant  would  be 
materially  injured  by  reason  of  such  failure  on  the  part  of 
the  plaintiff  to  have  protested  the  draft  at  its  maturity,  by 
so  releasing  the  drawer  of  the  draft  from  liability  to  the  de- 
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fendant,  and  tlie  plaintiff  cannot  recover  and  your  verdict  must 
be  for  the  defendant. 

It  has  been  suggested  and  some  evideuce  has  been  intro- 
duced tending  to  show  that  the  Centennial  Mill  Compau}^  paid 
to  the  National  Bank  of  Commecre  the  amount  of  the  draft 
in  question.  I  will  amend  that  by  saying  that  there  is  testi- 
mony to  the  effect,  and  it  is  uncontradicted,  it  is  to  be  taken 
as  a  fact  in  the  case,  that  the  Centennial  Mill  Company  has 
reimbursed  the  National  Bank  of  Commerce. 

I  instruct  you  that  even  if  the  Centennial  Mill  Company 
did  pay  the  amount  of  the  draft  in  question  to  the  National 
Bank  of  Commerce,  either  prior  or  subsequent  to  the  9th  day 
of  November,  1904,  when  the  jjlaintiff  claims  to  have  paid  the 
money  in  controversy  to  the  National  Bank  of  Commerce,  such 
payment  in  no  way  involves  the  issues  in  this  case,  even  though 
the  National  Bank  of  Commerce  did  not  notify  the  Russo- 
Chinese  Bank  that  the  amount  of  the  draft  had  been  paid  to 
it.  If  the  National  Bank  of  Commerce  under  such  circum- 
stances was  not  acting  for  itself,  it  was  acting  for  the  Centen- 
nial Mill  Company,  its  customer,  and  as  such  agent  of  the 
Centennial  Mill  Company  had  the  legal  right  to  demand  the 
payment  of  the  draft  in  question  from  the  Russo-Chinese  Bank, 
if  the  Russo-Chinese  Bank  had  received  payment  for  it  from 
Clarkson  &  Company,  or  if  by  its  action  it  had  suffered  the 
flour  to  be  sold  by  Clarkson  &  Company  and  the  proceeds  mis- 
appropriated by  them,  so  as  to  preclude  the  payment  of  the 
draft  out  of  the  proceeds  of  the  sale  of  the  flour  securing  the 
draft. 

That  is  so.  Gentlemen  of  the  Jury,  by  reason  of  the  law 
of  this  state,  which  authorizes  a  trustee  of  an  express  trust 
to  prosecute  and  defend  actions  in  its  own  name.  Here  the 
bank,  by  taking  the  title  to  the  flour  and  acting  in  its  business, 
Avas  authorized  to  act  in  its  own  name  clear  through  to  the 
finish  of  the  transaction,  although  it  may  now  be  acting  in 
the  interest  of  the  Centennial  Mill  Company,  which  was  the 
vendor  of  the  flour. 

In  addition  to  the  special  verdict,  the  Court  submits  two 
forms  of  a  general  verdict.  If  you  find  for  tlie  plaintiff,  you 
will  use  the  form  that  is  appropriate  and  insert  the  amount  of 
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money  tiiat  is  due,  including  interest  at  six  per  cent  from  the 
time  it  was  received  by  the  del'eiKhint  bank  until  this  date.  If 
you  find  for  the  defendant  the  other  form  of  verdict  will  be 
sufficient,  when  it  has  been  signed  by  your  foreman. 

I  need  not  exhort  the  jury  to  consider  the  importance  of 
this  case  and  your  duty  as  good  citizens  and  honest  jurymen 
to  decide  the  case  according  to  the  law  and  the  rights  of  the 
parties,  without  ever  being  swayed  or  influenced  at  all  by  any 
considerations  that  one  is  a  home  corporation  and  the  other 
is  a  foreign  corporation ;  such  a  thiug  in  this  court  ought  not 
to  have  a  particle  of  influence  whatever.  If  this  money  has 
been  obtained  from  the  plaintiff  bank  when  there  was  no  lia- 
bility for  it  to  pay  the  money,  it  is  entitled  to  get  it  back,  ac- 
cording to  what  I  have  explained  to  you.  If  it  is  not  so  en- 
titled, there  ought  to  be  no  hesitation  in  rendering  a  verdict 
for  the  defendant. 

And  thereupon,  by  stipulation  of  counsel,  after  the  jury 
had  retired  to  consider  their  verdict,  and  before  their  verdict 
was  returned,  the  plaintiff,  by  its  attorney,  excepted  to  certain 
parts  of  the  charge  given  to  the  jury,  as  follows : 

MR.  GREGORY:  May  it  please  the  Court,  the  plaintiff 
desires  to  take  certain  exceptions  to  the  instructons  given,  and 
also  to  the  instructions  refused,  and  also  to  the  instructions 
requested  but  modified. 

1.  We  except  to  the  giving  of  the  instruction  to  the  effect 
that  the  defendant  bank  became  invested  by  virtue  of  the 
transfer  to  it  of  the  documents,  with  the  legal  title  to  the 
flour;  and  also  to  the  instruction  and  to  each  and  every  part 
thereof  to  the  effect  that  by  the  endorsement  and  transfer  of 
those  documents  the  plaintiff  bank  became  invested  with  the 
legal  title  to  the  flour. 

2.  We  except  to  the  instruction  given  to  the  effect  that 
the  Russo-Chinese  Bank  was  obliged  to  look  after  and  take 
care  of  the  flour. 

3.  We  except  to  the  failure  of  the  Court  to  charge  the  jury 
as  to  the  burden  of  proof  concerning  the  affirmative  defenses 
on  the  part  of  the  defendant,  there  having  been  a  charge  as 
the  burden  of  proof  so  far  as  the  allegations  of  the  complaint 
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were  concerned,  but  none  as  to  the  affirmative  defenses  of  the 
answer. 

4.  We  except  to  the  instruction  to  the  effect  that  if  the 
Russo-Chinese  Bank  failed  to  give  proper  notice  to  Clarkson 
&  Company,  it,  the  Russo-Chinese  Bank,  became  liable  for  the 
full  amount  of  the  draft,  our  claim  being  that  if  they  failed 
to  take  this  or  any  other  proper  step  they  became  liable  only 
for  the  amount  of  damage  thereby  actually  suffered  and  not 
necessarily  for  the  full  amount  of  the  draft. 

5.  We  except  to  the  instruction  to  the  eft'ect  that  the  de- 
fendant had  no  burden  to  establish  the  fact  that  i)ayment  of 
the  draft  was  made  by  Clarkson  &  Company  to  the  Russo- 
Chinese  Bank,  and  the  further  fact  that  the  Russo-Chinese 
Bank  did  permit  Clarkson  &  Company  to  dispose  of  the  flour 
without  payment  of  the  draft  in  question. 

6.  We  except  to  the  instruction  to  the  effect  that  if  the  plain- 
tiff bank  consented  that  Clarkson  &  Company  should  sell  the 
flour  in  question  prior  to  the  payment  of  the  draft,  then  that 
the  Russo-Chinese  Bank  by  such  action  rendered  itself  liable 
to  the  National  Bank  of  Commerce  and  that  it  became  the 
dutj'  of  the  Russo-Chinese  Bank  to  pay  the  money  that  it  did 
pay  to  the  defendant  in  1904  and  that  the  plaintiff  cannot  re- 
cover in  this  action. 

7.  We  except  to  the  instruction  that  by  virtue  of  endorse- 
ments and  transfers  of  the  documents  the  legal  title  to  the 
flour  passed  to  and  became  vested  in  the  Russo-Chinese  Bank, 
and  we  except  further  to  the  instruction  that  fhereby  the 
Russo-Chinese  Bank  was  given  the  power  to  handle,  control, 
sell  and  dispose  of  the  flour  in  any  way  that  was  deemed  ex- 
pedient by  the  plaintiff. 

8.  We  except  to  the  instruction  to  the  effect  that  if  plain- 
tiff permitted  Clarkson  &  Company  to  take  over  the  flour  un- 
der an  arrangement  between  the  plaintiff'  and  Clarkson  & 
Company  which  woiild  recognize  by  Clarkson  &  Company  the 
ownership  of  the  flour  by  the  plaintiff  and  the  right  of  Clark- 
son &  Company  to  sell  the  flour,  that  by  such  agreement  and 
action  on  the  part  of  the  plaintiff  there  became  in  law  a  pay- 
ment of  the  draft  in  question  and  that  the  plaintiff  cannot  re- 
cover, and  we  except  to  each  and  every  i)art  of  said    instruc- 
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tion,  wliitli  is  uumbered  11  of  defendant's  proposed     instruc- 
tions. 

1).  We  except  to  the  instruction  that  if  the  plaintiff  con- 
sented to  Clarkson  taking  over  the  Hour  in  question  and  con- 
sented to  the  sale  of  the  flour  by  Clarkson  &  Company  and 
that  Clarkson  &  Company  paid  over  the  proceeds  of  sucli  sale 
to  the  plaintiff,  then  that  such  payment  of  the  proceeds  of  the 
sale  of  said  flour  to  the  plaintiff  operated  as  a  payment  of  the 
draft  in  question. 

10.  We  except  to  the  instruction  to  the  effect  that  where 
the  holder  of  collateral  security  for  the  payment  of  a  note  or 
draft  disposes  of  the  collateral,  it  takes  over  the  title  to  the 
same  to  itself  with  the  intention  of  making  it  its  own,  convert- 
ing it  into  its  property,  and  that  such  action  constitutes  a  pay- 
ment of  the  draft  or  note;  and  we  except  to  the  instruction 
that  if  the  plaintiff'  did  take  over  said  collateral  and  did  con- 
sent that  Clarkson  &  Company  should  sell  the  flour,  then  that 
such  action  on  the  part  of  the  plaintiff  operates  as  a  payment 
of  the  draft  in  question ;  and  we  specifically  object  to  such  in- 
structiou  upon  the  ground  that  it  purports  to  instruct  the  jury 
that  the  entire  draft  would  have  been  thereby  paid,  notwith- 
standing the  amount  or  value  of  the  flour  which  might  have 
been  thus  disposed  of. 

11.  We  except  to  the  instruction  to  the  effect  that  if  from 
the  evidence  it  be  found  that  the  draft  in  question  was  not 
protested  at  the  time  provided  by  law,  then  that  the  verdict 
must  be  for  the  defendant. 

12.  We  except  to  the  instruction  to  the  effect  that  if  the 
plaintiff  failed  to  protest  the  draft  in  question  for  non-pay- 
ment after  its  maturity,  then  that  the  verdict  must  be  for  the 
defendant. 

13.  We  except  to  the  instruction  to  the  effect  that  the 
payment  to  defendant  by  the  Centennial  Mill  Company  has  no 
bearing  upon  the  case. 

14.  We  except  to  the  refusal  of  the  Court  to  give  the  in- 
struction requested  by  the  plaintiff,  except  as  modified,  to  the 
effect  that  the  verdict  of  the  jury  should  be  for  the  plaintiff 
for  the  amount  prayed  for. 
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And  this  was  all  the  evidence  and  proceedings  in  the  case, 
not  otherwise  of  record. 

And  thereupon,  in  furtherance  of  justice  and  that  right 
may  be  done,  the  plaintiff  presents  the  foregoing  as  its  Bill  of 
Exceptions  and  praj^s  that  the  same  may  be  settled,  allowed, 
signed  and  certified  by  the  Judge  who  tried  the  cause  as  pro- 
vided by  law. 

T.  L.  STILES, 

CHICKERING  &  GREGORY, 
DORR  &  HADLEY, 

Attorneys  for  Plaintiff. 

Received  a  copy  of  the  within  Bill  of  Exceptions  April  13, 
1912. 

KERR  &  McCORD, 
S.  H.  KERR, 
Attorneys  for  Defendant. 

Indorsed:  Plaintiff's  Bill  of  Exceptions.  Filed  in  the  U. 
S.  District  Court,  Western  Dist.  of  Washington,  April  13,  1912. 
A.  W.  Engle,  Clerk.    By  S.,  Deputy. 


In  the  District  Court  of  the  United  States  for    the    Western 
District  of  Washington.     Northern  Division. 

EUSSO-CHINESE    BANK,  a  Corpora-   ^ 
tion. 

Plaintiff, 

^s-  V  No.  1517. 

NATIONAL   BANK   OF    COMMERCE 
OF  SEATTLE, 

Defendant.   ^ 

ORDER  EXTENDING  TIME  WITHIN  WHICH  TO  FILE 
BILL  OF  EXCEPTIONS. 

Application  having  been  made  by  Plaintiff  for  an  extension 
of  time  within  which  to  prepare  and  serve  its  proposed  Bill 
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of  Exceptions  in  tliis  case,  and  it  appearing  that  the  verdict  in 
this  cause  was  returned  on  the  2yth  day  of  February,  A.  D. 
1912,  and  it  further  appearing  that  the  parties  have  stipulated 
that  phiiutiff's  time  be  (enlarged  and  extended  for  such  pur- 
pose until  the  IHth  day  of  April,  A.  D.  11)12; 

IT  IS  THEREFOEE  OKDERED  That  Plaintift'  may  have 
until  the  said  day  in  which  to  file  and  serve  its  proposed  Bill 
of  Exceptions. 

Done  in  open  Court  this  Sixth  day  of  March,  A.  I).  1912. 

C.  H.  HANFORD, 
Judge  of  said  Court. 

Indorsed :  Order  for  extension  of  time  within  which  to  file 
Bill  of  Exceptions.  Filed  in  the  U.  S.  District  Court,  Western 
Dist.  of  Washington,  Mar.  6,  1912.  A.  W.  Engle,  Clerk.  By 
S.,  Deputy. 


In  the  District  Court  of  the  United  States  for    the    Western 
District  of  Washington.     Northern  Division. 

RUSSO-CHINESE    BANK,  a  Corpora- 
tion, 

Plaintiff, 
vs. 


No.  1517. 
STIPULATION. 


NATIONAL    BANK    OF    COMMERCE 
OF  SEATTLE, 

Defendant.  J 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
above-named  plaintiff  by  its  attorneys,  Messrs.  T.  L.  Stiles, 
Warren  Gregory  and  C.  W.  Door  and  the  above-named  de- 
fendant by  its  attorneys,  Kerr  &  McCord  and  E.  S.  McCord, 
that  an  order  may  be  entered  in  the  above-entitled  cause  ex- 
tending the  time  within  which  the  defendant  herein  may  pro- 
pose amendments  to  the  Bill  of  Exceptions  heretofore  served 
in  the  above-entitled  cause,  for  a  period  of  ten  days  over  and 
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above  tbe  time  allowed  by  law  and  tbat  the  said  extension 
sball  be  up  to  and  including  the  2nd  day  of  May,  1912,  and 
tbat  said  Bill  of  Exceptions  may  be  settled  and  signed  at  any 
time  thereafter. 

Dated  this  tbe  18tb  day  of  April,  A.  D.  1912. 
T.  L.  STILES, 

CHICKERING  &  GREGORY, 
DORR  &  HADLEY, 

Attorneys  for  Plaintiff. 
KERR  &  McCORD,  E.  S.  McCORD, 
Attorneys  for  Defendant. 

Indorsed:  Stipulation.  Filed  in  tbe  U.  S.  District  Court, 
Western  Dist.  of  Washington,  April  23,  1912.  A.  W.  Engle, 
Clerk.    By  S.,  Deputy. 


In  the  District  Court  of  the  United  States  for    the    Western 
District  of  Washington.     Northern  Division. 

RUSSO-CHINESE    BANK,  a  Corpora-  ^ 
tion, 

Plaintiff, 
vs. 


No.  1517. 
ORDER 


NATIONAL    BANK   OF   COMMERCE 
OF  SEATTLE, 

Defendant. 

It  appearing  to  tbe  Court  that  the  parties  hereto  have  en- 
tered into  a  stipulation  providing  tbat  tbe  defendant  may  have 
ten  days  over  and  above  tbat  allowed  by  law  within  which  to 
file  its  proposed  amendments  to  tbe  Bill  of  Exceptions  herein, 
it  is  now  by  tbe  Court 

ORDERED  That  the  above-named  defendant  be,  and  it  is 
hereby  given  up  to  and  including  tbe  2d  day  of  May,  1912, 
within  which  to  serve  its  proposed  amendments  to  the  Bill  of 
Exceptions  herein. 

Done  in  open  Court  this  the  23d  day  of  April,  A.  D.  1912. 

C.  H.  HANFORD,  Judge. 
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Indorsed :  Order.  Filed  iu  the  U.  S.  District  Court,  West- 
ern Dist.  of  Washington,  April  23,  1912.  A.  W.  Engle,  Clerk. 
By  S.,  Deputy. 

In.  the  District  Court  of  the  Viiitcd  F^tatcs  for    the    Western 
District  of  Wasliiiiffto)!.     Xorthcrn  Division. 

RUSSO-CHINESE    BANK,  a  Corpora-  "| 
tion, 

Plaintiff, 
vs. 


No.  1517. 
STIPULATION. 


NATIONAL   BANK   OF    COMMERCE 
OF  SEATTLE, 

Defendant.  ^ 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
above-named  plaintiff  by  its  attorneys,  Messrs.  T.  L.  Stiles, 
Warren  Gregory  and  C.  W.  Dorr,  and  the  above-named  de- 
fendant by  its  attorneys,  Kerr  &  McCord  and  E.  S.  McCord, 
that  an  order  may  be  entered  in  the  above-entitled  cause  ex- 
tending the  time  within  which  the  defendant  herein  may  pro- 
pose amendments  to  the  Bill  of  Exceptions  heretofore  served 
in  the  above-entitled  cause,  for  a  period  of  twenty  days  over 
and  above  the  time  allowed  by  law  and  that  the  said  exten- 
sion shall  be  up  to  and  inlcuding  the  12th  day  of  May,  1912; 
and  that  Bill  of  Exceptions  may  be  settled  and  signed  at  any 
time  thereatfer. 

Dated  this  the  18th  day  of  April,  A.  D.  1912. 
T.  L.  STILES, 

CHICKERING  &  GREGORY, 
DORR  &  HADLEY, 

Attorneys  for  Plaintiflf. 
KERR  &  McCORD,  E.  S.  McCORD, 

Attorneys  for  Defendant. 

Indorsed :  Stipulation.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  W^ashington,  May  2,  1912.  A.  W.  Engle, 
Clerk.    By  S.,  Deputy. 
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In  the  District  Court  of  the  United  States  for    the    Western 
District  of  Washington,     Northern  Division. 


RUSSO-CHINESE    BANK,  a  Corpora- 
tion, 

Plain  tiff. 


NATIONAL   BANK   OF    COMMERCE 
OF  SEATTLE, 

Defendant. 


No.  1517. 
ORDER 


It  appearing  to  the  Court  that  the  parties  hereto  have  en- 
tered into  a  stipulation  providing  that  the  defendant  may 
have  twenty  days  over  and  above  that  allowed  by  law  within 
which  to  file  its  proposed  amendments  to  the  Bill  of  Excep- 
tions herein,  it  is  now  by  the  Court 

ORDERED  That  the  above-named  defendant  be,  and  it  is 
hereby  given  up  to  and  including  the  12th  day  of  May,  1912, 
within  which  to  serve  its  proposed  amendments  to  the  Bill  of 
Exceptions  herein. 

Done  in  open  Court  this  the  2d  day  of  May,  A  .D.  1912. 

C.  H.  HANFORD,  Judge. 


Indorsed :  Order.  Filed  in  the  L^.  S.  District  Court,  West- 
ern Dist.  of  Washington,  May  2, 1912.  A.  W.  Engle,  Clerk.  By 
S.,  Deputy. 
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In  the  District  Court  of  the  United  ^^tates-  for    the    Western 
District  of  \V(tshin(/lon.     Northern  Dirision. 

RUSSO-CHINESE   BANK,  a   Corpora- 
tion, 

Plaintiff, 

^®"  ^     No.  1517. 

NATIONAL    BANK    OF   COMMERCE 
OF  SEATTLE, 

Defendant. 

ORDER  SETTLING  BILL  OF  EXCEPTIONS. 

This  cause  liaviug  been  brought  on  regularly  before  the 
Court  on  the  ITth  day  of  June,  1912,  on  the  application  of 
the  i^laintiff  for  the  settling  and  certifying  of  its  proposed 
Bill  of  Exception  lately  filed  herein,  as  amended  by  the  sub- 
stitution of  the  testimony  of  A.  T.  Short  and  W.  S.  Davidson 
(deposition)  in  full  in  the  place  of  pages  167  to  208,  of  the 
original  Bill  of  Exceptions  on  motion  of  Defendant's  Attor- 
neys. 

Now,  therefore,  on  motion  of  plaintiff's  attorneys. 
It  is  ordered  that  the  said  proposed  Bill  of  Exceptions 
heretofore  filed  in  this  cause  with  the  amendment  as  above 
stated,  as  the  same  is  now  signed,  be,  and  the  same  is  hereby 
settled  as  the  true  Bill  of  Exceptions  in  this  cause,  and  that 
the  same,  as  so  settled,  be  now  and  here  certified  accordingly 
by  the  undersigned  Judge  of  this  court,  presiding  at  the  trial 
of  this  cause,  and  that  the  said  Bill  of  Exceptions  so  certified 
be  filed  by  the  Clerk. 

C.  H.  HANFORD,  Judge. 

'  Indorsed :  Order  Settling  Bill  of  Exceptions.  Filed  in 
the  U.  S.  District  Court,  Western  Dist.  of  Washington,  June 
17,  1912.    A.  W.  Engle,  Clerk.    By  S.,  Deputy. 
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Iti  the  District  Court  of  the  United  States  for    the    Western 
District  of  Washington.     Northern  Division. 

RUSSO-CHINESE    BANK,  a  Corpora-  ") 
tion, 

Plaintiff, 

vs. 


y 


No.  1517. 
(Circuit) 


NATIONAL   BANK    OF   COMMERCE 
OF  SEATTLE, 

Defeiiddiit. 

PETITION  FOR  WRIT  OF  ERROR. 

The  above-named  plaintiff,  Russo-Cliinese  Bank,  a  corpora- 
tion, feeling  itself  agrieved,  by  order  of  the  Court  and  the 
judgment  entered  against  it  in  this  cause  June  18,  1912, 
comes  now  by  its  attorneys  and  petitions  this  Court  for  an 
order  allowing  it  to  prosecute  a  Writ  of  Error  in  the  Honor- 
able United  States  Circuit  Court  of  Ajjpeals  for  the  Ninth 
Circuit,  under  and  in  accordance  with  the  laws  of  the  United 
States  in  that  behalf  made  and  provided,  and  that  an  order 
be  made  fixing  the  amount  of  security  which  plaintiff  shall 
give  and  furnish  upon  said  Writ  of  Error,  conditioned  as  re- 
quired by  law  as  in  cases  where  a  supersedeas  and  stay  of 
execution  are  desired. 

Dated  this  5th  day  of  July,  1912. 

T.  L.  STILES, 

CHICKERING  &  GREGORY, 
DORR  &  HADLEY, 

Attorneys  for  Plaintiff. 

Endorsed:  Petition  for  Writ  of  Error.  Filed  U.  S.  Dis- 
trict Court,  Western  District  of  Washington,  July  5,  1912. 
A.  W.  Engle,  Clerk.    By  S.,  Deputy. 
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In   the  District  Court  of  the  United  States  for  the  Western 
District  of  Washiiif/loii.     XorlJicni  Dirision. 

RUSSO-CHINESE    BANK,  a  (^orixna-   ^ 
tion. 


Plain  I  iff. 


vs. 


No.  1517. 

(Circuit) 


NATIONAL    BANK    OF    COMMERCE 
OF  SEATTLE, 

Defendant. 

ORDER  ALLOWING  WRIT    OF    ERROR    AND    FIXING 
AMOUNT  OF  SUPERSEDEAS  BOND. 

The  plaintiff  having  this  day  filed  its  petition  for  a  Writ 
of  Error  from  the  judgment  entered  herein  June  18,  1912,  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, together  with  an  Assignment  of  Errors,  all  in  due  time, 
and  praying  that  an  order  be  made  fixing  the  amount  of  se- 
curity which  plaintiff  shall  furnish  on  said  Writ  of  Error,  and 
that  upon  the  giving  of  said  security  all  proceedings  in  this 
Court  be  stayed  pending  the  determination  of  said  Writ  of 
Error;  it  is  hereby  ordered  that  a  Writ  of  Error  herein  is 
hereby  allowed  to  have  said  judgment  reviewed  in  the  L^nited 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit ;  and 
it  is  further  ordered  that  upon  the  plaintiff,  Russo-Chinese 
Bank,  filing  with  the  Clerk  of  this  Court  a  good  and  sufficient 
bond  in  the  sum  of  Five  Hundred  (.$500.00)  Dollars,  to  the 
effect  that  if  said  plaintiff  and  plantiff  in  error,  Russo-Chinese 
Bank,  shall  prosecute  the  said  Writ  of  Error  to  effect,  and  an- 
swer all  damages  and  costs  if  it  fails  to  make  its  plea  good, 
then  the  said  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue.  Said  bond  to  be  approved  by  the  Court,  and 
all  further  proceedings  in  this  Court  be,  and  are  hereby  sus- 
pended and  stayed  until  the  determination  of  the  said  Writ  of 
Error  by  the  Honorable  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Judicial  Circuit. 

Dated  at  Seattle,  the  5th  day  of  July,  1912. 

C.  H.  HANFORD,  Judge. 
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Endorsed :  Order  Allowing  Writ  of  Error  and  Fixing 
Bond.  Filed  U.  S.  District  Court,  Western  District  of  Wash- 
ington.   July  5,  1912. 

A.  W.  ENGLE,  Clerk. 
By  S.,  Deputy. 


In  the  District  Court  of  the  United  States  for    the    Western 
District  of  W((s]iin(/ton.     Xorthcrn  Division. 


No.  1517. 
^      (Circuit) 


EUSSO-CHINESE    BANK,  a  Corpora- 
tion, 

Plaintiff  in   Error, 
vs. 

NATIONAL    BANK   OF    COMMERCE 
OF  SEATTLE, 

Defendant  in  Error. 

BOND. 

Know  All  Men  by  These  Presents :  That  we,  the  Russo- 
Chinese  Bank,  a  corporation,  as  principal,  and  American 
Bonding  Company  of  Baltimore,  as  sureties,  are  held  and  firm- 
ly bound  unto  the  National  Bank  of  Commerce  of  Seattle, 
defendant  above-named,  in  the  sum  of  Five  Hundred  (|500) 
Dollars,  to  be  paid  to  the  said  National  Bank  of  Commerce  of 
Seattle,  its  successors  and  assigns,  to  which  payment  well  and 
truly  to  be  made  we  bind  ourselves,  and  each  of  us,  Jointly 
and  severally,  and  our,  and  each  of  our  successors,  representa- 
tives and  assigns,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  5th  day  of  July,  A.  D. 
1912. 

Whereas,  plaintiff  above-named  has  sued  out  a  Writ  of 
Error  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  reverse  the  judgment  entered  by  the  above- 
named  Court  in  favor  of  defendant  and  against  plaintiff  in  the 
sum  of  One  Hundred  and  30-100  Dollars,  June  18,  1912. 

Now  therefore,  the  condition  of  this  obligation  is  such  that 
the  above-named  plaintiff     shall     prosecute     said     Writ     of 
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Errors  to  effect,  and  answer  all  costs  and  damages  if  it  shall 
fail  to  make  good  its  plea,  then  this  obligation  shall  be  void; 
otherwise  shall  be  and  remain  in  full  force,  virtue  and  effect. 
Witness  our  seals  and  names  hereto  affixed  the  5th  day  of 
July,  1912. 

RUSSO-CHINESE   BANK, 
By  T.  L.  STILES,  Its  Attorney. 
(Seal)  AMERICAN  BONDING  COMPANY  OF 

BALTIMORE, 
By  L.  N.  HANSEN,  Attorney  in  Fact. 

Approved  July  5,  1912. 

C.  H.  HANFORD,  Judge. 

Endorsed :     Bond.     Filed   U.   S.    District   Court,   Western 
District  of  W^ashington,  July  5,  1912. 

A.  W.  ENGLE,  Clerk. 
By  S.,  Deputy. 


In  the    District  Court  of  the  United  States  for  the    Western 
District  of  Washington.     Northern  Division. 

RUSSO-CHINESE    BANK,  a  Corpora- 

Plaiiitiff\ 
vs. 


^ 


NATIONAL    BANK    OF    COMMERCE 
OF  SEATTLE, 

Defenda/)it. 


No.  1517. 
( Circuit ) 


Comes  now  the  plaintiff,  Russo-Chinese  Bank,  and  files  the 
following  Assignment  of  Errors  upon  which  it  will  rely  in  the 
prosecution  of  its  Writ  of  Error  in  the  above-entitled  cause. 

I. 

That  the  trial  court  erred  in  overruling  the  objection  of 
counsel  for  plaintiff  in  error  to  the  questions  asked  the  witness 
R.  R.  Spencer  upon  cross-examination  by  counsel  for  defend- 
ant in  error  as  to  the  customs  and  commercial  usage   among 
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bankers  with  regard  to  the  return  of  the  documents  when 
drafts  are  protested,  and  which  said  questions,  answers  and 
objections  are  as  follows : 

1.  "Q  Now,  i\Ir.  Spencer,  counsel  has  directed  your  at- 
tention to  the  letter  of  January  9/22,  1904,  addressed  by  the 
Russo-Chinese  Bank  to  the  National  Bank  of  Commerce,  in 
which  there  are  certain  printed  sections  beneath  the  letter  or 
in  the  letter,  in  which  it  is  stated  that  'Unless  otherwise  in- 
structed, bills  of  any  description  sent  to  us  for  procuring  ac- 
ceptance or  for  collection  will  be  protested  both  for  non-ac- 
ceptance or  non-payment  and  immediately  returned  to  th^ 
sender.'  Regardless  of  that  provision  which  I  have  just  read 
to  you,  I  will  ask  you  Avhat  the  custom  is  among  bankers,  and 
what  is  the  commercial  usage  among  bankers,  with  regard  to 
the  return  of  the  documents  when  drafts  are  protested,  or 
otherwise?" 

(Trans,  p.  — . ) 

To  which  question  counsel  for  plaintiff  in  error  objected 
upon  the  ground  that  there  was  no  occasion  for  the  introduc- 
tion of  any  usage  or  custom ;  that  the  transaction  in  the  case 
was  a  definite  contract,  formed  by  letters  which  said  that  the 
documents  should  be  delivered  as  against  the  payment;  that 
there  was  no  doubt  or  ambiguity  concerning  the  matter,  and, 
therefore,  the  custom  or  usage  was  not  admissible. 

This  objection  was  overruled  and  an  exception  allowed 
plaintiff. 

Thereupon  the  witness  answered  (Trans,  p  — )  : 

"A.  They  are  supposed  to  protest  the  draft  for  non-ac- 
ceptance and  non-payment  and  it  is  customary  where  large 
amounts  are  involved,  to  cable  the  fact  that  the  draft  has 
been  protested  for  non-acceptance  or  non-payment.  No  cable- 
gram was  sent  to  us  regarding  that  matter  from  Port  Arthur." 

2.  Thereupon  counsel  for  defendant  asked  said  witness  the 
following  question:     (Trans,  p.  — ) 

"Q  I  want  to  call  your  attention  to  the  second  sub-division 
of  the  printed  matter  contained  on  the  letter  to  which  I  have 
just  referred,  which  reads  as  follows :  'When  sending  us  for 
collection  documentary  bills  or  only  documents,  clearly  state 
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iu  your  letter  accompanying  same  whether  iu  case  of  dishonor : 
—  (a)  both  bill  and  documents  are  to  be  promptly  returned 
with  the  relative  deed  a  protest,  or  (b)  if  the  bill  is  to  be  re- 
turned and  the  relative  documents  are  to  be  kept  here  at  your 
disposal,  or  (c)  if  the  goods  are  to  be  stored  by  us  and  tire  in- 
surance is  to  be  covered  pending  receipt  of  your  instructions.' 

I  will  ask  you,  Mr.  Spencer,  to  state  what  the  commercial 
usage  among  bankers  is,  between  the  forwarding  bank  and  the 
collecting  bank,  as  to  the  duty  or  custom  of  the  collecting  bank 
to  return  the  documents  upon  the  dishonor  of  the  draft,  either 
for  non-payment  or  for  non-acceptance,  and  the  documents  ac- 
companying them. 

To  which  question  counsel  for  plaintiff  also  objected  upon 
the  ground  that  it  was  not  a  proper  subject  for  custom,  and 
that  the  contract  specifically  and  directly  provided  what  was 
to  be  done. 

The  Court  thereupon  stated : 

"I  take  it  that  you  mean  by  'custom'  the  course  of  business." 

COUNSEL  FOR  DEFENDANT :     "That  is  all." 

THE  COURT:  "And  I  think  it  is  proper  to  explain  to 
the  jury  the  course  of  business  as  bankers  understand  it." 

COUNSEL  FOR  DEFENDANT:  "That  is  exactly  what 
I  am  trying  to  do." 

The  Court  thereupon  overruled  the  objection  and  an  ex- 
ception was  allowed  plaintiff. 

Thereupon  the  witness  answered  : 

"A  They  will  hold  all  documents  until  they  receive  an 
answer.  It  is  ordinarily  customary  for  them  to  hold  the  draft 
and  documents  until  they  can  receive  advice,  especially  the 
bills  of  lading,  in  order  that  they  may  be  able  to  take  action 
in  regard  to  the  goods.  I  am  speaking  now  in  any  event  that 
they  cable  us  we  would  give  them  specific  instructions  as  to 
what  to  do.  The  reason  those  instructions  are  not  included 
in  our  letter  is  from  the  fact  that  we  never  know  what  contin- 
gency may  arise,  consequently  we  leave  it  to  their  judgment  to 
take  such  steps  in  the  event  of  any  contingency  as  they  would 
take  to  protect  their  own  property,  by  advising  us." 

Whereupon  counsel  for  plaintiff  said : 

"We  ask  that  that  portion  of  the  answer  commencing  with 
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'the  reason'  to  the  end  go  out  as  not  responsive  to  the  question 
and  as  incompetent,  irrelevant  and  immaterial." 

This  motion  to  strike  out  was  denied  bv  the  trial  court 
and  an  excei>tion  allowed  to  plaiutiff. 

3.  Thereupon  counsel  for  defendant  asked  the  said  wit- 
ness the  following  question  :     ( Trans,  p.  — . ) 

"Q  In  the  absence  of  instructions,  what  is  the  commer- 
cial usage  in  regard  to  the  return  of  the  documents?  Suppose 
there  is  no  telegraphic  communication,  they  don't  advise  of  the 
fact  of  the  dishonor,  the  forwarding  bank  knows  nothing  about 
it,  what  is  the  duty  of  the  bank  upon  the  dishonor  of  the  pa- 
per, and  what  is  the  custom  in  regard  to  the  return  of  the 
draft  and  the  documents?'' 

To  which  question  counsel  for  plaintiff  made  the  same  ob- 
jection as  hereinbefore  stated,  which  objection  was  overruled 
by  the  trial  court  and  an  exception  allowed  the  plaintiff. 

Thereupon  the  witness  answered : 

"A  The  custom  would  be  to  return  the  draft — protest  and 
return  the  draft,  either  for  non-acceptance  or  non-payment,  as 
the  case  might  be." 

4.  Thereupon  counsel  for  defendant  asked  the  said  witness 
the  following  question:     (Trans,  p.  — . ) 

"Q     What  would  become  of  the  documents? 

A  The  documents  would  be  held  and  probably  used  in 
the  matter  of  storing  the  goods.  They  would  be  compelled — 
should  they  store  the  goods  and  take  such  steps  as  might  be 
necessary  to  protect  our  interest,  the  documents  might  have  to 
be  delivered  to  the  steamshiji  comjjany  or  used  in  the  storage 
of  the  goods.  The  draft  would  be  protested  and  returned  and 
should  be  protested  and  returned  promptly." 

5.  Thereupon  counsel  for  defendant  asked  the  said  witness 
the  following  question:     (Trans,  p.  — . ) 

"Q  What  is  the  custom,  in  case  of  the  dishonor  of  a  draft 
or  non-payment,  of  the  collecting  bank,  in  the  absence  of  in- 
structions, in  regard  to  storing  and  protecting  the  goods?" 

Whereupon  counsel  for  plaintiff  objected  to  the  said  ques- 
tion as  incompetent,  irrelevant  and  immaterial  and  calling  for 
a  conclusion  of  law,  saying  that  the  courts  have  very  clearly 
defined  what  the  powers  and  duties  of  collecting  banks  are. 
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This  objection  was  overruled  by  the  trial  court  and  an  ex- 
ception allowed  plaintitt". 

Thereupon  the  witness  answered : 

"A  They  are  expected  to  use  diligence  in  takinp;  such  steps 
in  regard  to  storage,  insurance  and  so  forth  as  they  would  take 
were  the  property  their  own  and  under  their  own  immediate — 
and  in  their  own  immediate  possession." 

Whereupou  counsel  for  plaintitt"  asked  that  the  answer  be 
stricken  out  as  not  responsive  and  as  not  stating  what  the  cus- 
tom is,  and  as  not  stating  over  what  extent  of  ten-itory  the 
alleged  custom  went,  or  whether  it  would  apply  in  this  par- 
ticular instance. 

This  motion  to  strike  out  was  denied  by  the  trial  court  and 
an  exception  allowed  plaintiff. 

6.  Thereupon  counsel  for  defendant  asked  said  witness 
the  following  question  :      ( Trans,  p.  — . ) 

"Q  As  I  take  it,  then,  Sir.  Spencer,  these  requirements  or 
these  suggestions  that  the  Russo-Chinese  Bank  made  to  jou 
as  to  what  you  should  tell  them  when  you  sent  the  draft,  what 
to  do  with  it  in  case  of  dishonor,  as  I  understand  you  the  com- 
mercial usage  would  control  that  regardless  of  whether  you 
told  them  to  do  so  or  not?" 

To  which  question  counsel  for  plaintiff  objected  as  calling 
for  a  conclusion  of  law,  the  witness  substituting  his  opinion  for 
what  the  law  says. 

This  objection  was  overruled  and  an  exception  allowed 
plaintiff. 

The  witness  thereupon  answered  "Yes." 

II. 

That  the  trial  court  erred  in  overruling  an  objection  to  a 
question  asked  by  the  trial  court  of  the  witness  R.  R.  Spencer 
upon  redirect  cross-examination  as  follows : 

"Q  In  the  case  of  flour,  Mr.  Spencer,  sent  to  a  foreign 
country,  with  a  draft,  30-day  draft  or  a  time  draft  payable 
at  sight,  attached  to  a  bill  of  lading,  what  is  the  course  of  busi- 
ness as  between  banks  with  regard  to  the  custody  of  the  flour 
during  the  time  intervening  from  the  presentation  and  accept- 


248  RUSSO-CHINESE    BANK    VS. 

ance  of  the  draft,  if  it  sliould  be  accepted,  and  tlie  date  wlien 
the  payment  on  the  draft  would  be  due?" 

Whereupon  counsel  for  plaintiil  objected  to  the  (juestion. 
The  objection  was  overruled  and  an  exception  allowed  plain- 
tiff.    The  plaintiff  thereupon  answered : 

"The  goods  are  supposed,  or  are,  or  at  least  should  be 
stored  in  an  independent  warehouse,  that  is,  a  warehouse 
that  is  free  from  the  interference  of  the  consignee  of  the  goods. 
Ordinarilj^  the  policies  of  the  insurance  follow  the  draft,  so 
that  the  bank  has  knowledge  that  the  goods  are  insured.  If 
the  goods  are  deliverable  upon  acceptance  and  the  party  ac- 
cepts the  draft,  of  course  he  takes  the  bills  of  lading  and  the 
sending  bank  of  the  drawer  assumes  all  liability  from  then 
on.  If  the  drafts  are  payable — if  the  draft  is  drawn  'Delivery 
of  documents  on  payment  only'  then  it  is  the  duty  of  the  bank, 
so  far  as  it  can  exercise  it  by  reasonable  diligence,  to  hold  pos- 
session indirectly,  by  warehousemen,  of  those  goods,  until  it 
delivers  the  bill  of  lading  or  the  warehouse  receipts  which  are 
substituted  for  the  the  bill  of  lading." 

III. 

That  the  trial  court  erred  in  overruling  the  objections  to 
the  questions  asked  by  counsel  for  defendant  of  the  witness 
R.  R.  Spencer,  when  recalled  for  re-cross-examination,  to  the 
effect  that  if  the  goods  were  house  in  an  independent  ware- 
house the  witness  would  not  consider  it  the  custom  of  bank- 
ers to  look  after  that  shipment;  and  further  that  if  there  were 
anything  to  excite  the  suspicion  of  the  collecting  bank,  what 
would  be  the  custom  of  the  bank;  to  all  of  which  questions 
counsel  for  plaintiff  objected  as  not  proper  cross-examination 
and  assuming  a  state  of  facts  which  were  not  proven  to  have 
existed,  to-wit,  that  there  was  any  reason  for  suspicion  on  the 
part  of  the  bank  at  Port  Arthur,  to  which  rulings  exception 
were  allowed  plaintiff. 

IV. 

That  the  trial  court  erred  in  overruling  the  objection  of 
plaintiff  to  a  question  asked  by  defendant  of  the  witness,  Wil- 
liam S.   Davidson,  as  follows : 
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"Q  What  is  tlio  custom  of  l)aiiks  witli  refereuce  to  pre- 
senting- drafts  for  acceptance?" 

To  which  counsel  for  plaintiff  objected  as  follows: 

"Now,  may  it  i)lease  the  Court,  we  desire  to  object  to  that 
question  as  incompetent,  irrek'vant  and  immaterial,  upon  two 
grounds:  First,  that  there  is  no  reason  for  the  Court  to  now 
invoke  any  custom  or  usage,  because  the  contract  in  this  case 
is  clear  and  specific  and  direct ;  in  other  words,  there  is  no 
necessity  for  an  implied  contract,  because  there  is  an  express 
one;  and,  upon  the  second  ground,  that  the  question  does  not 
refer  to  the  conditions  prevailing  in  this  case,  because  it  does 
not  ask  with  reference  to  presenting  drafts  for  acceptance  there, 
sent  as  against  payment,  but  it  asks  generally  as  to  drafts  for 
accei)tance.  Now,  of  course  there  may  be  one  custom  of  bank- 
ers concerning  one  sort  of  a  draft  and  another  concerning  the 
other  kind  of  a  draft,  but  to  invoke  now  a  custom  generally 
and  say  that  it  applies  to  this  case  is,  we  submit,  utterly  in- 
competent, irrelevant  and  immaterial/' 

The  objection  was  overruled  and  exception  noted ;  there- 
upon the  witness  answerd  as  follows : 

"As  soon  as  the  bank  receives  the  draft  it  is  customar}'  for 
them  to  request  the  drawee  to  accept  it,  either  by  asking  the 
drawee  to  come  to  the  bank,  or  sending  it  around  to  his  office." 

V. 

That  the  trial  court  erred  in  overruling  the  objection  to 
the  question  asked  the  witness  Davidson  by  defendant,  as  fol- 
lows: 

"What  is  the  established  custom  among  bankers  at  Orien- 
tal ports  with  reference  to  the  handling  of  drafts  with  bill  of 
lading  and  documents  attached,  when  the  drafts  are  in  their 
hands  for  collection?" 

This  objection  was  upon  the  ground  that  there  was  no 
pleading  concerning  the  matter  and  that  the  question  did  not 
state  whether  the  draft  referred  to  authorized  the  bank  to 
turn  the  bill  of  lading  over  when  the  draft  was  accepted,  or 
whether  it  instructed  the  bank  to  retain  the  bill  of  lading  until 
it  was  paid. 
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Wliicli  objections  were  overruled  and  exception  allowed 
plaintiff. 

In  connection  with  this  question  the  following  took  place: 
Counsel  for  plaintiff : 

"I  do  not  want  to  seem  unduly  insistent,  Your  Honor,  and 
therefore  I  shall  not  further  take  up  the  time  of  the  Court  and 
jury  with  this  matter,  because  we  have  our  exception,  but  I 
simply  wish  to  again  assert  that  I  do  not  think  counsel  can 
find  any  authority  which  says  that  where  there  is  a  precise 
contract  expressed,  as  there  was  here,  that  custom  or  usage 
can  ever  be  invoked  when  that  contract  is  not  ambiguous. 
That  is  my  understanding  of  the  law. 

THE  COURT :  I  Avill  give  an  instruction  like  that  to  the 
jury  in  this  case." 

COUNSEL  FOR  PLAINTIFF :  "Then,  if  Your  Honor 
please,  if  that  is  so,  and  the  contract  in  this  case  is  not  ambigu- 
ous but  is  precise,  the  testimony  is  not  admissible. 

THE  COURT :  It  may  go  in  as  a  part  of  the  res  gestae — 
of  the  circumstances  of  the  transaction." 

COUNSEL  FOR  PLAINTIFF :     "Note  an  exception. 

THE  COURT:     Exception  allowed." 

Thereupon  the  witness  answered  as  follows : 

"The  custom  of  the  Russo-Chinese  Bank  at  Port  Arthur 
was  to  see  that  the  cargo  was  stored  and  insured,  and  the  man- 
agers of  the  Russo-Chinese  Bank  have  frequently  come  into 
the  office  of  Clarkson  &  Co.  to  ascertain  if  certain  cargo  was 
properly  stored  and  have  taken  out  fire  insurance  with  some 
of  the  fire  insurance  companies  for  which  Clarkson  &  Co. 
acted  as  agents  on  such  cargo." 

COUNSEL  FOR  PLAINTIFF :  "We  ask  now,  first,  that 
the  answer  go  out,  as  incompetent,  irrelevant  and  immaterial — 
the  entire  answer,  and  then  Ave  specifically  ask  that  that  por- 
tion of  the  answer  which  begins  with  the  words  'and  the  man- 
agers of  the  Russo-Chinese  Bank  have  frequently  come  to  the 
office  of  Clarkson  &oCmpany'  down  to  the  end  of  the  sentence, 
be  stricken  out  as  not  responsive  to  the  question  and  as  being 
no  evidence  of  a  custom." 

COUNSEL  FOR  DEFENDANT:  "It  is  clearly  respon- 
sive to  the  question. 


NATIONAI.    RANK    OF    COMMERCE  251 

THE  COURT :     Motion  to  strike  is  denied." 

COUNSEL  FOR  PLAINTIFF:     "We  note  an  exception." 

VI. 

The  trial  court  erred  in  overruling  the  objection  of  plain- 
tiff to  the  question  asked  the  witness  Davidson,  as  follows : 

"In  transactions  taking  place  between  the  firm  of  Clarkson 
&  Conii)auy  at  Port  Arthur  and  the  branch  of  the  Russo-Chi- 
nese  Bank  at  Port  Arthur,  were  these  customs  strictly  ob- 
served." 

The  objection  to  this  (juestion  was  upon  the  ground  that 
such  custom  of  not  observing  a  custom  was  not  pleaded  and 
that  the  practice  referred  to  in  the  question  must  be  diametri- 
cally opposite  to  the  custom  pleaded  in  the  answer,  and  that 
it  is  impossible  that  a  custom  existed  if  the  practice  was  con- 
trary to  it.  This  objection  was  overruled  and  exception  al- 
lowed plaintiff.  The  witness  thereupon  answered  that  the  cus- 
tom was  not  strictly  observed,  as  the  Russo-Chinese  Bank  at 
Port  Arthur  allowed  Clarkson  &  Company  to  have  the  bills 
of  lading  and  other  documents  attached  to  the  draft  before 
the  draft  was  paid. 

The  trial  court  also  erred  in  denying  the  motion  of  plain- 
tiff to  strike  out  from  the  last  answer  of  the  witness  that  por- 
tion which  followed  the  word  "allowed,"  upon  the  ground  that 
that  portion  of  the  sentence  was  not  responsive  to  the  ques- 
tion and  that  it  was  not  pleaded,  to  which  ruling  on  said  mo- 
tion an  exception  was  taken. 

VII. 

That  the  trial  court  erred  in  overruling  the  objection  to 
the  question  asked  the  witness  Davidson : 

"Wliy  would  the  bank  permit  this  to  be  done  by  Clarkson 
&  Company." 

The  objection  to  this  question  being  upon  the  ground  that 
it  was  incompetent  and  a  cross-examination  of  defendant's 
own  witness.  The  objection  being  overruled,  and  exception 
noted,  the  witness  nswered  that  it  was  because  the  firm  of 
Clarkson  &  Co.  was  established  at  the  instigation  of  the  Russo- 
Chinese  Bank. 
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VIII. 

That  the  trial  court  erred  in  denying  the  motion  of  plain- 
tiff to  strike  out  from  the  last  aforesaid  answer  of  the  witness 
Davidson  all  that  portion  which  followed  the  words  "Mr. 
Clarkson  went  to  Yladivostock,"  as  not  being  responsive  to  the 
question,  which  motion  to  strike  out  was  denied  and  an  excep- 
tion allowed  plaintiff. 

IX. 

That  the  trial  court  erred  in  overruling  the  objection  of 
plaintiff  to  the  questions  asked  the  witness  Davidson  by  de- 
fendant concerning  the  custom  and  practice  and  course  of 
dealing  between  the  Russo-Chlnese  Banlv  and  Clarkson  &  Co. 
at  Port  Arthur  and  to  the  answers  thereto,  to  which  rulings 
exceptions  were  allowed  plaintiff. 


That  the  trial  court  erred  in  denying  the  motion  of  plain- 
tiff to  strike  out  from  the  answer  of  the  witness  Davidson  to 
Direct  Interrogatory  33  the  following  portion : 

"On  or  about  the  15th  of  February,  1904,  the  Russo-Chinese 
Bank  did  consent  to  the  sale  of  the  flour  ex  steamship  "Hy- 
ades,'  if  that  is  the  name  of  the  steamer  that  arrived  at  Port 
Arthur  on  or  about  the  8th  day  of  February,  1904." 

This  motion  to  strike  out  being  upon  the  ground  that  the 
same  was  not  responsive  to  the  question  and  that  it  now  ap- 
peared in  the  case  by  stipulation  that  the  Hyades  arrived  at 
Port  Arthur  on  January  17th. 

XI. 

That  the  trial  court  erred  in  denj'ing  the  motion  of  plain- 
tiff to  strike  out  from  the  answer  of  the  witness  Davidson  to 
Direct  Interrogatory  5(>  that  portion  thereof  to  the  effect  that 
if  the  draft  was  not  paid  by  Ginsburg  &  Company,  then  it  was 
the  fault  of  the  Russo-Chinese  Bank.  This  motion  was  made 
upon  the  ground  that  the  witness  had  already  stated  that  he 
did  not  know  whether  the  draft  was  paid  or  not,  and  to  which 
ruling  an  exception  was  allowed  plaintiff. 
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XII. 

The  trial  court  orred  in  ovorruling  the  objection  to  the 
question  asked  the  witness  A.  T.  Short,  as  foHows : 

"Now,  in  all  your  dealings  with  the  Russo-Chinese  Bank 
in  handling  the  other  shipments  of  the  Centennial  Mill  Com- 
pany I  will  ask  you  what  arrangements  if  any  was  made  with 
the  bank  in  regard  to  the  handling  of  this  flour?" 

This  question  was  objected  to  upon  the  ground  that  it  was 
not  binding  in  the  special  case,  and  to  the  order  overruling  such 
objection  an  exception  was  allowed  plaintiff.  The  witness 
thereupon  stated  the  rule  that  Clarkson  always  gave  the  bank 
a  letter  of  guaranty. 

XIII. 

The  trial  court  erred  in  denying  the  motion  of  plaintiff  to 
strike  out  the  answer  of  the  witness  Short  to  the  following 
question  asked  by  defendant : 

"Did  they  know  that  Clarkson  &  Co.  were  in  possession  of 
the  'Hyades'  flour  or  thirty-six  thousand  sacks?" 

To  which  the  witness  answered : 

"They  could  not  help  but  know  it." 

XIV. 

The  trial  court  erred  in  denying  the  motion  of  plaintiff  to 
strike  out  from  the  answer  of  the  witness  Short  in  response  to 
the  question  "Who  told  them,"  the  following: 

"I  would  tell  them  or  Davidson  would  tell  them.  The  object 
of  getting  a  ninety  days  sight  draft  was  that  we  could  get 
delivery  without  payment,  but  that  we  paid  the  money  as  soon 
as  we  got  it.  As  soon  as  the  flour  was  sold  the  money  was 
collected  in." 

Said  motion  to  strike  out  being  directed  to  all  that  portion 
of  the  answer  beginning  with  the  words  "The  object,"  and  which 
said  motion  was  denied  and  exception  allowed  plaintiff. 

XV. 

The  trial  court  erred  in  giving  the  following  instructions 
to  the  jury,  to  each  and  every  of  which  an  exception  was  taken 
by  plaintiff : 
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1.  "I  should  say  that  the  bill  of  lading  called  for  the  de- 
livery of  the  flour  to  the  order  of  the  consignor,  the  Centennial 
Mill  Company,  and  when  the  bill  of  lading  was  endorsed  in 
blank  and  delivered  with  the  draft  to  the  National  Bank  of 
Commerce,  that  vested  in  the  National  Bank  of  Commerce  the 
title,  the  owuershii)  of  the  flour.  Delivery  of  a  bill  of  lading 
drawn  as  this  one  was  is  the  title  the  same  as  a  deed  to  a  piece 
of  property,  a  bill  of  sale,  it  amounted  to  a  conveyance  of  the 
title  to  the  holder  of  the  bill  of  lading  endorsed  in  blank.  De- 
livery of  the  bill  of  lading  was  a  symbolical  delivery  of  pos- 
session merel}'  while  the  flour  was  in  the  ship,  and  the  ware- 
housemen, after  it  had  been  landed  and  placed  in  a  warehouse 
at  Port  Arthur,  were  bailees  for  the  owner.  The  owner  was 
the  holder  of  the  bill  of  lading  and  in  law  is  deemed  to  be  in 
possession  as  owner  of  the  property.  The  National  Bank  of 
Commerce  endorsed  the  draft  so  as  to  make  it  payable  to  the 
Kusso-Chinese  Bank  at  Port  Arthur,  and  transmitted  the  draft 
thus  endorsed  with  the  other  documents  attached,  to  the  Russo- 
Chinese  Bank  at  Port  Arthur,  and  it  was  received  there  by  that 
bank.  When  the  Russo-Chinese  Bank  at  Port  Arthur  received 
the  draft  and  the  accompanjing  documents  endorsed  as  the}'  all 
were,  and  undertook  the  business  of  presenting  and  collecting 
the  draft,  it  became  invested  with  the  title  and  ownership  of 
the  flour  as  to  all  of  the  world  except  the  National  Bank  of 
Commerce  of  Seattle;  it  had  the  legal  right  to  sell  and  dispose 
of  that  flour  and  to  receive  the  proceeds  subject  to  its  duty  as 
an  agent  to  account  to  the  National  Bank  of  Commerce  for  it. 
In  receiving  the  documents  and  undertaking  the  business  in 
that  manner,  without  special  instruction  in  regard  to  the  care 
of  the  flour  and  the  protection  of  the  National  Bank  of  Com- 
merce, it  was  left  free  to  deal  with  the  flour  as  an  owner  might." 

2.  "It  was  authorized  to  do  whatever  was  necessary  in  the 
manner  of  incurring  expense,  which  would  be  chargeable  against 
the  property,  and  to  be  compensated  out  of  the  pi'operty  in  its 
hands,  and  it  was  required  to  deal  with  the  property  in  the 
same  way  that  an  intelligent  and  prudent  owner  of  property 
would  deal  with  his  own  property,  to  act  for  and  in  place  of 
the  National  Bank  of  Commerce  in  handling  the  business  there 
at  Port  Arthur  as  the  National  Bank  of  Commerce  would  have 
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acted  if  it  had  been  there,  and  in  a  position  to  act  for  itself. 
Ais  the  agent  for  the  owner  it  was  obligated  to  account  for  the 
amount  of  the  draft,  to  account  for  the  security  which  the  bill 
of  lading  constituted,  and  it  cannot  be  excused  from  obligation 
to  account  by  saying  that  the  flour  disai)i)eared  without  its 
knowledge,  and  re(]uire  the  defendant  in  this  case  in  order  to 
fasten  an  obligation  upon  it,  to  prove  that  it  was  negligent. 
A  principal  does  not  have  to  prove  those  things  in  regard  to 
property  or  valuables  that  go  into  the  hands  of  an  agent;  the 
agent  must  render  an  account  in  order  to  be  cleared  of  obliga- 
tion and  liability.  That  is  the  rule  that  is  to  be  ai)plied  in 
this  case  in  determining  whether  the  plaintiff  in  this  case  paid 
out  money  which  it  was  not  obligated  to  pay  to  the  defendant 
on  account  of  the  draft." 

3.  "If  the  bank  at  Port  Arthur  neglected  its  obligations  or 
failed  to  perform  its  obligations  in  regard  to  presentation  and 
demand  of  payment  and  i)rotest  and  giving  notice,  then  it  be- 
came lial)le  to  the  defendant  for  the  amount  of  the  draft  and 
for  all  that  it  received  from  the  plaintiff  bank  in  the  case.  If 
so  liable,  the  plaintiff  bank  has  no  right  of  action  now  to  get 
the  money  back  that  it  did  pay  to  meet  that  liability." 

The  objection  to  this  instruction  being  that  it  stated  the 
plaintiff  became  liable  for  the  full  amount  of  the  draft,  and 
not  only  for  the  amount  of  the  damage  actually  suffered. 

4.  "The  burden  of  proof  rests  upon  the  plaintiff  in  this 
action  to  establish  by  a  fair  preponderance  of  the  evidence  .  .  . 
that  the  plaintiff"  had  not  rendered  itself  liable  to  the  defendant 
by  permitting  Clarkson  &  Company  to  appropriate  the  flour 
covered  by  the  bill  of  lading  securing  the  draft,  and  unless  the 
plaintiff  established  by  a  fair  preponderance  of  evidence  the 
fact  that  such  payment  was  not  made  by  Clarkson  &  Company 
prior  to  the  date  of  the  payment  of  the  money  in  controversy 
by  the  plaintiff  to  the  defendant,  and  that  the  plaintiff  had  not 
rerldered  itself  liable  by  permitting  Clarkson  &  Company  to 
sell  the  flour  prior  to  the  payment  of  the  draft,  then  I  instruct 
you  that  the  plaintiff  cannot  recover  in  this  action  and  your 
verdict  must  be  for  the  defendant." 

5.  "The  draft  above  mentioned,  the  bill  of  lading,  and  the 
insurance  policies,  were  indorsed  in  blank  and  sent  by  the  Na- 
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tional  Bank  of  Commerce  of  Seattle  to  the  Russo-Chinese  Bank 
at  Port  Arthur,  with  instructions  to  deliver  the  collateral,  or 
documents,  upon  the  payment  of  the  draft.  By  virtue  of  these 
endorsements  and  transfers  the  legal  title  to  the  draft  and 
the  documents  and  to  the  flour  in  question  jjassed  to  and  be- 
came vested  in  the  Russo-Chinese  Bank,  and  I  instruct  you  that 
as  a  matter  of  law  it  was  in  the  power  of  the  plaintiff  to  handle, 
control,  sell  and  dispose  of  such  flour  in  any  way  that  was 
deemed  expedient  by  the  plaintiff." 

6.  "If  you  find  from  the  evidence  in  this  case  that  plaintiff 
permitted  Clarkson  &  Company  to  take  over  the  flour  under  such 
an  arrangement  as  the  defendant  claims  with  the  stipulation 
that  the  plaintiff  was  the  owner  of  the  flour  and  with  the  agree- 
ment that  Clarkson  &  Company  would  accoimt  to  the  plaintiff 
for  the  proceeds  of  the  sale  of  the  flour,  then  I  instruct  you 
that  such  action  on  the  part  of  the  plaintiff  constitutes  in  law 
a  payment  of  the  draft  in  question  and  the  plaintiff  cannot 
recover  and  your  verdict  must  be  for  the  defendant." 

T.  "If  you  find  from  the  evidence  in  this  case  that  the  plain- 
tiff failed  to  protest  the  draft  in  question  for  non-payment  after 
its  maturity,  as  required  by  law,  as  I  have  defined  the  law  to 
you,  then  I  instruct  you  that  such  failure  on  the  part  of  the 
plaintiff  to  protest  the  draft  in  question  would  operate  to  release 
the  Centennial  Mill  Company,  the  drawer  of  the  draft,  from 
any  liability  thereon,  and  that  the  defendant  would  be  ma- 
terially injured  by  reason  of  such  failure  on  the  part  of  the 
plaintiff  to  have  protested  the  draft  at  its  maturity,  by  so  re- 
leasing the  drawer  of  the  draft  from  liability  to  the  defendant, 
and  the  plaintiff  cannot  recover  and  your  verdict  must  be  for 
the  defendant." 

XVI. 

That  the  trial  court  erred  in  refusing  to  give  the  following 
instructions  requested  by  the  plaintiff,  and  to  each  of  such  re- 
fusals an  exception  was  noted  by  plaintiff: 

1.  "That  the  evidence  shows,  without  contradiction,  that 
such  draft  had  not  been  paid,  and  I  therefore  instruct  you  to 
find  a  verdict  in  favor  of  the  plaintiff  for  the  above  amount, 
Avith  interest  at  the  rate  of  six  per  cent  per  annum  on  $36,113.70 
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of  said  sum  from  November  9, 1904,  and  on  |2,298.49  of  said  siiiu 
from  December  IG,  1904. 

2.  "By  the  decision  of  the  Court  of  Appeals  in  this  case, 
187  Fed.  80,  it  has  been  made  the  law  of  the  case  that  the  com- 
plaint states  a  cause  of  action,  both  upon  an  imj)lied  and  ex- 
press contract ;  that  a  showing  to  support  the  implied  contract 
was  made  prima  facie  that  the  money  was  paid  under  a  mistake 
of  fact. 

The  i)ayment  was  made  entirely  upcm  the  belief  of  both 
parties  to  the  transaction  that  the  draft  had  been  paid  to  the 
Port  Arthur  branch.  This  belief  was  admittedly  erroneous, 
and  therefore  plaintiff  becomes  entitled  to  its  money,  as  a 
matter  of  law." 

3.  "I  charge  you  that  the  Russo-Cbinese  Bank  in  this  case, 
in  acting  as  the  collecting  bank  of  the  draft  in  question,  and 
as  the  agency  to  transmit  the  documents  in  question,  was  bound 
to  use  only  reasonable  and  ordinary  care  and  diligence  in  the 
exercise  of  this  relationship.  In  the  absence  of  special  instruc- 
tions, it  was  not  obliged  to  insure  the  flour,  or  see  that  the  same 
was  stored,  or  to  make  any  inquiries  concerning  the  custodj^ 
and  disposition  of  the  flour.  In  the  absence  of  special  instruc- 
tions its  sole  responsibility,  as  such  collecting  bank,  was  to 
preserve  the  documents  safely,  to  promptly  present  the  draft 
for  acceptance,  and  upon  non-payment,  to  protest  the  same. 

The  evidence  in  this  case  shows  that  the  Russo-Chiuese 
Bank  did  comply  with  all  of  the  foregoing  obligations  imposed 
upon  it  by  its  relation,  and  that  there  were  no  special  instruc- 
tions given  it  by  the  National  Bank  of  Commerce  of  Seattle, 
except  to  hold  the  documents  against  payment,  which  the 
Russo-Chinese  Bank  did.  I  therefore  instruct  you  that  there 
is  no  evidence  of  negligence  against  the  Russo-Chinese  Bank, 
so  far  as  the  disposition  of  the  flour  was  concerned." 

4.  "A  collecting  bank,  in  the  absence  of  special  instruc- 
tions, has  no  responsibility  concerning  the  goods.  Its  sole 
obligation  is  with  the  documents." 

5.  "In  this  case,  it  appears  that  prior  to  the  draft  in  ques- 
tion having  been  sent  by  the  defendant  Bank  to  the  plaintiff, 
the  defendant  Bank  had  entered  into  an  arrangement  with 
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the  Centennial  Mill  Company,  the  drawer  of  the  draft,  by 
which  the  defendant  Bank  was  relieved  of  all  responsibility 
in  connection  with  said  draft.  I  charge  you  that  by  this  ar- 
rangement, the  Russo-Chinese  Banli,  as  the  agent  of  the  de- 
fendant Bank,  Avas  also  relieved  of  responsibility  to  the  full 
extent  of  the  said  agreement.  That  is,  that  the  Russo-Chinese 
Bank,  as  the  collecting  bank,  could  not  be  held  to  any  greater 
responsibility  in  the  matter  than  the  National  Bank  of  Com- 
merce of  Seattle,  from  whom  it  received  the  draft." 

6.  "I  charge  you  that,  in  any  event,  the  Russi-Chinese 
Bank  in  this  matter  was  only  bound  to  use  reasonable  and 
ordinary  care  and  skill.  It  was  not  bound  to  use  any  extraor- 
dinary efforts  in  connection  with  the  said  documents  and  ship- 
ment. Thus,  for  example,  there  was  no  duty  imposed  upon 
the  Russo-Chinese  Bank  to  investigate  as  to  who  were  the 
agents  of  the  steamship  line  at  Port  Arthur,  or  as  to  whether 
or  not  Clarkson  &  Company  were  the  agents  of  the  steamsliii) 
line,  and  there  was,  therefore,  no  negligence  on  the  part  of 
the  Russo-Chinese  Bank  in  failing  to  notif}'  the  National  Bank 
of  Commerce  of  Seattle  that  Clarkson  &  Company  were  the 
agents  of  the  steamship  line  at  Port  Arthur." 

7.  "In  other  words,  if  you  believe  that,  under  the  circum- 
stances, the  Russo-Chinese  Bank  used  reasonable  care  and  pru- 
dence in  failing  to  mail  to  the  defendant,  the  draft  in  question, 
until  the  2(5th  day  of  May,  1904,  then  such  delay  in  no  wise 
prejudices  the  right  of  the  Russo-Chinese  ]^>ank  to  recover  in 
this  case.  All  that  its  officials  at  Port  Arthur  were  obliged  to 
do  was  to  use  reasonable  care  and  diligence,  and  if  you  believe 
tliat  the  conditions  there  at  that  time  were  such  that  reasonable 
men  might  differ  as  to  the  proper  course  to  pursue,  then  the 
Russo-Chinese  Bank  is  entitled  at  your  hands  to  a  wide  discre- 
tion in  that  regard." 

8.  "In  relation  to  the  affirmative  claims  set  up  by  the 
defendant,  I  advise  you  that  they  are  as  follows: 

(1)  That  the  draft  in  question  was  placed  by  Clarkson  & 
Company  with  the  plaintiff.  In  this  connection  I  charge  you 
that  tliere  is  no  evidence  on  the  part  of  the  defendant  that 
this  draft  was  so  paid,  either  in  whole  or  in  part,  and  there- 
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fore,  this  first  affirmative  defeuse  of  the  defendant  miist  be  dis- 
regarded by  you. 

(2)  The  second  affirmative  defense  relied  upon  by  the  de- 
fendant, is  that  the  Russo-Chinese  Bank  did  not  present  this 
draft  for  acceptance  upon  its  arrival,  or  upon  the  succeeding 
day,  and  did  not  present  the  draft  for  acceptance  for  several 
weeks  thereafter.  In  this  connection,  I  charge  you  that  the 
burden  of  proof  is  upon  the  defendant  to  prove  that  the  Russo- 
Chinese  Bank  did  not  present  such  draft  for  acceptance  upon 
the  day  of  its  arrival,  or  upon  the  succeeding  day,  and  that  the 
uncontradicted  evidence  in  this  case  shows  that  such  draft 
was  presented  for  acceptance  on  January  23,  1904,  being  the 
day  after  its  receipt  at  Port  Arthur  by  the  plaintiff.  I  there- 
fore instruct  you  that  you  must  disregard  the  second  affirma- 
tive defense  set  up  by  defendant. 

(3)  The  third  affirmative  defense  set  up  by  defendant  in 
its  answer,  is  that  it  was,  by  the  custom  of  bankers,  made  the 
duty  of  the  plaintiff  to  look  after,  protect  and  care  for  the 
flour  represented  by  the  bill  of  lading  upon  its  arrival  at  Port 
Arthur,  and  that  it  was  the  duty  of  the  plaintiff  to  warehouse 
the  flour  and  insure  the  same,  and  that  it  Avas  the  duty  of  the 
plaintiff  by  reason  of  the  instructions  given  plaintiff  by  de- 
fendant, and  by  reason  of  the  custom  among  bankers,  not  to 
permit  the  said  flour  to  be  appropriated  by  Clarkson  &  Com- 
pany, or  any  one  else. 

In  this  connection  I  charge  you  that  there  were  no  instruc- 
tions given  by  defendant  to  plaintiff  concerning  the  care  of 
the  flour,  and  that  the  only  instructions  given  were  to  hold  the 
documents  against  payment;  that  it  was  not  the  duty  of  the 
plaintiff  to  either  look  after,  protect  or  care  for  the  flour  rep- 
resented by  the  bill  of  lading  upon  its  arrival  at  Port  Arthur, 
or  at  all,  and  that  it  was  not  the  duty  of  the  plaintiff'  to  ware- 
house the  flour,  or  to  insure  the  same,  and  that  it  was  not  the 
duty  of  the  plaintiff  to  prevent  the  said  flour  being  appropriated 
by  Clarkson  &  Company,  or  l\v  any  one  else." 

9.  "The  evidence  shows  that  the  only  instructions  given  to 
plaintiff  by  defendant,  in  regard  to  the  draft  and  accompanying 
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WHEREFORE  the  said  plaintiff,  plaintiff  in  error,  prays 
that  the  judgment  of  the  trial  court  be  reversed  and  that  the 
said  trial  court  be  directed  to  grant  a  new  trial  of  said  cause. 
T.  L.   STILES, 

CHICKERING  &  GREGORY, 
DORR  &  HADLEY, 
Attorneys  for  Plaintiff  in  Error,  Plaintiff  Below. 

Indorsed:  Assignment  of  Errors.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  July  5,  1912.  A.  W. 
Engle,  Clerk.     By  S.,  Deputy. 


In  the  District  Court  of  the  United  States  for  the  Western 
District  of  Washhif/ton.  Northern  Division. 

RUSSO-CHINESE  BANK   (a  Corpora- 
tion), 

Plaintiff  in  Error. 
vs. 


No.  1517. 
(Circuit) 


NATIONAL   BANK   OF   COMMERCE 
OF  SEATTLE, 

Defendant  in  Error.   ^ 

WRIT  OF  ERROR   (Original). 

The  President  of  the  United  States,  to  the  HonorahJe.  the  Judge 
of  the  District  Conrt  of  the  United  States  for  the  Western 
District  of  Washington,  Greeting: 

Because  in  the  record  and  proceedings,  and  also  in  the  ren- 
dition of  the  judgment  upon  a  plea  which  is  in  the  said  court 
before  you,  or  some  of  you,  between  the  Russo-Chinese  Bank,  a 
corporation,  plaintiff  in  error,  and  National  Bank  of  Com- 
merce of  Seattle,  defendant  in  error,  manifest  error  hath  hap- 
pened, to  the  great  prejudice  of  the  said  Russo-Chinese  Bank, 
plaintiff  in  error,  as  by  its  complaint  and  assignment  of  errors 
appears : 

We,  being  willing  that  error,  if  any  there  hath  been,  should 
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be  duly  corrected  and  full  and  speedy  justice  done  to  the  parties 
aforesaid,  in  this  behalf  do  couiuiaiid  you,  if  judji,ineut  be  there- 
in given,  that  then,  under  your  seal,  distinctly  and  openly,  3'ou 
send  the  record  and  proceedings  aforesaid,  with  all  things  con- 
cerning the  same,  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  together  with  this  writ,  so  that  you  have 
the  same  at  the  city  of  San  Francisco,  in  the  State  of  California, 
on  the  4th  day  of  August,  next,  and  within  thirty  days  from 
the  date  hereof,  in  the  said  Circuit  Court  of  Appeals  to  be  then 
and  there  held;  that  the  record  and  proceedings  aforesaid,  be- 
ing inspected,  the  said  Circuit  Court  of  Appeals  may  cause 
further  to  be  done  therein  to  correct  that  error,  what  of  right 
and  according  to  the  laws  and  customs  of  the  United  States 
should  be  done. 

Witness  the  Honorable  Edward  D.  White,  Chief  Justice  of 
the  Supreme  Court  of  the  United  States,  the  5th  day  of  July, 
1912. 
(Seal)  A.  W.  ENGLE, 

Clerk  of  the  United  States  District  Court  for  the 
Western  District  of  Washington. 

F.  A.  SIMPKINS,  Deputy. 


Indorsed:  Copy.  No.  1517.  In  the  United  States  District 
Court,  Western  District  of  Washington,  Northern  Division. 
Russo-Chinese  Bank,  Plaintiff,  vs.  National  Bank  of  Commerce. 
Seattle,  Defendant.  Writ  of  Error.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  July  5,  1912.  A.  W. 
Engle,  Clerk.  By  S.,  Deputy.  T.  L.  Stiles,  Attorney  for  Plain- 
tiff. Address :  410  Equitable,  Tacoma,  Wash.  A  place  within 
the  said  District  at  which  service  of  all  subsequent  papers,  other 
than  writs  and  process  may  be  made. 
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In    the   District   Court   of   the  United  States  for  the  Western 
District  of  Washington,  Northern  Division. 

EUSSO-CHINESE  BANK   (a  Corpora- 
tion), 

Plaintiff  in  Error, 

vs. 


No.  1517. 
(Circuit) 


NATIONAL   BANK   OF    COMMERCE 
OF  SEATTLE, 

Defendant  in  Error.    ^ 

CITATION  IN  ERROR.      (Copy) 

The  President  of  the  United  States,  to  National  Bank  of  Com- 
merce of  Seattle,  and  Messrs.  Kerr  d  McCord  and  

De  Steiguer,  Attorneys: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at 
the  United  States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, to  be  held  in  the  city  of  San  Francisco,  within  thirty  days 
from  the  date  of  this  writ,  pursuant  to  a  writ  of  error  filed  in 
the  office  of  the  clerk  of  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Washington,  sitting  at  Seattle, 
wherein  you  are  defendant  and  defendant  in  error,  to  show 
cau.se,  if  any  there  be,  why  the  judgment  in  the  said  writ  of 
error  mentioned  .should  not  be  corrected  and  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  Edward  D.  White,  Chief  Justice  of 
the  Supreme  Court  of  the  United  States  of  America,  this  5th 
day  of  July,  1912. 

C.  H.  HANFORD,  Judge. 

RETURN  ON  SERVICE  OF  WRIT. 

United  States  of  America, 

Western  District  of  Washington — ss. 

I  hereby  certify  and  return  that  I  served  the  annexed  Cita- 
tion in  Error  on  the  therein-named  Kerr  &  McCord,  attorneys, 
by  handing  to  and  leaving  a  true  and  correct  copy  thereof  Avith 
J.  A.  Kerr,  a  member  of  the  firm  of  Kerr  &  IMcCord,  attorneys. 
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personall.y,  at  Seattle,  iu  ssaid  I  )istrict,  on  the  12th  day  of  July, 
A.  D.  1912. 

JOSEPH  R.  H.  JACOBY,  U.  S.  Marshal. 

By  Fred  M.  Lathe,  Deputy. 
July  12,  1912. 
Fees  12.12. 

RETURN  ON  SERVICE  OF  WRIT. 

United  States  of  America, 

Western  District  of  Washington — ss. 

I  hereby  certify  and  return  that  I  served  the  annexed  Cita- 
tion in  Error  on  the  therein-named  National  Bank  of  Commerce 
of  Seattle  by  handing  to  and  leaving  a  true  and  correct  copy 
thereof  Avith  J.  A.  Swalwell,  Vice-Pres.  of  the  within  named 
National  Bank  of  Commerce  of  Seattle,  personally  at  Seattle, 
in  said  District,  on  the  12th  day  of  July,  A.  D.  1912. 

JOSEPH  R.  H.  JACOBY,  U.  S.  Marshal. 

By  Fred  M.  Lathe,  Deputy. 
July  12,  1912. 
Fees  $2.12. 

Indorsed :  Original.  No.  1517.  In  the  United  States  Dis- 
trict Court,  Western  District  of  Washington,  Northern  Division. 
Russo-Chinese  Bank,  Plaintiff,  National  Bank  of  Commerce  of 
Seattle,  Defendant.  Citation  in  Error.  Filed  in  U.  S.  District 
Court,  Western  Dist  of  Washington,  July  5,  1912.  A.  W. 
Engle,  Clerk.  By  S.,  Deputy.  T.  L.  Stiles,  Attorney  for  Plain- 
tiff. Address  410  Equitable  Building,  Tacoma,  Wash.  A  place 
within  the  said  District  at  which  service  of  all  subsequent 
papers,  other  than  writs  and  process,  may  be  made. 
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United  States  District  Court  for  the  Western  District  of  Wash- 
ington,  Northern  Division. 


EUSSO-CHINESE  BANK, 

Plaintiff, 

vs. 


y 


No.  1517 


NATIONAL    BANK    OF    COMMERCE  (Circuit) 

OF  SEATTLE, 

Defendant.  ^ 

PRAECIPE  FOR  TRANSCRIPT. 

To  the  Clerk  of  the  above-entitled  Court: 

You  will  please  prepare  Transcript  in  the  above-entitled  case 
on  Writ  of  Error  to  the  Circuit  Court  of  Appeals  and  include 
the  following : 

1.  Complaint. 

2.  Amended  Answer. 

3.  Reply. 

4.  Judgment. 

5.  Order  Extending  Time  to  Pile  Bill  of  Exceptions. 

6.  Bill  of  Exceptions. 

Qyo.     Two  Orders  and  two  Stipulations  as  to  Amendments 
to  Bill  of  Exceptions. 

7.  Order  Settling  Bill  of  Exceptions. 

8.  Petition  for  Write  of  Error. 

9.  Order  Allowing  Writ  of  Error. 

10.  Bond. 

11.  Assignment  of  Errors. 

12.  Writ  of  Error  and  Copy  and  Proof  of  Service. 

13.  Citation  and  Copy  and  Proof  of  Service. 

14.  Praecipe  for  Transcript  of  Record. 

T.  L.  STILES, 
DORR  &  HADLEY, 
CHICKERING  &  GREGORY, 
Attorney  for  Russo-Chinese  Bank. 
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Endorsed  :  I*raecii)e  for  Transcript  of  Record.  Filed  U.  S. 
District  Court,  Western  District  of  Washington,  July  5,  1912. 

A.  W.  ENGLE,  Clerk. 

By  S.,  Deputy. 

In  the  District  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Washington,  s^orthern  Division. 

RUSSO-CHINESE   BANK,  a   Corpora- 
tion, 

Plaintiff'  in  Error, 

^^-  y      No.  1517. 

NATIONAL    BANK    OF  COMMERCE 
OF  SEATTLE, 

Defendant  in  Error. 

CLERK'S  CERTIFICATE  TO  TRANSCRIPT  OF  RECORD. 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  District  Court  of  the  United 
States,  for  the  Western  District  of  W^ashington,  do  hereby  cer- 
tify the  foregoing  271  printed  pages,  numbered  from  1  to 
271,  inclusive,  to  be  a  full,  true  and  correct  copy  of  so  much 
of  the  record  and  proceedings  in  the  above  and  foregoing  en- 
titled cause,  as  is  called  for  by  praecipe  of  Attorney  for  Plaintiff 
in  Error,  as  the  same  remain  of  record  and  on  file  in  the  office 
of  the  Clerk  of  said  Court,  and  that  the  same  constitute  the 
return  to  the  annexed  Writ  of  Error. 

I  further  certify  that  I  annex  hereto  and  herewith  transmit 
the  original  Writ  of  Error  and  Citation. 

I  further  certify  that  the  cost  of  preparing  and  certifying 
the  foregoing  return  to  Writ  of  Error  is  the  sum  of  -f 31 5.35, 
and  that  the  said  sum  has  been  paid  to  me  by  T.  L.  Stiles,  Esq., 
Attorney  for  Plaintiff  in  Error. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  District  Court,  at  Seattle,  in  said  Dis- 
trict, this  3rd  day  of  September,  1912. 

FRANK  L.  CROSBY,  Clerk. 
By  F.  A.  SIMPKINS,  Deputy. 
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In  the  District  Court  of  the  United  States  for  the  Western  Dis- 
trict of  WoAshington,  Northern  Division. 

EUSSON-CHINESE  BANK,  a  Corpora-   "] 
tion, 

Plaintiff  in  Error, 

No.  1517. 

NATIONAL  BANK  OF  COMMERCE  (Circuit) 

OF  SEATTLE, 

Defendant  in  Error. 

WEIT  OF  ERROR. 

The  President  of  the  United  States  to  the  Honorable,  the  Judge 
of  the  District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Greeting: 

Because  in  the  record  and  proceedings,  and  also  in  the  ren- 
dition of  the  judgment  upon  a  pk'a  which  is  in  the  said  Court 
before  you,  or  some  of  you,  between  the  Russo-Chinese  Bank,  a 
corporation,  plaintiff  in  error,  and  National  Bank  of  Com- 
merce of  Seattle,  defendant  in  error,  manifest  error  hath  hap- 
pened, to  the  great  prejudice  of  the  said  Russo-Chinese  Bank, 
plaintiff  in  error,  as  by  its  complaint  and  assignment  of  errors 
appears : 

We,  being  willing  that  error,  if  any  there  hath  been,  should 
be  duly  corrected  and  full  and  speedy  justice  done  to  the  par- 
ties aforesaid,  in  this  behalf  do  command  you,  if  judgment  be 
therein  given,  that  then,  under  your  seal,  distinctly  and  openly, 
you  send  the  record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same,  to  the  TTnited  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  together  with  this  writ,  so  that  you 
have  the  same  at  the  City  of  San  Francisco,  in  the  State  of 
California,  on  the  4th  day  of  August,  next,  and  within  thirty 
days  from  the  date  hereof,  in  the  said  Circuit  Court  of  Appeals 
to  be  then  and  there  held ;  that  the  record  and  proceedings  afore- 
said, being  inspected,  the  said  Circuit  Court  of  Appeals  may 
cause  further  to  be  done  therein  to  correct  that  error,  what  of 
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right  and  aecordiug  to  the  laws  and  customs  of  the  United 
States  should  be  done. 

Witness  the  Honorable  Edward  D.  White,  Chief  Justice  of 
the  Supreme  Court  of  the  United  States,  the  5th  day  of  July, 
1912. 
(Seal)  A.  W.  ENGLE, 

Clerk  of  the  United  States  District  Court 
for  the  W^estern  District  of  W^ashington. 

F.  A.  SIMPKINS,  Deputy. 

Indorsed :  Original.  No.  1517.  In  the  United  States  Dis- 
trict Court,  Western  District  of  Washington,  Northern  Division. 
Russo-Chinese  Bank,  Plaintiff,  vs.  National  Bank  of  Connnerce, 
Seattle,  Defendant.  Writ  of  Error.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  July  5,  1912.  A.  W. 
Engle,  Clerk.  By.  S.,  Deputy.  T.  L.  Stiles,  Attorney  for  Plain- 
tiff. Address :  410  Equitable,  Tacoma,  Wash.  A  place  within 
the  said  District  at  which  service  of  all  subsequent  papers,  other 
than  ^Tits  and  process  may  be  made. 

In  the  District  Court,  of  the  United  States  for  the  Western  Dis- 
trict of  Washington,  Northern  Division. 

RUSSO-CHINESE   BANK,  a   Corpora-  ^ 

tion, 

Plaintiff  in  Error 

No.  1517. 

(Circuit) 
NATIONAL    BANK   OF   COMMERCE 

OF  SEATTLE, 

Defendant  in  Error. 

CITATION  IN  ERROR   (Original). 

The  President  of  the  United  States,  to  National  Bank  of  Com- 
merce of  Seattle,  wnd  Messrs.  Kerr  &  McCord  and  ■ 

De  Steigueur,  Attorneys: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at 
the  United  States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, to  be  held  in  the  city  of  San  Francisco,  within  thirty  days 
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from  the  date  of  this  writ,  pursuant  to  a  writ  of  error  filed  in 
the  office  of  the  clerk  of  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Washington,  sitting  at  Seattle, 
wherein  you  are  defendant  and  defendant  in  error,  to  show 
cause,  if  any  there  be,  why  the  judgment  in  the  said  writ  of 
error  mentioned  should  not  be  corrected  and  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  Edward  D.  White,  Chief  Justice  of 
the  Supreme  Court  of  the  United  States  of  America,  this  5th 
day  of  July,  1912.  ^   ^    HANFORD,  Judge. 

RETURN  OF  SERVICE  OF  WRIT 

United  States  of  America, 

Western  District  of  Washington — ss. 

I  hereby  certify  and  return  that  I  served  the  annexed  Cita- 
tion in  Error  on  the  therein-named  Kerr  &  McCord,  attorneys, 
by  handing  to  and  leaving  a  true  and  correct  copy  thereof  with 
J.  A.  Kerr,  a  member  of  the  firm  of  Kerr  &  McCord,  attorneys, 
personally  at  Seattle,  in  said  District,  on  the  12th  day  of  July, 
A.  D.  1912. 

JOSEPH  R.  H.  JACOBY,  U.  S.  Marshal. 

By  Fred  M.  Lathe,  Deputy. 
July  12,  1912. 
Fees  12.12. 

RETURN  OF  SERVICE  ON  WRIT. 

United  States  of  America, 

Western  District  of  Washington — ss. 

I  hereby  certify  and  return  that  I  served  the  annexed  Cita- 
tion in  Error  on  the  therein-named  National  Bank  of  Commerce 
of  Seattle  by  handing  to  and  leaving  a  true  and  correct  copy 
thereof  with  J.  A.  Swalwell,  Vice-Pres.  of  the  within  named 
National  Bank  of  Commerce  of  Seattle,  personally  at  Seattle, 
in  said  District,  on  the  12th  day  of  July,  A.  D.  1912. 

JOSEPH  R.  H.  JACOBY,  U.  S.  Marshal. 

By  Fred  M.  Lathe,  Deputy. 
July  12,  1912. 
Fees  12.12. 
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Indorsed:  Copy.  No.  1517.  In  the  United  States  District 
Court,  Western  District  of  Wasliington,  Northern  Division. 
Russo-Chinese  Bank,  Plaintiff,  National  Bank  of  Commerce  of 
Seattle,  Defendant.  Citation  in  Error.  Piled  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  July  5,  1912. 
A.  W.  Engle,  Clerk.  By  S.,  Deputy.  T.  L.  Stiles,  Attorney 
for  Plaintiff.  Address  410  Equitable  Building,  Tacoma,  Wash. 
A  place  within  the  said  District  at  which  service  of  all  subse- 
quent papers  other  than  writs  and  process,  may  be  made. 


ij 


No.  2182 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circait 


EUSSO-CHINESE  BANK  (a  corporation), 

Plaintiff  in  Error, 
vs. 

NATIONAL  BANK  OF  COMMERCE  OF 
SEATTLE,  WASHINGTON  (a  corpora- 
tion). 

Defendant  in  Error. 


BRIEF  FOR  PLAINTIFF  IN  ERROR 


This  case  has  been  once  heard  by  this  court  on  a 
previous  appeal,  and  its  decision  is  reported  in  187 
Fed.  Rep.  80.  This  report  contains  a  full  and  ac- 
curate statement  of  the  facts  in  the  case  as  disclosed 
by  plaintiff's  testimony  at  the  first  trial.  This  evi- 
dence was  largely  by  depositions,  and  the  same  dep- 
ositions were  read  at  the  second  trial. 

It  would  subserve  no  useful  purpose  to  again  re- 
peat this  evidence  in  extenso,  which  is  digested  on 
pages  81-85  of  the  aforesaid  volume. 


For  visual  reasons  and  for  the  convenience  of  the 
Court  we  here  give  a  summary. 

The  plaintiif  in  error,  whom  we  shall  hereafter 
designate  as  plaintiff,  is  a  banking  corporation  or- 
ganized under  the  laws  of  the  Eussian  Empire  with 
a  head  office  in  St.  Petersburg  and  some  forty  or 
fifty  branches  in  the  principal  cities  of  the  world, 
including  Port  Arthur,  Shanghai  and  Vladivostok. 

Defendant  in  error,  whom  we  shall  hereafter  des- 
ignate as  defendant,  is  a  national  banking  corpora- 
tion, conducting  its  liank  at  Seattle,  Washington. 
For  some  years  it  had  been  a  correspondent  of  the 
Port  Arthur  branch,  the  business  between  the  two 
banks  being  mainly  the  remittance  of  drafts  by  de- 
fendant to  the  Port  Arthur  branch  for  collection. 
These  drafts  were  regularly  dra^^^l  by  American 
shippers  of  goods  to  their  customers  in  the  Orient, 
with  bills  of  lading  attached. 

Centennial  Mill  Company  was  a  corporation  con- 
ducting milling  operations  at  Seattle  and  engaged  in 
the  business  of  consigning  large  cargoes  of  flour  to 
purchasers  in  the  Orient. 

Clarkson  &  Co.  was  a  company  registered  under 
the  Eussian  law  of  wliich  David  M.  Clarkson  was 
practically  the  sole  owner,  with  head  office  at  Vladi- 
vostok and  various  branch  offices,  one  of  which  was 
at  Port  Arthur. 

On  December  10,  1903,  Centennial  Mill  Company 
delivered  to  the  Boston   Steamship  Company  and 


Boston  Tow  Boat  Company  at  Seattle  35,312  quar- 
ter-sacks of  flour,  for  shipment  ex  Steamer  Hj^ades 
to  Clarkson  &  Co.  at  Port  Arthur.  This  flour  had 
been  sold  to  Clarkson  on  terms  of  90  day  draft  at 
$4.10  per  barrel,  amounting  to  $36,194.80.  Clarkson 
&  Co.  were  also  the  agents  at  Port  Arthur  of  the 
Boston  Steamship  Company  and  the  Boston  Tow 
Boat  Company. 

A  draft  ^vas  draw^i  by  Centennial  Mill  Company 
on  Clarkson  &  Co.  at  Port  Arthur  for  the  purchase 
price  of  the  flour,  viz. :  $36,194,80,  with  exchange  and 
collection  charges,  payable  in  90  days  after  sight,  to 
National  Bank  of  Commerce  at  Seattle,  the  de- 
fendant. The  Centennial  Mill  Company  procured 
insurance  on  the  flour  in  the  sum  of  $40,000  and 
thereupon  took  this  draft  on  Clarkson  &  Co.,  the  bill 
of  lading,  the  insurance  policy,  and  also  an  invoice 
from  Centennial  Mill  Company  to  Clarkson  &  Co., 
and  delivered  them  to  the  defendant  bank,  which 
thereupon  discounted  the  draft  and  paid  the  mill 
company  the  value  thereof.  The  defendant  bank 
then  sent  this  draft,  with  the  other  documents,  by 
letter  dated  December  11,  1903,  to  the  Port  Arthur 
branch,  and  this  w^as  received  by  the  latter  upon 
January  22,  1904,  according  to  the  Gregorian  or  new 
style  calendar.  The  Port  Arthur  branch  acknowl- 
edged the  receipt  of  this  letter  and  documents  on  the 
same  day  and  presented  the  draft  to  Clarkson  &  Co. 
for  acceptance  on  the  next  day,  January  23rd.  It 
was  accepted  by  Clarkson  &  Co.  on  January  30th 


and  tlie  Seattle  bank  notified  by  letter  of  that  fact 
on  the  same  date.  The  draft  being  90  days  after 
sight,  matured  on  April  30,  1904.  It  was  not  paid, 
and  upon  the  expiration  of  the  two  days'  grace  al- 
lowed by  the  Russian  law  was  given  to  the  notary 
public  at  Port  Arthur  for  jDrotest,  and  it  was  pro- 
tested on  the  following  day.  May  3,  1904. 

The  Russian-Japanese  War  was  declared  on  Feb- 
ruary 10, 1904,  but  military  operations  had  been  con- 
ducted prior  to  that  time,  and  on  February  9th  a 
complete  blockade  of  Port  Arthur  on  the  water  side 
had  been  effected  by  the  Japanese  Fleet;  this  block- 
ade was  completed  on  the  land  side  about  May  3rd, 
so  that  when  the  draft  and  protest  were  received 
by  the  bank  from  the  notary,  communication  be- 
tween Port  Arthur  and  the  outside  world  had  been 
completely  cut  off.  The  Port  Arthur  branch  under 
the  circumstances  decided  to  keep  the  documents  for 
a  short  time,  awaiting  the  ojoening  of  communica- 
tions. When  it  was  seen  that  conditions  would  not 
immediately  improve,  they  mailed  the  draft  on  May 
26,  1904,  accompanied  by  a  letter  (page  76)  stating 
that  it  had  been  protested  for  non-pajmient,  and 
that  the  documents  were  retained,  pending  receipt  of 
instructions. 

The  Japanese  seized  Port  Arthur  on  January  2, 

1905,  when  they  took  possession  of  all  the  papers 
and  documents  belonging  to  the  Port  Arthur  branch, 
and  retained  possession  of  them  until  about  INIarch, 

1906,  when  they  were  all  returned  to  the  Russo- 


Chinese  Bank,  and  by  tlieni  taken  to  their  home 
office  in  St.  Petersburg.  During  the  time  that  the 
Japanese  had  possession  of  these  documents  the 
plaintiff  bank  liad  no  access  to  them. 

After  Port  Arthur  had  been  invested  by  the  Jap- 
anese forces  the  Seattle  bank  began  to  make  num- 
erous inquiries  concerning  the  drafts  of  Clarkson  & 
Co.  These  letters  grew  more  and  more  positive  in 
tone  and  were  addressed  to  the  home  office  of  the 
Eusso-Chinese  Bank  in  St.  Petersburg.  The  latter 
replied  that  it  was  unable  to  correspond  with  the 
Port  Arthur  branch;  that  it  was  entirely  ignorant 
of  the  condition  of  affairs  there,  but  would  investi- 
gate the  subject  as  soon  as  possible.  The  Seattle 
bank  continued  to  reiterate  that  it  had  positive  in- 
formation that  Clarkson  &  Co.  had  paid  this  draft, 
that  the  Port  Arthur  branch  had  failed  to  present 
the  draft  for  acceptance  and  finally,  on  October  12, 
1904,  concluded  by  saying  that  it  would  take  steps 
to  enforce  their  rights  in  this  country  unless  they 
were  paid  the  amount  of  the  draft. 

On  November  9,  1904,  the  plaintiff  bank,  being 
still  in  ignorance  of  the  true  facts  and  fearing  that 
litigation  would  ensue  in  the  United  States  which 
would  involve  its  branches  there  and  which  it  would 
be  unable  to  defend  on  account  of  inability  to  secure 
its  papers,  sent  the  Seattle  bank  (p.  92)  the  amount 
of  the  draft,  viz. :  $36,013.70,  with  a  letter  in  which  it 
was  stated  that  in  case  this  remittance  proved  not  to 
have  been  paid  by  Clarkson  &  Co.,  then  that  the 
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Seattle  bank  was  to  be  held  responsible  to  refund. 
To  this  the  Seattle  bank  rej^lied  on  December  5, 1904 
(p.  93),  stating  that  there  was  a  balance  still  due  of 
$2,298.49  for  interest  and  charges,  and  that  they, 
upon  return  to  them  of  both  sets  of  bills  showing 
that  the  draft  had  not  been  j^aid,  would  reimburse 
the  plaintiff  bank  in  the  sum  paid,  provided  that 
the  Seattle  bank  was  in  no  wise  injured  by  the  fact 
that  the  Port  Arthur  branch  had  indefinitely  held 
the  bills  after  their  maturity.  To  this  St.  Peters- 
burg replied  on  December  29,  1904  (p.  94),  enclosing 
its  check  for  the  additional  amount  of  $2,298.49  and 
again  repeating  that  in  case  the  remittance  from 
Clarkson  &  Co.  proved  not  to  have  been  received, 
that  the  Seattle  bank  would  refund  both  sums;  and 
to  this  the  Seattle  bank  replied  (pp.  95-6)  ac- 
knowledging the  receipt  of  the  second  check  and 
stating  that  its  guaranty  contained  in  its  letter  of 
December  5th  should  also  cover  this  amount. 

When  the  documents  were  received  from  the  Jap- 
anese government,  plaintiff  bank  discovered  tliat  the 
draft  had  not  been  paid,  but  on  the  contrary  that  the 
bills  of  lading  and  other  documents  were  still  in  the 
possession  of  the  Port  Arthur  branch  and  that  the 
draft  had  been  mailed  protested  for  non-pa^rment  to 
the  Seattle  bank  on  May  26,  1904.  The  St.  Peters- 
burg bank  thereupon  wrote  requesting  the  Seattle 
bank  to  repay  it  the  amount  so  paid,  which  the 
Seattle  bank  refused  to  do. 


Prior  to  this  suit  all  tlie  documents  were  sent  the 
Pugct  Sound  National  Bank  at  Seattle  for  deliv- 
ery to  defendant  upon  payment.  The  documents 
were  examined  by  defendant  (p.  129)  and  found 
there  with  the  exception  of  the  di-aft. 

This  suit  is  to  recover  judgment  for  the  amount  of 
the  sums  thus  sent,  with  interest  and  costs. 

The  foregoing  facts  appear  from  the  depositions 
read  in  evidence  by  the  plaintiff  at  both  trials.  In 
addition,  the  plaintiff  developed  from  the  witness 
R.  R.  Spencer,  manager  of  the  defendant  bank,  that 
the  two  banks  had  had  transactions  affecting  the 
Centennial  Mill  Company  and  Clarkson  &  Co.  for 
some  j^ears  (122-135),  and  that  the  letter  received 
from  the  Port  Arthur  branch  which  acknowledged 
receipt  of  the  draft  (page  123)  was  the  usual  form 
in  which  it  had  been  accustomed  to  receive  acknowl- 
edgments of  drafts  in  the  past.  This  letter  stated 
among  other  things  that  if  the  goods  were  to  be 
stored  by  the  Poii;  Arthur  branch  and  fire  insurance 
covered,  instructions  to  that  effect  must  be  given  by 
the  sending  bank. 

Spencer  also  testified  that  on  November  2,  1904, 
the  Centennial  Mill  Company  paid  back  to  the 
Seattle  bank  the  amount  for  which  it  had  discounted 
the  draft  when  first  given  it,  so  that  at  no  time  since 
has  the  defendant  bank  been  out  any  money  on  ac- 
count of  these  transactions.  He  further  testified  as 
to  the  custom  of  banks  taking  care  of  goods,  which 
we  shall  refer  to  more  specifically  hereafter. 


The  plaintiff  also  at  the  second  trial  produced  as  a 
witness  H.  F.  Ostrander,  who  testified  (p.  134)  that 
he  represented  the  Centennial  Mill  Company  in  the 
Orient  from  1901  to  1905;  that  Port  Arthur  was  a 
city  of  between  30,000  and  40,000  inhabitants  at  that 
time  and  was  a  place  of  importance  in  supplying 
goods  to  the  Russian  troops;  that  the  Centennial 
Mill  Company  at  that  time  was  doing  business  with 
Clarkson  &  Co.  to  the  extent  of  several  hundred 
thousand  dollars  a  year,  in  flour ;  that  he  was  in  Port 
Arthur  late  in  January  and  early  in  February,  1904, 
on  business  of  the  Centennial  Mill  Company,  and 
that  he  there  visited  Clarkson  &  Co. ;  that  the  repu- 
tation of  Clarkson  &  Co.  was  first  class  as  far  as  he 
could  find  out,  and  that  he  knew  and  that  it  was  a 
well-known  fact  that  Clarkson  &  Co.  were  the  agents 
of  the  steamship  companies;  that  he  gave  the  bank 
no  instructions  concerning  the  care  of  the  flour  of 
the  cargo  in  question,  although  the  Hyades  had  al- 
ready arrived  and  he  saw  some  of  the  flour  in  the 
warehouse  of  Clarkson  &  Co. 

The  defendant  produced  two  witnesses,  A.  T. 
Short,  whose  testimony  was  given  orally,  and  W.  S. 
Davidson,  whose  deposition  was  read.  Both  these 
men  were  connected  with  Clarkson  &  Co.  prior  to 
1904.  The  time  when  that  connection  was  severed 
was  disputed,  Clarkson  and  Davidson  saying  that 
Short  left  the  firm  in  December,  1903  (pp.  111-19.5), 
and  he  testifying  that  he  left  it  on  February  4,  1904 
(p.  154).     Short  testified  that  he  accepted  the  draft 


in  question  on  behalf  of  Clarkson  &  Co.,  and  that  an 
arrangement  was  made  between  him  and  the  mana- 
ger of  the  Port  Artliur  branch  by  which  he  gave  a 
letter  of  guaranty  to  the  bank  to  the  effect  that 
Clarkson  &  Co.  acknowledged  the  title  of  the  bank 
to  the  flour  and  would  deposit  any  money  received 
therefrom  in  the  bank.  Neither  this  letter  nor  a 
copy  was  produced.  He  did  not  know  if  any  of  the 
flour  W'as  ever  actually  sold  or  disposed  of  by  Clark- 
son &  Co.  under  this  arrangement. 

We  refer  to  this  evidence  of  Short  more  at  length 
hereafter. 

The  testimony  of  the  witness  Davidson  differs 
materially  from  that  of  Short.  He  stated  (pp.  183- 
184)  that  a  custom  existed  between  the  Port  Arthur 
branch  and  Clarkson  &  Company  by  which  the  hills 
of  lading  were  delivered  to  Clarkson  &  Company 
when  the  draft  teas  accepted.  He  stated  upon  cross- 
examination  (p.  209)  that  he  had  not  stated  that 
Clarkson  w^as  allowed  to  take  deliveries  of  cargo 
without  production  of  the  bill  of  lading. 

The  bills  of  lading  in  the  case  were  not  delivered 
by  the  Port  Arthur  branch  and  w^ere  in  its  possession 
until  they  were  filed  in  court  in  this  case.  It  there- 
fore appears  that  the  custom  to  which  Davidson  tes- 
tified was  not  carried  out  in  the  present  instance. 

Davidson  knew  nothing  of  the  shipment  ex 
Hyades.  He  referred  to  the  shipment  ex  Pleides 
which  reached  Port  Arthur  after  the  Hyades  had 
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sailed  on  her  homeward  voyage.  He  did  not  know 
if  the  custom  he  referred  to  was  followed  in  the 
present  instance  (p.  188). 

This  witness  Davidson  also  cleared  up  the  trans- 
action which  is  frequently  referred  to  by  other  wit- 
nesses, but  which  has  no  legitimate  bearing  upon  this 
case.  This  concerned  an  alleged  sale  of  flour  by 
Clarkson  &  Co.  to  M.  Ginsburg  &  Company.  It  was 
claimed  by  the  defendant  that  the  Port  Arthur 
branch  had  been  negligent  concerning  this  sale  and 
that  the  proceeds  resulting  therefrom  should  have 
been  paid  on  the  draft  in  question.  It  developed 
however  from  the  testimony  of  Clarkson  and  of 
Davidson  that  after  Davidson  had  been  discharged 
by  Clarkson  he  attempted  to  sell  to  Ginsburg  &  Co. 
a  quantity  of  flour  for  67,000  roubles.  This  flour 
was  not  a  part  of  the  Hyades'  cargo,  but  a  part  of 
the  Pleiades '  cargo,  which  arrived  at  Port  Arthur  on 
Februaiy  7,  1904  (p.  204).  The  Hyades  arrived  at 
Port  Arthur  January  16th  and  left  Port  Arthur 
on  her  homeward  voyage  January  22nd  (p.  122). 
Davidson  admitted  that  he  had  attempted  to  make 
this  sale  with  two  separate  bills  of  sale,  one  at  2 
roubles  per  sack  and  the  other  at  2-4  roubles  per 
sack.  The  lower  price  he  said  was  sufficient  to  meet 
the  draft  and  the  excess  Davidson  put  into  his 
pocket,  where  it  now  remains  (pp.  202-203). 

On  account  of  this,  transaction  Davidson  was  dis- 
charged by  Clarkson  (pp.  114-117). 
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Davidson's  own  statement  (pp.  201-203)  makes 
interesting  reading. 

This  67,000  roubles  resulting  from  the  sale  of  the 
Pleiades'  flour  was  paid  into  the  Port  Arthur  branch 
in  discharge  of  two  other  drafts  drawn  by  th(i  Cen- 
tennial Mill  Company,  one  for  $16,155.20  and  the 
other  for  $4,136.00,  and  this  money  was  sent  by  the 
Port  Arthur  branch  to  the  Seattle  bank. 

The  Ginsburg  transaction  has  therefore  no  con- 
nection with  the  draft  in  suit.  It  is  here  men- 
tioned because  Davidson  frequently  refers  to  the 
bank's  consenting  to  a  sale  but  he  always  referred 
to  the  sMpmeut  arriving  Fehrnary  8fh. 

At  the  first  trial  of  this  case  a  judgment  of  non- 
suit was  entered  upon  the  ground  that  the  plaintiff 
had  failed  to  show  that  it  had  returned  the  draft  to 
the  Seattle  bank,  and  upon  the  theor}^  that  this  was 
an  action  upon  an  express  contract  and  that  the 
return  of  all  the  documents  was  a  condition  prece- 
dent to  plaintiff's  recovery.  This  judgment  was  re- 
versed by  this  court  upon  the  ground  that  there  was 
sufficient  evidence  to  show  that  the  protested  draft 
had  been  mailed  back  to  the  Seattle  bank  and  that 
the  facts  shown  warranted  a  recovery  either  upon 
an  express  contract  or  upon  an  implied  agreement 
to  restore  money  paid  to  the  defendant  under  a 
mistake  of  fact. 

At  the  second  trial  the  jury  returned  a  verdict  in 
favor  of  the  defendant,  and  answered,  in  response  to 
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a  special  issue  presented  to  it,  that  the  draft  of  De- 
cember 10,  1904,  had  been  paid. 

Upon  this  appeal  we  shall  rely  upon  claimed  error 
in  nmnerous  rulings  in  the  admission  and  exclusion 
of  evidence;  but  as  more  important  and  as  a  neces- 
sary guide  to  any  subsequent  trial,  we  first  invite  the 
court's  attention  to  what  we  claim  to  be  a  funda- 
mental error  on  the  part  of  the  trial  court  concern- 
ing the  legal  duties  and  obligations  of  the  collecting 
bank.  We  shall  claim  that  the  theory  of  the  trial 
court  to  the  effect  that  the  Port  Arthur  branch  was 
under  the  circumstances  the  actual  owner  of  the 
flour  and  charged  with  the  duty  of  keeping  it  safely 
insured  and  warehoused,  was  erroneous.  "We  shall 
next  discuss  the  effect  of  the  special  verdict. 


Argument. 
I. 

THE  COURT  ERRED,  (A)  I>  INSTRUCTIIVG  THE  JURY  THAT 
THE  PORT  ARTHUR  BRANCH  BECAME  INVESTED  WITH 
THE  TITLE  AND  OWNERSHIP  OF  THE  FLOUR;  AND  (B)  IN 
REFUSING  TO  INSTRUCT  THAT  ITS  RESPONSIBILITY  CON- 
CERNED  THE   DOCUMENTS,   AND    NOT   THE   GOODS. 

The  court  instructed  the  jury  as  follows  (italics 
ours)  : 

Instructions  Gh'en: 

"When  the  Russo  -  Chinese  Bank  at  Port 
Arthur  received  the  draft  and  the  accompany- 
ing documents  endorsed  as  they  all  were,  and 
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undertook  the  business  of  presenting  and  eol- 
lecting  tlic  draft,  it  became  invested  with  the 
title  and  ownership  of  the  flour  as  to  all  of  the 
world  except  the  National  Bank  of  Commerce  of 
Seattle ;  it  had  the  legal  right  to  sell  and  dispose 
of  that  flour  and  to  receive  the  proceeds  sul)ject 
to  its  duty  as  an  agent  to  account  to  the  National 
Bank  of  Conunerce  for  it.  In  receiving  the 
documents  and  undertaking  the  business  in  that 
manner,  without  special  instructions  in  regard 
to  the  care  of  the  flour  and  the  protection  of 
the  National  Bank  of  Commerce,  it  was  left  free 
to  deal  with  the  flour  as  an  owner  might.  It 
was  obligated  as  an  agent  to  act  in  good  faith  to 
protect  the  rights  of  the  National  Bank  of  Com- 
merce in  the  collection  of  the  draft.  It  was 
aiitliorized  to  do  u'hatever  was  necessary  in  the 
matter  of  incurring  expense,  wldcli  would  he 
chargealfle  against  the  property,  and  to  be  com- 
pensated out  of  the  property  in  its  hands,  and 
it  was  required  to  deal  tvith  the  property  in  the 
same  ivay  that  an  intelligent  and  prudent  owner 
of  property  would  deal  with  his  oivn  property, 
to  act  for  and  in  place  of  the  National  Bank  of 
Commerce  in  handling  the  business  there  at 
Port  Arthur  as  the  National  Bank  of  Commerce 
would  have  acted  if  it  had  been  there,  and  in  a 
position  to  act  for  itself.  As  the  agent  for  the 
owner  it  was  obligated  to  account  for  the 
amount  of  the  draft,  to  account  for  the  se- 
curity which  the  hill  of  lading  constituted, 
and  it  cannot  be  excused  from  obligation 
to  account  by  saying  that  the  flour  disap- 
peared without  its  knowledge,  and  required 
the  defendant  in  this  case  in  order  to 
fasten  an  obligation  upon  it,  to  prove  that  it 
was  negligent.  A  principal  does  not  have  to 
prove  those  things  in  regard  to  property  or 
valuables  that  go  into  the  hands  of  an  agent; 
the  agent  must  render  an  account  in  order  to 
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l)e  cleared  of  obligation  and  liability.  That  is 
tlie  rule  that  is  to  be  applied  in  this  case  in  de- 
termining whether  the  plaintiff  in  this  case  paid 
out  money  which  it  was  not  obligated  to  pay  to 
the  defendant  on  account  of  the  draft"  (pp. 
222-223). 

"It  is  contended  by  the  plaintiff  that  on  the 
11th  day  of  December,  1903,  the  Centennial  Mill 
Company  of  Seattle  drew  a  draft  upon  Clarkson 
&  Company  at  Port  Arthur  for  $36,194.80,  pay- 
able to  the  order  of  the  National  Bank  of  Com- 
merce of  Seattle.  This  draft  was  secured  by  a 
bill  of  lading  issued  by  a  steamship  compan}^ 
covering  about  36,000  sacks  of  flour  shipped  by 
the  Centennial  Mill  Company  to  Port  Arthur. 
The  Centennial  Mill  Company  was  named  as 
consignor  in  the  bill  of  lading  and  the  flour  was 
to  be  delivered  upon  the  shipper's  order.  Insur- 
ance policies  upon  the  flour  were  also  issued  to 
the  Centennial  Mill  Compau}^  and  constituted  a 
part  of  the  collateral  for  the  draft.  The  draft 
above  mentioned,  the  bill  of  lading,  and  the  in- 
surance policies,  w^ere  indorsed  in  blank  and 
sent  by  the  National  Bank  of  Commerce  of 
Seattle  to  the  Russo-Chinese  Bank  at  Port  Ar- 
thur, with  instructions  to  deliver  the  collateral, 
or  docimients,  upon  the  payment  of  the  draft. 
By  virtue  of  these  endorsements  and  transfers 
the  legal  title  to  the  draft  and  the  documents 
and  to  tJie  flour  in  question  passed  to  and  he- 
came  vested  in  the  Russo-Chinese  Bank,  and  I 
instruct  you  that  as  a  matter  of  law  it  was  in 
the  power  of  the  plaintiff"  to  handle,  control, 
sell  and  dispose  of  such  flour  in  any  way  that 
was  deemed  expedient  hy  the  plaintiff""  (p. 
227). 

The  court  erred  in  refusing  the  following  instruc- 
tions requested  by  plaintiff: 
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Instructions  Refused; 


"I  charge  you  that  the  Riisso-Chinese  Bank 
m  this  ease,  in  acting  as  the  collecting  bank  of 
the  draft  in  question,  and  as  the  agency  to  trans- 
mit the  documents  in  question,  was  bound  to  use 
only  reasonable  and  ordinary  care  and  diligence 
in  the  exercise  of  this  relationship.  In  the  ab- 
sence of  special  instructions,  it  was  not  obliged 
to  insure  the  flour,  or  see  that  the  same  was 
stored,  or  to  make  auy  inquiries  concerning  the 
custody  and  disposition  of  the  flour.  In  the  ab- 
sence of  special  instructions  its  sole  responsibil- 
ity, as  such  collecting  bank,  was  to  preserve  the 
documents  safely,  to  promptly  present  the  draft 
for  acceptance,  and  upon  non-payment,  to  pro- 
test the  same. 

"The  evidence  in  this  case  shows  that  the 
Russo-Chinese  Bank  did  comply  with  all  of  the 
foregoing  obligations  imposed  upon  it  by  its  re- 
lation, and  that  there  was  no  special  instructions 
given  it  by  the  National  Bank  of  Commerce  of 
Seattle,  except  to  hold  the  documents  against 
payment,  which  the  Russo-Chinese  Bank  did.  I 
therefore  instruct  you  that  there  is  no  evidence 
of  negligence  against  the  Russo-Chinese  Bank, 
so  far  as  the  disposition  of  the  flour  was  con- 
cerned," which  charge  was  by  the  court  refused 
and  plaintiff  duly  excepted  and  its  exception 
was  allowed  (pp.  214,  215). 

"A  collecting  bank,  in  the  absence  of  special 
instructions,  has  no  responsibility  concerning 
the  goods.  Its  sole  obligation  is  with  the  docu- 
ments," which  charge  was  by  the  court  refused 
and  plaintiff  duly  excepted  and  its  exception 
was  allowed  (p.  215). 

"I  charge  you  that,  in  any  event,  the  Russo- 
Chinese  Bank  in  this  matter  was  only  bound  to 
use  reasonable  and  ordinary  care  and  skill.  It 
was  not  bound  to  use  any  extraordinary  efforts 
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in  connection  with  the  said  documents  and  ship- 
ment. Thus,  for  example,  there  was  no  duty 
imposed  upon  the  Russo-Chinese  Bank  to  in- 
vestigate as  to  who  were  the  agents  of  the  steam- 
ship line  at  Port  Arthur,  or  as  to  whether  or  not 
Clarkson  &  Company  were  the  agents  of  the 
steamship  line,  and  there  was,  therefore,  no 
negligence  on  the  part  of  the  Russo-Chinese 
Bank  in  failing  to  notify  the  National  Bank  of 
Commerce  of  Seattle  that  Clarkson  &  Company 
were  the  agents  of  the  steamship  line  at  Port 
Arthur, ' '  which  charge  was  by  the  court  refused 
and  plaintiff  duly  excepted  and  its  exception 
was  allowed  (p.  215). 

"The  third  affirmative  defense  set  up  by  the 
defendant  in  its  answer,  is  that  it  was,  by  the 
custom  of  bankers,  made  the  duty  of  the  plain- 
tiff to  look  after,  protect  and  care  for  the  flour 
represented  by  the  bill  of  lading  upon  its  arrival 
at  Port  Arthur,  and  that  it  was  the  duty  of  the 
plaintiff  to  warehouse  the  flour  and  insure  the 
same,  and  that  it  was  the  duty  of  the  plaintiff*, 
by  reason  of  the  instructions  given  plaintiff  by 
defendant,  and  by  reason  of  the  custom  among 
bankers,  not  to  permit  the  said  flour  to  be  ap- 
propriated by  Clarkson  &  Company,  or  any  one 
else. 

"In  this  connection  I  charge  you  that  there 
were  no  instructions  given  by  defendant  to 
plaintiff  concerning  the  care  of  the  flour,  and 
that  the  only  instructions  given  were  to  hold 
the  documents  against  ])ayment ;  that  it  was  not 
the  duty  of  the  plaintiff  to  either  look  after, 
protect  or  care  for  the  flour  represented  by  the 
bill  of  lading  upon  its  arrival  at  Port  Arthur, 
or  at  all,  and  that  it  was  not  the  duty  of  the 
plaintiff  to  warehouse  the  flour,  or  to  insure  the 
same,  and  that  it  was  not  the  duty  of  the  plain- 
tiff to  prevent  the  said  flour  being  appropriated 
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by  Clarkson  &  Company,  or  hy  any  one  else," 
which  charge  was  by  the  court  refused  and 
plaintiff  duly  excepted  and  its  exception  was 
allowed  (pp."  216,  217). 

"The  evidence  shows  that  the  only  instruc- 
tions given  to  plaintil^^  by  defendant,  in  regard 
to  the  draft  and  accompanying  documents,  was 
to  hold  them  against  payment.  I  instruct  you 
that  no  custom  or  usage  could  impose  additional 
obligations  upon  plaintiff  in  this  regard  than 
those  imposed  by  this  instruction  from  defend- 
ant to  plaintiff.  Also  that  defendant  did  not 
instruct  plaintiff  to  insure  or  store  the  flour  and 
that  no  custom  or  usage  could  impose  this  obli- 
gation upon  plaintiff, ' '  which  charge  was  by  the 
court  refused  and  plaintiff'  duly  excepted  and 
its  exception  was  allowed  (p.  217). 

"If  you  shall  believe  that  the  Russo-Chinese 
Bank  was  negligent  in  any  respect  in  regard  to 
its  duties  in  the  premises,  then  I  charge  you  that 
it  is  liable,  if  at  all,  only  for  such  actual  dam- 
ages as  were  directly  suffered  by  the  Seattle 
Bank  by  reason  of  such  negligence.  That  is, 
even  if  you  believe  that  it  was  the  duty  of  the 
plaintiff  to  insure  and  store  this  flour  and  take 
it  out  of  the  control  of  Clarkson  &  Company, 
but  that  nevertheless  if  plaintiff  had  done  these 
things,  the  flour  would  have  been  lost  or  de- 
stroyed by  reason  of  the  war  conditions  at  Port 
Arthur,  then  I  instruct  you  that  such  negligence 
cannot  be  considered  by  you,  but  that  plaintiff  is 
entitled  to  recover  regardless  of  such  negli- 
gence," which  charge  was  by  the  court  refused 
and  plaintiff  clulv  excepted  and  its  exception 
was  allowed  (pp.  217,  218). 

"In  considering  the  duty  of  the  Russo-Chi- 
nese Bank  to  notif  v  the  National  Bank  of  Com- 
merce of  Seattle  of  the  fact  that  Clarkson  & 
Company  were  the  agents  of  the  steamship  com- 
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panv,  I  instruct  you  that  if  you  believe  that 
the  Eusso-Chinese  Bank  did  not,  at  that  time, 
loiow  such  fact,  or  if  you  believe  that  the  Cen- 
tennial Mill  Company,  or  its  representatives, 
did,  at  that  time,  know  such  fact,  then  there  was 
no  necessity  for  the  plaintiff  to  give  any  notice 
to  the  defendant  concerning  the  same, 

"I  furthermore  instruct  you  that  there  was 
no  duty  imposed  upon  the  plaintiff  whatever, 
in  connection  with  this  transaction,  until  after 
it  had  received  the  draft  in  question,  which 
the  evidence  shows  was  on  January  22,  1904; 
that  unless  the  bank  had  special  cause  to  believe 
that,  at  that  time,  Clarkson  &  Company  were 
insolvent,  or  intended  in  some  way  to  illegally 
remove  the  flour  from  its  warehouse,  there  was 
no  dut}^  whatever  imposed  upon  the  plaintiff 
bank  to  send  any  notice  of  these  things  to  the 
defendant. 

"I  furtheiinore  instruct  you  in  this  connec- 
tion, that  if  you  believe  that  the  representative 
of  the  Centennial  Mill  Company  was  present  in 
Port  Arthur  during  a  portion  of  the  time  that 
this  flour  was  in  the  warehouse  of  Clarkson  & 
Compan3%  and  if  the  Russo-Chinese  Bank  knew 
that  this  representative  was  so  present  on  the 
business  of  the  Centennial  Mill  Compan}^  then 
there  was  no  obligation  imposed  upon  the 
Russo-Chinese  Bank  to  give  any  notices  or 
make  any  inquiries  concerning  the  disposition 
of  the  flour,  because  it  had  a  right  to  believe 
that  all  of  such  matters  were  being  attended  to 
by  the  representative  of  the  Centennial  Mill 
Company,"  which  charge  was  by  the  court  re- 
fused and  plaintiff  duly  excepted  and  its  ex- 
ception was  allowed  (p.  219). 

"I  instruct  you  that  the  contract  between  the 
Boston  Towboat  Company  and  the  Centennial 
Mill  Company  was  evidenced  by  a  contract  in 
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wi-itiiig,  to-wit:  the  bill  of  lading,  and  I  in- 
struct you  further  that  such  wiitten  contract 
could  not  be  altered  or  varied  by  parole  or  oral 
arrangements  which  were  not  executed,"  which 
charge  was  by  the  court  refused  and  plaintiff 
duly  excepted  and  its  exception  was  allowed 
(p.  219). 

It  is  submitted  that  the  court,  by  the  above  in- 
structions and  by  its  refusal  to  give  those  requested, 
placed  befoi'e  the  jury  an  erroneous  statement  of 
the  law  as  to  the  relations  existing  between  the 
plaintiff  and  defendant  banks ;  that  the  Port  Arthur 
branch  was  not  the  owner  either  of  the  documents 
or  the  flour  for  two  reasons:  (a)  That  the  relation- 
ship between  these  banks  w^as  that  of  principal  and 
agent,  and  not  of  vendor  and  vendee;  and,  (b)  Be- 
cause the  documents  w^ere  accompanied  by  an  in- 
voice or  a  bill  of  sale  from  Centennial  Mill  Company 
to  Clarkson  &  Co.,  which  conclusively  shows  that 
the  Port  Arthur  branch  was  acting  as  a  collection 
agent  only  and  that  it  could  not  sell  the  flour  to 
anyone  other  than  Clarkson. 

As  to  the  general  duties  of  a  collecting  bank  un- 
der like  circumstances  it  is  said  in  Grant  on  Bank- 
ing, page  53: 

"The  duty  of  the  collecting  banker  as  to  bills 
and  cheques  paid  in  for  collection  is  to  present 
them  for  acceptance  when  necessary,  and  for 
{)ayment  to  the  proper  person.  The  collecting 
banker  m.ust  also  give  notice  of  dishonor  with 
regard  to  any  bills  and  cheques  dishonored  on 
presentation  by  him." 
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Morse  on  Banking  (4th  Ed.),  Sec.  217,  says: 

"Endorsement  for  collection  does  not  give  the 
bank  title  to  the  paper,  nor  render  the  depositor 
liable  as  an  endorser,  nor  guai'antee  the  draw- 
er's signature.  But  the  bank  is  deemed  the 
holder,  to  receive  and  transmit  notice  of  non- 
payment. ' ' 

Sec.  218.  "A  bank  contracts  to  use  due  dili- 
gence in  the  business  of  collection,  and  it  is 
bound  only  to  reasonable  care  and  diligence  in 
the  discharge  of  its  assumed  duties.  In  a  case 
of  doubt  its  best  judgment  is  all  the  principal 
has  a  right  to  require;  especially  if  the  doubt 
arises  hy  reason  of  the  neglect  of  the  principal 
to  give  specific  instructions,  the  bank  will  be 
acquitted  even  if  its  discretion  be  exercised  er- 
roneously. ' ' 

Sec.  219.  "The  bank's  duty  is  to  act  for  its 
principal's  best  interests  and  to  preserve  the 
liability  of  all  parties  to  him." 

In  Second  National  Bank  v.  Bank  of  Alma,  138 
S.  W.  Rep.  472,  a  draft  with  bill  of  lading  attached 
had  been  sent  the  bank  with  instructions  to  deliver 
it  upon  jjayment.    The  court  said: 

"By  accepting  for  collection  the  draft  accom- 
panied by  the  bill  of  lading,  the  plaintiff  only 
became  the  agent  of  the  Judge  Machine  Com- 
pany for  that  purpose,  and  ii  did  not  thereby 
become  the  true  owner  of  the  draft  or  of  the 
machine  which  was  covered  by  the  bill  of  lading 
accompanying  the  draft." 

Nebraska  dc.  v.  First  National  Bank,  110  N. 
W.  Rep.  1019. 
In  this  case  the  court  was  called  upon  to  pass 
upon  the  question  as  to  the  nature  of  the  title  to  a 
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draft  and  bill  oi'  lading  sent  a  collecting  bank.     It 

was  said: 

"We  adopt,  Avithoiit  qualification,  the  conten- 
tion of  counsel  for  appellant  that  the  principles 
of  the  law  merchant  are  without  applicability 
to  the  case  made  by  the  petition,  and  that  the 
latter  is  to  be  decided  in  accordance  with  the 
rules  of  law  governing  the  relation  of  principal 
and  agent,  and,  having  adopted  it,  there  appears 
to  us  no  doubtful  problem  for  solution.  The 
functions  and  obligations  of  a  collecting  agent, 
merely  as  such,  do  not  differ  essentially  or  char- 
acteristically from  those  of  a  messenger  boy. 
What  may  be  his  moral  or  social  standing  or 
financial  iesponsil)ility  are,  so  long  as  he  is 
free  from  knowledge  or  participation  in  any 
wrong-doing  by  his  principal,  matters  of  no 
importance.  He  performs  Ms  wliole  duty  py 
delivering  what  he  is  charged  with  delivering 
and  receiving  what  he  is  intrusted  to  receive,  in 
exchange,  and  hy  disposing  of  the  latter  as  his 
principal  has  directed.  It  is  not  only  not  his 
duty,  but  it  would  he  an  impertinence  hy  him, 
to  inquire  into  the  value,  genuineness,  or  valid- 
ity of  either  the  one  article  or  the  other"  (p. 
1020). 

In  Hamhro  v.  Casey,  110  U.  S.  216,  the  supreme 

court  said  that  a  collecting  bank  holding  a  draft 

sent  it  for  collection  was  the  holder  of  the  bills, 

"but  in  no  legal  sense  the  owners,  though  it 
may  be  their  lien  is  for  more  than  can  be  col- 
lected from  the  drawers  or  drawees." 

In  BaTbach  v.  Frelinghuysen,  15  Fed.  Rep.  675,  it 
was  held  that  a  check  deposited  in  a  bank  by  its 
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customer  for  collection  does  not  become  the  prop- 
erty of  the  bank,  but  the  bank  continues  to  be  the 
agent  of  the  customer  until  the  collection  of  the 
check,  which  remains  in  the  meantime  the  property 
of  the  depositor.  The  following  quotation  from 
Morse  on  Banking  is  approved: 

"Where  the  customer  deposits  in  the  bank 
commercial  paper  for  collection,  at  the  same 
time  indorsing  it  over  to  the  bank,  the  parties 
understanding  that  it  is  only  intended  by  the 
indorsement  to  put  the  paper  in  such  shape  that 
the  bank  can  collect  upon  it,  the  title  in  the 
paper  does  not  thereby  pass  to  the  bank,  nor 
does  the  bank  owe  the  amount  to  the  customer 
until  such  time  as  the  collection  is  actually  con- 
smnmated.  Neither  is  this  strict  right  of  the 
bank  curtailed  or  altered  simply  because  a  prac- 
tice has  been  allowed  to  prevail  by  which  it  has 
allowed  the  depositor  to  draw  against  deposits 
of  paper  for  collection  before  the  collection  has 
been  actually  made.  This  is  a  mere  gratuitoua 
privilege,  allowed  by  the  bank,  which  does  not 
grow  into  a  binding  legal  usage.  Thus,  it  is 
very  common  for  depositors  to  deposit  checks 
with  their  banks,  ancl  to  draw  against  them  on 
the  same  day  checks  of  their  own,  which  may 
be  presented  for  payment  before  the  bank 
has  had  an  opportunity  to  collect  upon  the  de- 
posited checks.  In  such  cases  banks  are  fre- 
quently wont  to  honor  such  checks  of  their  cus- 
tomers upon  the  confidence  that  the  deposited 
checks  will  be  duly  paid.  But  this  habit  of  the 
banks  is  a  pure  favor,  and  if  there  be  no  distinct 
understanding  to  change  the  natural  effect  of 
such  dealing,  its  long  continuance  gives  no  real 
right  whatsoever  to  the  depositor  to  demand  its 
continuance  or  its  practice  in  any  individual 
case  wherein  the  bank  may,  for  any  arbitrary 
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reason,  see  lit  to  withhold  that  favor.  Scott  v. 
Ocean  Bank,  23  N.  Y.  289.  In  England,  a  de- 
cision given  by  Lord  Ellenborough  (9  East,  21) 
went  much  further  even  than  this.  Bills,  not 
yet  due,  were  sent  to  a  country  banker  to 
collect.  According  to  the  custom  of  country 
bankers  these  were  actually  entered  in  the  bank- 
er's own  books  to  the  depositor's  credit,  with  the 
proper  discount,  and  he  was  thereafter  entitled 
to  draw  against  this  credit  before  the  actual 
collection.  Upon  the  subsequent  failure  of  the 
banker,  before  the  collection,  it  was  held  that 
the  title  in  the  bills  had  not  passed  to  him,  and 
that  the  depositor  should  recover  them  speciti- 
cally,  or  their  amount,  if  the  bankrupt's  as- 
signee had  already  made  the  collection"  (pp. 
683-684). 

In  other  words,  this  case  holds  that  even  if  the 
Port  Arthur  branch  had  upon  receipt  of  these  doc- 
uments placed  the  amount  of  the  draft  to  the  credit 
of  the  Seattle  bank,  that  nevertheless  the  title  in  the 
documents  w^ould  not  have  passed  to  the  Port 
Arthur  branch  and  in  the  event  of  its  bankruptcy 
could  have  been  recovered  specifically  by  the  Seattle 
bank. 

In  Wisconsin  &c.  Bank  v.  Bank  of  British  NorfJi 
America,  21  Upper  Canada  Queen's  Bench  Reports 
284,  a  firm  called  Thomas  Clarkson  &  Co.  in  Mil- 
waukee drew  a  draft  upon  Clarkson,  Hunter  &  Co. 
in  Toronto  and  gave  it  to  the  plaintiff  bank,  to- 
gether with  a  bill  of  lading,  for  ten  thousand  bushels 
of  wheat;  and  these  documents  being  endorsed  by 
the  plaintiff  bank  were  sent  to  the  defendant  bank 
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in  Toronto  to  hold  them  as  security  for  the  due  pay- 
ment of  the  bill  of  exchange.  The  bill  of  exchange 
was  presented  and  accepted  in  due  course,  but  not 
l^aid.  The  bill  of  lading  was  delivered  by  the  To- 
ronto bank  to  Clarkson,  Hunter  &  Co.  upon  accept- 
ance of  the  draft.  The  question  involved  was  as  to 
the  right  of  the  collecting  bank  to  deliver  the  bill 
of  lading  when  the  draft  was  accepted,  and  prior  to 
payment.  It  was  held,  in  the  absence  of  specific  in- 
structions, that  the  collecting  bank  was  justified  in 
so  doing,  establishing  the  rule  subsequently  followed 
by  the  supreme  court  of  the  United  States  in  Na- 
tional Bank  v.  Merchants  Bank,  91  U.  S.  92.  A 
question  was  involved  as  to  the  duty  of  the  bank  to 
ascertain  the  identity  between  the  Milwaukee  and 
Toronto  firms  of  Clarkson,  Hunter  &  Co.  The  court 
held  that  there  was  no  such  obligation  on  the  part 
of  the  collecting  bank.    It  was  said : 

"Here  the  wheat  got  into  the  possession  of 
the  consignees  with  the  privity  of  the  plaintiffs, 
and  not  l3ecause  of  the  delivery  to  them  of  the 
bill  of  lading  by  the  defendants,  which  is  com- 
plained of.  By  accepting  the  bill  dra^vn  upon 
them  they  entitled  themselves  to  the  bill  of  lad- 
ing which  accompanied  it,  and  which,  without 
special  instructions  to  the  contrary,  the  defend- 
ants were  left  to  assume  had  been  sent  to  them 
for  no  other  purpose  than  to  enahle  the  con- 
signees to  see  that  they  were  to  he  vested  with 
full  control  over  the  property  if  they  accepted 
the  hill 

"If  anything  else  had  been  intended  the 
plaintiffs  would  hardl}^  have  selected  a  bank  as 
their  agent,  for  they  could  not  expect  of  them 
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that  tliey  would  undertake  that  kind  of  agency 
which  would  require  them  either  to  take  the 
10,000  busliels  of  wheat  into  their  possession, 
and  retain  it  during  the  forty-five  days,  or  that 
they  should  keep  a  constant  watch  upon  the 
conduct  and  cii'cumstances  of  the  assignees,  in 
order  that  they  might  stej)  in  with  the  l)ill  of 
lading  (if  they  retained  it),  and  exercise  the 
rights  of  the  consignors  as  soon  as  they  sus- 
pected insolvency"  (p.  293). 

It  may  here  be  said  parenthetically  that  if  any 
such  burden  as  was  imposed  upon  the  Port  Arthur 
branch  by  the  court's  instructions  was  intended  by 
the  Seattle  bank,  it  would  hardly  have  selected  a 
bank  as  its  agent,  because  it  would  have  compelled 
the  Port  Arthur  branch  to  advance  the  freight  on 
the  cargo,  amounting  to  several  thousands  of  dollars, 
store  and  insure  it  at  its  expense,  and  then  stand 
guard  over  it  as  long  as  it  remained  in  Port  Arthur 
and  was  not  paid  for. 

In  Dicker-son  v.  Wason,  47  N.  Y.  439,  the  court 

said: 

"The  property  in  business  paper  received  for 
collection  by  one  engaged  in  the  business  of 
banking  and  collection,  and  forwarded  by  him 
to  his  correspondent  in  the  usual  course  of  su.ch 
business,  without  any  express  agTeement  in  ref- 
erence thereto,  does  not  become  vested  in  the 
correspondent,  although  he  may  have  remitted 
upon  general  account,  in  anticipation  of  collec- 
'tions." 

It  was  further  held  in  this  case  that  if  the  prop- 
erty in  the  note  is  to  vest  in  the  correspondent  for 
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collection  he  or  it  must  become  absolutely  responsi- 
ble to  the  principal  for  the  amount,  and  that  the 
obligation  to  become  thns  responsible  can  be  estab- 
lished only  by  a  contract  to  be  expressly  proven  or 
inferred  from  an  nnequivocal  course  of  dealing. 

In  the  present  case  if  the  Port  Arthur  branch  be- 
came the  owner  of  these  documents,  as  the  jury  were 
instructed  it  must  have  been  by  virtue  of  some  spe- 
cial contract,  and  none  such  has  been  shown;  if  the 
Port  Arthur  branch  became  the  owner  of  these  doc- 
mnents  and  the  goods  represented  by  the  bills  of 
lading,  then  there  must  have  been  an  obligation  on 
the  part  of  the  Port  Arthur  branch  to  pay  the  Se- 
attle bank  the  purchase  price  of  the  flour.  In  other 
words,  this  transaction  must  be  shifted  from  one  of 
agency  to  one  of  j)urchase  and  sale.  The  instruc- 
tions of  the  trial  court  imposed  uj)on  the  Port  Ar- 
thur branch  the  same  obligations  concerning  the 
care  of  this  flour  as  if  the  Port  Arthur  branch  had 
agreed  to  buy  it  from  the  Seattle  bank. 

Generalh^,  that  a  collecting  bank  does  not  acquire 
title  to  docmnents  or  the  joroperty  represented  there- 
by which  are  sent  to  it  for  collection,  see, 

Tyson   v.    Western   National  Bank,  26   Atl. 

Eep.  520 ; 
Midland  National  Bank  v.  Briglitwell,  49  S. 

W.  Rep.  994; 
Commercial  National  Bank  v.  Armstrong,  39 

Fed.  684. 
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A  collecting  bank  cannot  sell  the  goods  repre- 
sented by  a  bill  of  lading  to  a  third  party  without 
notice  to  the  sender. 

Gregy  v.  Bank  of  CoJanihia,  52  S.  E.  Rep.  195,  in 
which  the  court  said : 

"The  Chicago  owner  of  tlic  corn  had  to  the 
drafts  and  bills  of  lading  invested  the  Bank  of 
Columbia  wdth  legal  authority  to  offer  the  corn 
to  Miot,  whether  as  purchaser  or  as  agent  of 
the  plaintiff  is  not  material.  But  when  he  re- 
fused to  take  it,  the  authority  of  the  bank  was 
at  an  end,  and  it  had  no  more  right  to  sell  the 
corn  to  another  than  if  it  had  never  had  the 
drafts. ' ' 

In  discharge  of  its  duties  as  agent  the  Port  Ar- 
thur branch  w^as  bound  only  to  exercise  reasonable 
care  and  diligence. 

National  Bank  v.  McrcJiaiifs  Bank,  91  U.  S.  92,  in 
which  the  court  said : 

"In  the  case  in  hand,  the  Bank  of  Commerce, 
having  accepted  the  agency  to  collect,  was  bound 
only  to  reasonable  care  and  diligence  in  the 
discharge  of  its  assumed  duties.  Warren  v. 
Suffolk  Bank,  10  Cushing,  582.  In  a  case  of 
doubt,  its  best  judgment  was  all  the  principal 
had  a  right  to  require.  If  the  absence  of  spe- 
cific instructions  left  it  uncertain  what  was  to 
be  done,  further  than  to  procure  acceptance  of 
the  drafts  and  to  receive  pa^iiient  wdien  they 
fell  due,  it  was  the  fault  of  the  principal.  If 
the  consequence  was  a  loss,  it  would  be  most 
unjust  to  cast  the  loss  on  the  agent." 

Bank  of  Bay  dc.  v.  MonmigahcJa  National 
Bank,  126  Fed.  Rep.  436. 
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The  foregoing  authorities,  and  many  others  which 
are  therein  cited,  hold  without  dissent  that  the  true 
theory  of  the  relationship  between  the  Seattle  and 
Port  Arthur  branch  was  that  of  principal  and  agent, 
and  in  no  sense  that  of  vendor  and  vendee.  There- 
fore the  instruction  of  the  trial  court  to  the  effect 
that  (p.  227)  : 

"The  legal  title  to  the  draft  and  to  the  docu- 
ments and  to  the  flour  in  question  passed  to  and 
became  vested  in  the  Russo-Chinese  Bank,  and 
it  was  in  the  power  of  the  jjlaintiffc'  to  handle, 
contract,  sell  and  dispose  of  such  flour  in  any 
way  that  was  deemed  expedient  bv  the  plain- 
tiff," 

would  seem  erroneous;  for  if  the  title  to  the  draft 
and  bill  of  lading  was  not  vested  in  the  Port  Arthur 
branch  a  fortiori,  the  title  to  the  flour  could  not 
have  been  vested  in  that  bank. 

This  leads  to  the  second  suggestion,  which  was 
not  considered  by  the  trial  court  in  the  instructions 
given  and  which  appears  upon  its  face  at  least  to  at 
once  show  the  erroneous  character  of  the  instruc- 
tions. This  is  the  fact  that  there  accompanied  the 
draft  bills  of  lading,  an  insurance  policy,  and  an 
invoice  or  bill  of  sale  (p.  29)  which  recited  that  the 
Centennial  Mill  Company  had  sold  to  Clarkson  & 
Co.  the  flour  in  question  at  $4.10  per  sack.  The 
terms  stated  were:  "Draft  90  days  thro  Russo- 
Chinese  Bank".  When  the  Port  Arthur  branch  re- 
ceived this  document,  which  as  noted  was  sent  it  as 
a  part  of  the  transaction,  and  when  furthermore  the 
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letter  from  Seattle  transmitting  the  draft  read  (p. 

44): 

"Seattle,  Wash.,  Dee.  11,  1903.     , 
The  Manager  Russo-Chinese  Bank,   Port  Ar- 
thur, China. 
Dear  Sir :    Enclosed  I  hand  you  for  collection 
and  returns  in  New  York  funds  90  d/s  drafts  as 
follows : 

Clarkson  &  Co.  G.  $  1,100.00 
"    "     G.  $36,194.80 
Documents  are  to  be  delivered  on  payment. 
Ver}^  truly  yours, 

R.  R.  Spencee.^' 
(Italics  ours.) 

it  is  shown  that  the  sole  function  of  the  Port  Ar- 
thur branch  was  to  handle  these  documents  for  col- 
lection; that  they  could  not  sell  this  flour  to  anyone 
other  than  Clarkson  &  Co.,  and  that  they  never  had 
any  title,  nor  was  it  intended  by  the  Seattle  bank 
that  they  should  have  any  title  to  the  four.  As  a 
part  of  this  express  agency  for  collection,  they  were, 
it  is  true,  vested  with  the  ostensible  o^vnership  of  the 
flour  by  virtue  of  the  possesion  of  the  bills  of  lading, 
but  this  was  as  an  agent  merely,  and  not  as  an 
owner. 

The  Port  Arthur  branch  had  nothing  to  do  with 
the  selection  of  the  common  carrier  which  trans- 
mitted the  flour  to  Port  Arthur,  and  its  agents  as- 
sert that  they  did  not  know  that  Clarkson  &  Co. 
were  the  agents  of  the  steamship  line  until  after  the 
flour  had  been  received  in  Port  Arthur,  and  then,  on 
account  of  investigations  which  they  made  at  the 
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request  of  Mr.  Ostrauder.  But  it  is  immaterial 
whetlier  they  knew  that  fact  or  not.  It  appears  that 
there  was  no  reason  to  suppose  that  Clarkson  &  Co. 
were  not  solvent  at  the  time,  and  not  a  reliable 
house.  Clarkson  &  Co.  had  for  some  years  been 
buying  flour  in  large  quantities  from  the  Centennial 
Mill  Companj^  and  through  these  banks  (p.  135). 
Mr.  Ostrander,  the  general  agent  of  the  Centennial 
Mill  Company  testified  (p.  135)  that  he  was  at  Port 
Arthur  late  in  January  and  earl}"  in  Februarj^  1904 ; 
that  he  knew  Clarkson  &  Co.  well  and  knew  that 
they  were  agents  of  the  steamboat  company,  and 
that  such  was  a  well-known  fact.  AVe  ask  under 
what  possible  theor}'  is  it  claimed  that  the  Russian 
bank  should  in  this  especial  case  have  been  called 
upon  to  take  all  these  precautions  when  it  had  never 
done  so  in  the  past? 

If  there  could  have  been  any  element  of  sus- 
picion from  the  fact  that  Clarkson  was  also  the 
agent  of  the  steamship  company,  the  Seattle  bank 
cannot  complain  that  they  were  not  notified  thereof 
by  the  Port  Arthur  branch,  because  the  Centennial 
Mill  Company  at  least  knew  that  fact,  and  did  not 
deem  it  a  circumstance  sufficient  to  comment  upon. 

The  instructions  of  the  trial  court  placed  upon  the 
Port  Arthur  branch  a  responsibility  which  we  as- 
sert is  entirely  foreign  and  beyond  that  of  a  bank 
handling  documents  for  collection.  It  would  render 
such  banking  lousiness  impossible,  because  it  would 
thrust  upon  a  collecting  bank  heavy  responsibilities 
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and  oblige  it  to  make  outlays  as  to  a  cargo  which 
might  be  worthless.  In  the  present  case  it  is  appar- 
ently claimed  that  the  Port  Arthur  branch,  without 
any  specific  request  from  the  Seattle  bank  and 
merely  b}^  force  of  their  employment,  should  have 
at  once  taken  the  following  steps: 

1.  To  pay  the  freight  of  $5.00  per  ton,  or 
$4,325.72  (p.  31),  because  the  bill  of  lading  stated 
that  the  freight,  "with  all  other  charges,  advanced 
"  charges  and  average,  should  be  paid  inmiediately 
"  upon  the  discharge  at  Port  Arthur". 

2.  To  secure  other  warehouse  accommodations 
(if  there  were  any  in  Port  Arthur)  and  pay  the  cost 
of  moving  the  flour  from  the  warehouse  of  Clarkson 
&  Co.  to  this  other  warehouse. 

3.  To  pa.Y  the  cost  of  insurance. 

4.  Apparently  also  to  place  watch  over  and 
guard  the  flour. 

This  responsibility,  how^ever,  becomes  still  more 
extraordinary  when  the  conditions  under  which  the 
documents  were  transmitted  are  considered,  for,  as 
noted,  these  banks  had  had  similar  transactions  for 
some  time.  Mr.  Spencer  testified  (p.  122)  that  the 
letter  his  bank  received  from  the  Port  Arthur 
branch  dated  January  22,  1904,  and  acknowledging 
the  receipt  of  the  draft  was  the  usual  f orni  in  which 
he  had  received  such  acknowledgments.  This  letter 
contained  the  following  statement  (p.  123)  : 
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•  "Plp:ase  Note. 

1.  That,  unless  otherwise  instructed,  bills  of 
any  description  sent  us  for  procuring  accept- 
ances &/or  for  collection  wiW  be  protested  both 
for  non-acceptance  or  non-payment  and  imme- 
diately returned  to  the  sender. 

2.  When  sending  us  for  collection  Docu- 
mentary BILLS  or  ONLY  DOCUMENTS,  clearly  state 
in  your  letter  accompanying  same  whether  in 
case  of  dishonor: — 

(a)  both  bill  and  documents  are  to  be  prompt- 
ly returned  with  the  relative  deed  of  protest,  or 

(b)  if  the  bills  is  to  be  returned  and  the  rel- 
ative documents  are  to  be  kept  here  at  your 
disposal,   or 

(c)  if  the  goods  are  to  be  stored  by  us  and 
fire  insurance  is  to  be  covered  pending  receipt 
of  your  instructions. 

3.  Our  bank  does  not  guarantee  that  the 
goods  be  stored  in  due  time  when  there  is  no 
storage  accommodation  obtainable,  and  takes  no 
responsibility  whatever  if  same  are  not  landed 
in  perfect  condition,  nor  if  the  goods  are  de- 
teriorating or  becoming  of  lower  value  in  con- 
sequence of  price  fluctuations  while  under  our 
bank's  control. 

Yours  faithfully, 

Russo-Chinese  Bank 
(Port  Arthur  Branch)." 

It  is  admitted  by  Mr.  Spencer  that  he  did  not  give 
any  instructions  to  insure  or  store  the  flour  (p.  124). 
By  the  instructions  of  the  court  the  Port  Arthur 
branch  was  held  under  its  common  law  liability  to 
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do  these  acts  coiiceriiiiig  which  it  had  asked  ex- 
press instructions  and  which  the  Seattle  bank  did 
not  take  the  precaution  to  give.  It  was  further- 
more asked  to  exercise  a  greater  care  over  the  flour 
than  Mr.  Ostrander  thought  was  necessary.  We  have 
therefore  the  unique  result,  that  there  is  visited 
upon  a  collecting  bank  a  greater  degree  of  care  and 
a  heavier  responsibility  than  the  shipper  of  the 
flour  or  the  bank  from  whom  the  draft  was  reeei^-ed 
thought  was  necessary. 

There  is  still  a  third  consideration  in  no  wise  re- 
ferred to  in  the  foregoing  instructions,  and  which 
tends  to  prove  that  the  Port  Arthur  branch  was 
not  the  unqualified  owner  of  the  flour,  in  accord- 
ance with  the  court's  instructions.  This  arises 
from  the  fact  that  the  draft  had  been  accepted  hy 
Clarkson  cfc  Company.  This  essential  step  in  the 
transaction  has  been  ignored,  and  the  relations  of 
the  parties  defined  as  if  the  draft  had  yiot  been  ac- 
cepted. When  the  draft  was  accepted  by  Clarkson 
&  Co.  they  became  the  principal  debtor  thereof  and 
the  docmnent  was  to  all  intents  and  purposes  a 
promissory  note,  by  which  Clarkson  agreed  abso- 
lutely to  pa}^  the  simi  mentioned,  ninet}^  days  from 
date.  As  soon  as  this  acceptance  was  obtained  the 
Port  Arthur  branch  could  wql  dispose  of  this  flour 
to  anyone  other  than  Clarkson  &  Co.,  for  the  reason 
that  they  retained  title  simply  as  security  for  the 
payment  of  the  draft.     If  there  was  no  obligation 
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on  the  part  of  the  Port  Arthur  branch  to  transfer 
the  bills  of  lading  to  Clarkson  &  Co.,  then  there 
was  no  consideration  for  the  pajanent  of  the  draft; 
per  contra,  if  there  was  such  consideration  for  the 
draft,  then  there  must  have  been  a  corresponding 
obligation  on  the  part  of  the  Port  Arthur  branch. 

We  refer  in  this  connection  to  the  leading  case  of 
National  Bank  v.  Merchants  Bank,  91  U,  S.  92. 
In  this  case  the  bills  of  lading  were  delivered  upon 
acceptance  of  the  draft,  and  it  was  held  that  the 
bank  was  obliged  to  deliver  them  upon  such  ac- 
ceptance. The  case  of  course  differs  from  the 
present  one  in  that  there  was  here  an  express  in- 
struction to  deliver  against  payment,  but  even  in 
such  a  case  this  opinion  holds  that  the  i^roperty  is 
retained  by  the  bank  merely  as  security.  That  the 
fact  that  the  draft  is  one  "for  collection"  indicates 
an  agency,  and  rebuts  the  inference  that  the  agent 
is  the  o\\aier  of  the  draft.  Directly  pertinent  is  the 
following  statement  by  the  court  (p.  97)  : 

"In  the  absence  of  special  agreement,  what  is 
the  consideration  for  acceptance  of  a  tune  draft 
drawn  against  merchandise  consigned"?  Is  it 
the  merchandise?  or  is  it  the  promise  of  the 
consignor  to  deliver?  If  the  latter,  the  con- 
sig-nor  may  be  wholly  irresponsible.  If  the 
bill  of  lading  be  to  his  order,  he  may,  after  ac- 
ceptance of  the  draft,  indorse  it  to  a  stranger, 
and  thus  wliolly  withdraw  the  goods  from  any 
possibility  of  their  ever  coming  to  the  hands  of 
the  acceptor.     Is,  then,  the  acceptance  a  mere 
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piireliase  of  the  proiiiiso  of  tlio  drawer?  If 
so,  why  are  the  goods  forwarded  before  the 
time  designated  for  payment  ?  They  are  as 
much,  after  shipment,  under  the  control  of  the 
drawer,  as  the.y  were  before.  Why  incur  the 
expense  of  storage  and  of  insurance?  And  if 
the  draft  with  the  goods  or  with  the  bill  of 
lading  be  sent  to  a  bank  for  collection,  as  in 
the  case  before  us,  can  it  be  incumheyit  upon 
the  hank  to  take  and  niaintain  cu.stodij  of  the 
property  sent  during  the  interval  helireen  the 
acceptance  and  the  time  fixed  for  paijinent? 
(The  shipments  in  tJtis  case  were  hundreds  of 
hales  of  cotton,)  Meanwhile,  though  it  be  a 
twelvemonth,  and  no  matter  what  the  fluctua- 
tions in  the  market  value  of  the  goods  may  be, 
are  the  goods  to  be  withheld  from  sale  or  use? 
Is  the  drawee  to  run  the  risk  of  falling  prices, 
with  no  ability  to  sell  till  the  draft  is  due?  If 
the  consigimient  be  of  perishable  articles, — 
such  as  peaches,  fish,  butter,  eggs,  &c., — are 
they  to  remain  in  a  warehouse  until  the  term 
of  credit  shall  expire?  And  who  is  to  pay  the 
warehouse  charges  ?  Certainly  not  the  drawees. 
If  they  are  to  be  paid  by  the  vendor,  or  one 
who  has  succeeded  to  the  place  of  the  vendor 
by  indorsement  of  the  draft  and  bill  of  lading, 
he  fails  to  obtain  the  price  for  which  the  goods 
were  sold."     (Italics  ours.) 

This  case  contains  many  observations  which  are 
pertinent  to  the  present  one.  It  has  long  been  cited 
by  text  writers,  and  other  courts,  as  authority,  and 
we  coimnend  it  to  the  careful  examination  of  the 
court. 
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We  have  searched  the  books  to  find  a  case  in  which 
it  has  been  held  that  a  collecting  bank  has  any  such 
degree  of  responsibility  concerning  the  goods  which 
are  evidenced  by  a  bill  of  lading  that  passes  through 
its  hands.  No  such  case  has  been  brought  to  our 
attention,  nor  can  we  find  that  any  such  claim  has 
been  made.  This  silence  on  the  subject  is  strong 
evidence  that  it  is  not  founded  upon  any  legal  right. 
As  was  said  in  Le  Caux  v.  Eden,  2  Doug.  594,  cited 
in  Bancroft  v.  Bancroft,  110  Cal.  37-t,  concerning 
another  question: 

"There  is  no  case  in  which  it  has  ever  been 
holden  that  such  an  action  would  lie;  and  if  it 
could  be  maintained,  there  are,  in  every  way, 
such  frequent  opportunities  for  it  that  it  must 
have  hai^pened  in  every  day's  practice,  or  some 
instances  at  least  must  have  been  in  the  memory 
of  those  who  have  had  long  experience  in 
'Westminster  Hall';  but  there  is  not  the  small- 
est trace  of  such  a  determination,  or  even  dic- 
tum, in  any  court  in  England.  A  universal 
silence  in  Westminster  Hall  on  a  subject  which 
so  frequently  gives  occasion  for  litigation  is  a 
strong  argument  to  prove  that  no  such  action 
can  be  sustained.  That  case  was  decided  in 
1781,  and  dealt  with  litigation  which  could  arise 
only  out  of  the  exceptional  condition  of  war. 
How  much  stronger,  therefore,  is  the  author- 
ity of  more  than  another  hundred  years  of 
'silence'  in  the  courts  of  both  England  and 
America,  upon  a  subject  which,  both  in  peace 
and  war,  'so  frequently  gives  occasion  for  liti- 
gation'."    (pp.  378-379.) 
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II. 

THE  COURT  ERRED  IN  PERMITTING  EVIDENCE  OF  A  SO-CALLED 
CUSTOM  CONCERNING  THE  DUTIES  OF  A  ( (>LLECT1N<J 
BANK. 

The  witness  Spencer  upon  cross-examination  by 
defendant  (page  125  et  seq.)  was  asked  many  ques- 
tions concerning  the  commercial  usage  among  banks. 
Objections  were  made  to  these  questions,  which  were 
overruled.  The  witness  stated  in  answer  (p.  128) 
that  the  collecting  bank  was  expected  to  use  dili- 
gence in  taking  such  steps  in  regard  to  storage,  in- 
surance and  so  forth  as  they  would  take  were  the 
property  their  own.  The  theory  upon  w^hicli  this 
evidence  was  permitted  was  stated  by  the  witness 
himself  as  follows  (p.  128) : 

"As  I  take  it  then,  Mr.  Spencer,  these  re- 
quirements or  these  suggestions  (those  con- 
tained in  the  letter  referred  to)  that  the  Russo- 
Chinese  Bank  made  to  you  as  to  what  you 
should  tell  them  when  you  sent  the  draft,-  what 
to  do  wnth  it  in  case  of  dishonor,  as  I  under- 
stand you  the  commercial  usage  would  control 
that  regardless  of  whetlier  you  told  them  to  do 
so  or  not? 

"A.     Yes,  sir." 

That  is,  it  was  claimed  by  the  witness,  and  the 
court,  allow-ed  the  testimony,  to  the  effect  that  the 
custom  would  control  even  if  the  Seattle  bank  had 
directed  the  Port  Arthur  lank  specifically  in  regard 
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to  the  subject.    The  custom  would  thus  override  any 
specific  agreement  made  between  the  parties. 

We  submit  that  this  evidence  is  inadmissible  upon 
several  grounds :  It  was  in  the  first  place  not  cross- 
examination,  and  this  objection  was  made  (p,  131)  ; 
because  the  witness,  upon  his  direct  examination  had 
been  asked  (pp.  122-125)  only  concerning  the  facts 
of  this  specific  case. 

In  the  second  place,  usage  or  custom  it  is  sub- 
mitted cannot  be  invoked  in  contradiction  of  an 
express  contract. 

"While  a  custom  may  be  resorted  to  to  ex- 
plain a  doubtful  or  ambiguous  contract,  it  will 
not  be  admitted  to  vary  or  contradict  the  terms 
of  an  express  contract.  No  usage  can  change 
the  plain  meaning  of  a  contract." 

Smith  V.  National  Bank  of  D.  0.  Mills,  191 

Fed.  226;  . 

Morse  on  Banking,  Sec.  223. 

"A  custom  or  usage  regulating  dealings  be- 
tween certain  merchants  and  their  customers, 
contrary  to  or  different  from  the  law  of  the 
land,  cannot  be  allowed  *  *  *  a  bill  of  lad- 
ing having  a  definite  legal  meaning,  the  liability 
of  the  carrier  fixed  by  law  cannot  be  changed 
by  the  custom  of  a  particular  place  among  a 
particular  class  of  shippers.  *  *  *  Usage 
cannot  make  a  contract  where  there  is  none,  nor 
prevent  the  effect  of  the  settled  rule  of  law." 

Charles  v.  Carter,  36  S.  W.  Rep.  396. 
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The  evidence  concerniug  this  alleged  custom 
would  have  made  a  new  contract  for  the  parties.  It 
would  have  conqjelled  the  Russo-Chinese  Bank  to 
store  the  goods  in  an  independent  warehouse,  which 
in  itself  would  ha^•e  been  a  proceeding  that  we  as- 
sert the  bank  in  the  absence  of  instructions  had  no 
right  whatever  to  do.  If  it  had  so  acted  it  is  our 
claim  that  it  would  have  interfered  without  right  in 
the  relations  between  the  Seattle  bank  and  Clarkson 
&  Co.  It  would  have  compelled  the  Port  Arthur 
branch  to  have  incurred  a  large  liability  for  freight, 
cartage,  warehousing,  etc.,  and  to  have  charged  this 
liability  against  the  goods.  This  in  effect  is  an  en- 
tirely new  contract,  because  the  Seattle  bank  may 
not  have  been  willing  that  this  expense  should  be 
incurred. 

In  the  third  place,  this  evidence  was  not  admissi- 
ble because  the  witness  did  not  testify  concerning 
the  custom  at  Port  Arthur,  a  place  that  he  had 
never  visited  (p.  133).  The  witness  was  not  asked, 
nor  did  he  answer,  concerning  his  knowledge  of  any 
commercial  custom  in  Port  Arthur,  but  said  simply 
"that  it  is  commercial  usage".  A  usage  or  custom, 
to  be  of  any  effect,  must  be  shown  to  have  prevailed 
at  the  place  to  which  the  goods  were  sent,  and  not 
from  which  they  came.  As  was  said  in  Wisconsin 
d-c.  Bank  v.  Bank  of  British  North  America,  21 
Upper  Canada,  Queen's  Bench  Reports: 
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"Evidence  of  commercial  usage  is  alone  ma- 
terial which  deals  with  the  usage  at  the  place 
where  the  duty  is  to  he  discharged." 

In  this  case  evidence  of  the  commercial  usage  at 
Milwaukee,  from  which  the  documents  were  sent, 
was  held  inadmissible  to  control  the  actions  of  the 
parties  in  Toronto,  where  the  documents  were  re- 
ceived. 


III. 

THE  COURT  ERRED  IN  REFUSING  TO  INSTRUCT  THE  JURY 
THAT  THE  DRAFT  ON  CLARKSON  &  CO.  HAD  NOT  BEEN 
PAID.  HEREIN  IS  DISCUSSED  THE  SPECIAL  VERDICT  OF 
THE  JURY. 

The  plaintiff  requested  the  court  to  instruct  the 
jury  as  follows  (p.  216)  : 

"In  relation  to  the  affirmative  questions  set 
up  by  the  defendant,  I  advise  you  that  they  are 
as  follows: 

"1.  That  the  draft  in  question  was  placed 
by  Clarkson  &  Co.  with  the  plaintiff.  In  this 
connection  I  charge  you  that  there  is  no  evi- 
dence on  the  part  of  the  defendant  that  this 
draft  was  so  paid,  either  in  whole  or  in  part, 
and  therefore  this  first  affirmative  defense  of 
the  defendant  must  be  disregarded  by  you." 

And  also  (p.  213),  that  the  evidence  shows  with- 
out contradiction  that  such  draft  had  not  been  paid. 
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The  evidence  on  the  question  of  the  payment  of 
the  draft  is  as  follows: 

1.  Plaintiff  showed  that  the  draft  had  l^een  pro- 
tested for  non-payment  and  was,  on  May  26,  1904, 
remailed  to  the  defendant  with  the  notice  of  pro- 
test. The  possession  of  this  draft  by  the  payee  is 
presumptive  evidence  that  it  had  not  been  paid. 

2.  The  witness  Friedberg  testified  (p.  20)  that 
the  draft  had  not  been  paid  or  any  part  of  it;  that 
it  was  protested  (p.  42)  on  May  3,  1904,  and  re- 
turned wdth  the  deed  of  protest  to  the  defendant  on 
May  26,  1904. 

3.  The  witness  Drozdov,  a  clerk  of  plaintiff's 
Port  Arthur  branch,  testified  (p.  48)  that  the  draft 
was  not  paid  by  Clarkson  &  Co.,  either  in  whole  or 
in  part,  and  he  produced  the  letter  (p.  50)  from  the 
Port  Arthur  branch  to  the  notary  public  requesting 
him  to  protest  this  bill,  and  also  the  letter  of  May 
26,  1904,  from  the  Port  Arthur  branch  to  the  de- 
fendant, in  which  it  was  stated  (p.  51)  "This  had 
'*  to  be  protested  for  non-pa^anent  and  is  herewith 
"  returned  together  with  the  deed  of  protest."  This 
witness  also  testified  (p.  54)  that  he  kept  all  the 
books  of  the  Eusso-Chinese  Bank  from  January  1, 
1904,  to  December  23,  1904. 

,  4.  The  witness  Richter  testified  (p.  120)  that  he 
resided  at  Port  Arthur  from  January  1,  1904,  to  the 
end  of  that  year,  and  that  he  kept  the  register  of 
accepted  checks  issued  by  the  Port  Arthur  branch. 
He  testified:    "I  know  for  a  fact  that  such  draft  has 
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"  not  been  paid  by  Clarkson;  that  it  was  protested 
"  and  tlie  bill  and  protest  sent  to  the  National  Bank 
"  of  Seattle,  but  has  gone  astray  in  consequence  of 
"  the  war." 

5.  The  books  of  the  Russo-Chinese  Bank  which 
were  said  b.Y  Friedberg  (p.  20)  to  have  been  kept 
correctly  and  to  state  all  the  transactions  concerned 
with  the  collection  of  the  draft  forwarded  for  col- 
lection, were  introduced  in  evidence.  They  show  the 
receipt  of  the  draft,  its  date  of  maturity  and  its  col- 
lateral; but  under  the  head  of  "payment"  no  anno- 
tation is  made,  but  the  following  appears:  "Draft 
returned  13-V-04,"  or,  under  the  Gregorian  calen- 
dar, May  26,  1904. 

Special  significance  ought  to  be  attached  to  these 
book  entries,  because  they  were  made  at  a  time  long 
prior  to  the  present  dispute  having  been  suggested, 
and  the  books  were  for  the  greater  period  in  the 
j)OSsession  of  the  Japanese. 

6.  The  witness  Clarkson,  who  was  more  inter- 
ested than  any  one  else  in  showing  that  the  draft 
had  been  paid  because  he  was  its  acceptor,  and  who 
appeared  as  an  umvilling  witness  because  he  testi- 
fied that  he  had  had  a  controversy  wath  the  Russo- 
Chinese  Bank,  said  (p.  115):  "I  am  unable  up  to 
"  the  present  time  to  say  whether  I  was  mistaken 
"  in  my  statement  that  the  draft  had  been  paid  or 
"not." 

As  against  this  showing  on  the  part  of  the  plain- 
tiff there  is  no  evidence  whatever  that  the  draft  was 
paid. 
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Defendant  called  onl}'  two  witnesses,  Davidson 
and  Short,  neither  of  whom  were  in  Port  Arthur  at 
the  date  of  the  maturity  of  the  draft. 

Davidson  testified  (p.  194)  :  "I  have  no  definite 
'*  knowledge  that  it  ever  was  paid,  since  I  left  Port 
'*  Arthur  long  before  it  fell  due." 

Short  testified  (p.  154)  that  he  did  not  have  any- 
personal  knowledge  concerning  payment  of  this 
draft;  that  he  was  not  in  the  employ  of  Clarkson  & 
Co.  at  that  time. 

The  foregoing  is  all  the  testimony  in  the  record 

as  to  the  pa}Tiient  of  this  draft.     We  submit  that 

it  shows  convincingly  and  without  conflict  that  it 

was  not  paid  and  therefore  plaintiff  was  entitled  to 

an  instruction  to  that  effect.     This  instruction  was 

not  given  by  the  court,  but  the  court  did  submit  to 

the  jury  the  following  special  issues,  and  the  jury 

found  (p.  18)  : 

"We  the  jury  in  the  above  entitled  cause 
find  that  the  Port  Arthur  branch  of  the  Busso- 
Chinese  Bank  did  receive  payment  for  the 
draft  dated  December  11,  1903,  on  account  of 
w^hich  the  plaintiff  made  the  remittance  to  the 
defendant  alleged  in  the  complaint." 

As  noted,  this  special  verdict  has  no  support 
whatever  in  the  testimony,  and  the  plaintiff'  now 
claims  that  it  was  error  on  the  part  of  the  trial 
court  to  refuse  the  instruction  requested. 

The  instruction  requested  and  also  the  special 
issue  use  the  term  "payment".     This  must  be  un- 
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derstood  in  its  legal  definition  as  satisfaction  in 
money.  If  tlie  word  "payment"  was  used  in  any 
other  sense,  such  special  definition  should  have  been 
given  with  the  issue  submitted  to  the  jury. 

But  even  if  it  be  claimed  that  the  word  "pay- 
ment" would  include  a  set-off  against  the  plaintiff 
created  by  reason  of  its  negligence  in  permitting 
Clarkson  &  Co.  to  sell  the  flour,  still  the  instruction 
should  have  been  given  and  the  special  verdict  is 
also  unsupported  b}^  any  evidence.  We  shall  here- 
after speak  of  the  testimony  of  Short  to  the  effect 
that  he  was  verball}'  given  permission  bj^  the  man- 
ager of  the  bank  to  sell  this  flour.  Assuming  that 
such  consent  was  given  and  was  unauthorized  and 
illegal,  there  is  nevertheless  no  evidence  that  Clark- 
son  &  Co.  did  in  fact  sell  the  flour,  or  that  an}i:hing 
was  ever  done  under  this  permission.  The  only  tes- 
timony on  this  subject  is  that  of  the  witness  Short, 
who  said  upon  cross-examination  (p.  159)  : 

"Q.  Now,  of  your  own  knowledge,  Mr. 
Short,  can  you  positively  state  that  you  know 
whether  any  of  this  flour  from  the  Hyades  was 
sold  while  you  were  there? 

"A.     From  the  Hvades*? 

"Q.    Yes. 

"A.     I  can;  no,  I  can't. 

"Q.     You  cannot? 

"A.     I  cannot  state  positively  the  Hyades." 

And  again,  at  page  160 : 

"Q.  Do  you  know  whatever  became  of  the 
Hyades  flour? 

"A.     The  Hvades  flour? 
i  "Q.    Yes. 
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''A.     I  don't. 

'*Q.  Do  you  know  whatever  became  of  a 
single  sack  of  it? 

"A.  ISo.  Nothing  other  than  what  I  have 
heard  them  testify  to. 

"Q.  Yes,  but  of  your  own  knowledge,  I 
mean '? 

"A.    No. 

"Q.  You  don't  know  anvthing  about  that  at 
aU? 

"A.  I  know  that  was  in  the  warehouse  of 
Clarkson  &  Co. 

"Q.  Whether  or  not  it  was  ever  delivered 
out  of  the  warehouse  to  anybody,  you  cannot 
say. 

"A.     I  cannot  say. 

"Q.  Whether  or  not  the  bank  ever  got  any 
money  for  the  draft,  you  cannot  say? 

"A.     No,  I  cannot  say." 

If  therefore  w^e  give  full  credence  to  the  testimony 
of  this  witness,  that,  although  he  knew  that  the  bills 
of  lading  were  in  the  bank  and  that  they  were  held 
by  the  bank  against  payment  of  the  draft  and  could 
not  legally  be  delivered  by  the  bank  until  the  draft 
was  paid,  and  although  he  furthermore  knew  that 
Clarkson  &  Co.  as  agent  of  the  steamship  had  no 
right  to  deliver  the  flour  except  upon  surrender  of 
the  bills  of  lading,  and  although  he  testified  further- 
more, that  any  such  delivery  would  have  been  a 
criminal  act  on  his  part,  still,  without  request  for 
the  bills  of  lading,  an  oral  authorization  was  given 
him  by  the  bank,  assuming,  we  say,  that  this  pecu- 
liar arrangement  is  believed,  nevertheless  it  quite 
fails  to  be  of  any  significance,  for  the  reason  that 
there  is  no  testimony  that  this  illegal  transaction 
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was  ever  carried  out,  or  that  a  single  sack  of  the 
flour  was  ever  sold  or  released  by  Clarkson  &  Co. 
under  this  arrangement. 

We  therefore  reiterate  that  plaintiff  was  entitled 
to  the  instruction  requested  and  that  there  is  not  the 
slightest  evidence  to  support  the  special  verdict  of 
the  jury,  regardless  of  any  special  definition  given 
the  word  "payment". 


IV. 

THERE  IS  NO  EVIDENCE  OF  ANY  NEGLIGENCE  ON  THE  PART 
OF  THE  FORT  ARTHUR  BRANCH. 

It  has  been  shown  that,  so  far  at  least  as  con- 
cerned the  documents  consigned  to  its  care,  the  Port 
Arthur  branch  fulfilled  its  engagements  to  the  letter 
and  with  the  most  scrupulous  fidelity.  It  is  our 
claim  that  this  was  the  limit  of  the  obligations  im- 
posed upon  the  plaintiff;  that  it  was  acting  as  a 
bank  and  not  as  a  commission  house,  and  that  its 
province  primarily  and  solely,  in  the  absence  of 
special  instructions,  was  concerned  with  the  docu- 
ments entrusted  to  ifs  care.  Its  duties  in  that  re- 
gard were : 

1.  To  acknowledge  receipt  of  the  documents. 
This  was  done  the  day  they  reached  Port  Arthur, 

2.  To  present  the  drafts  for  acceptance  to  Clark- 
son  &  Co.  This  was  done  on  the  next  day  after  the 
draft  was  received. 
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3.  The  bank  also  notitied  Seattle  ou  January  30, 
1904,  that  the  draft  was  accepted  on  that  day.  This, 
however,  was  not  a  necessary  part  of  its  engage- 
ment. 

4.  To  present  the  draft  for  payment  upon  its 
maturity.     This  was  done. 

5.  To  protest  the  draft  if  it  was  not  paid.  This 
was  done.  It  should  be  noted  in  this  connection, 
however,  that  this  protest  was  not  necessary  for  the 
reason  that  the  office  of  a  protest  is  only  to  hold 
parties  upon  the  paper  who  are  not  primarily  liable. 
It  is  not  necessar}^  in  case  of  an  acceptor.  The  only 
parties  to  these  documents  were  the  Centennial  Mill 
Company,  Clarkson  &  Co.  and  the  Seattle  National 
Bank.  There  was  no  necessity  of  protest,  so  far  as 
concerned  Clarkson,  because  he  was  the  acceptor 
and  its  primary  debtor.  A  failure  to  protest  did 
not  work  the  Seattle  bank  any  harm,  because  the 
Centennial  Mill  Company  has  repaid  the  Seattle 
bank,  which  is  all  it  could  have  done  in  any  event. 
Therefore,  even  if  this  draft  had  not  been  pro- 
tested, it  was  damnum  absque  injuria.  Neverthe- 
less it  was  protested. 

6.  To  notify  the  Seattle  bank  and  return  the 
protested  draft.  This  was  done  as  soon  as  possible 
—on  May  26,  1904. 

7.  To  hold  the  bill  of  lading  until  the  draft  was 
paid.  This  the  Port  Arthur  branch  did,  and  the 
bill  of  lading  has  never  been  delivered  by  it  to  this 
dav. 
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These,  it  is  submitted,  were,  in  the  absence  of  any 
special  instructions  from  the  Seattle  bank,  all  the 
steps  which  the  Port  Arthur  branch  was  obliged  to 
take. 

It  will  be  admitted  at  once  that  the  Port  Arthur 
branch  did  not  have  the  right  to  deliver  these  bills 
of  lading  or  permit  the  steamship  company  to  dis- 
charge the  flour  without  the  surrender  of  the  bills 
of  lading.  Such  a  step  would  have  been  in  direct 
violation  of  the  letter  of  instructions  sent  by  the 
Seattle  bank.  In  this  connection  it  becomes  neces- 
sary to  examine  somewhat  narrowly  the  procedure 
which  it  is  claimed  by  the  witness  Short  he  was  au- 
thorized by  the  bank  to  take.  If  we  are  correct  in 
assuming  that  the  instructions  of  the  court  and  also 
its  rulings  in  the  admission  of  evidence  were  any  of 
them  erroneous,  this  discussion  becomes  immaterial, 
because  it  must  be  assumed  that  the  jury  returned 
their  verdict  based  upon  the  law  as  stated  to  them; 
that  they  found  that  the  draft  had  been  paid  with 
such  view  of  the  law.  If  this  view  is  erroneous,  the 
verdict  must  fall.  But  in  event  of  a  new  trial  the 
effect  of  this  transaction  between  Short  and  the 
bank  may  become  important,  and  it  is  for  this  rea- 
son that  w^e  now  refer  to  it.  Short's  testimony  is 
that  he  accepted  the  draft  on  January  30  (p.  141)  ; 
that  the  documents  were  then  in  possession  of  the 
bank  and  were  attached  to  the  draft  (p.  147);  that 
he  knew  that  the  documents  were  to  be  delivered  on 
payment  of  the  draft  (p.  147)  ;  that  at  that  time  he 
gave  a  document  to  the  bank  signed,  as  he  states 
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(p.  155),  by  himself.  This  document  was  not  pro- 
duced by  either  party,  but  the  witness  stated  that 
it  read  something  to  the  effect  "that  the  cargo  was 
**  delivered  to  Clarkson  &  Co.  on  the  guaranty  that 
"  the  cargo  was  the  property  of  the  bank,  and  that 
**  as  it  was  sold  and  paid  for  the  money  was  to  lie 
"  turned  in  to  the  Russo-Chinese  Bank". 

He  testified  further,  that  his  was  the  only  signa- 
ture on  the  document  (p.  155)  ;  that  the  bank  did 
not  sign  it  and  did  not  give  him  any  writing  at  all. 

We  submit  that  this  testimony  is  of  such  a  vague 
character  as  to  make  it  impossible  of  understand- 
ing. If  the  bank  had  given  Short  permission  to  sell 
this  flour,  a  document  would  have  been  signed  by 
the  bank  and  delivered  to  Clarkson  &  Company. 
The  mere  fact  that  Short  gave  a  letter  of  the  char- 
acter to  which  he  testified  to  the  bank  could  not 
have  been  any  evidence  of  negligence  on  the  bank's 
part.  The  witness,  however,  said  (p.  156)  that  he 
had  a  sort  of  oral  talk  with  the  manager.  He  could 
not  state  on  what  date  this  took  place  (p.  165),  and 
further  testified : 

"Q.  Did  he  (Ofranskin)  write  nothing  at 
all. 

"A.     No,  nothing  was  written  at  all. 

"Q.  He  would  simply  wink  his  eye  or  say 
*A11  right'  or  something  to  that  effect. 

"A.  I  didn't  pay  particular  attention  to 
'     that  winking  of  his  eye. 

"Q.  But  you  did  know  that  he  said  some- 
thing? 

"A.    Yes. 

''Q.     And  that  was? 

"A.     It  was  all  right  and  we  took  the  cargo." 
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It  will  be  noted  that  this  witness  does  not  directly 
say  that  the  manager  of  the  bank  ever  told  him  that 
he  could  sell  the  flour.  He  is  very  guarded  in  what 
he  claims  emanated  from  the  bank  on  this  subject. 
He  possibly  leaves  that  to  be  inferred  from  the  fact 
that  the  manager,  as  he  states,  accepted  the  letter 
of  guaranty;  but  the  essential  fact  of  a  direct  au- 
thorization by  the  bank  to  sell  the  cargo  is  not 
shown.  But  we  shall  claim  in  this  connection,  if  it 
becomes  necessary,  that,  under  the  circumstances, 
any  such  j)ermission  of  the  manager  of  the  bank 
was  void,  and,  to  the  knowledge  of  Short,  beyond 
the  scope  of  the  manager's  authority;  for,  as  we 
have  already  noted.  Short  has  testified  directly  that 
he  knew  that  the  bills  of  lading  were  held  by  the 
bank  as  against  payment  of  the  draft;  that  the  bills 
of  lading  expressly  state  that  the  cargo  could  only 
be  delivered  by  the  steamship  company  upon  sur- 
render of  the  bills  of  lading.  Clarkson  &  Co.  were 
the  agents  of  the  steamship  company  that  executed 
these  bills  of  lading  and  it  must  have  been  in  its 
capacity  as  such  agent  and  not  as  Clarkson  &  Co. 
importers,  that  Short  visited  the  bank.  With  this 
knowledge  on  the  part  of  Short,  any  statement  by 
the  bank's  manager  that  he  could  deliver  the  flour 
without  the  bills  of  lading  was  manifestly  void. 
Mr.  Short  knew,  as  he  testified,  that  the  bank  was 
holding  these  documents  for  collection  and  could  de- 
liver the  bills  of  lading  only  as  against  pa>^nent. 
He  was  therefore  dealing  with  an  agent  whose 
powers  were  defined  and  limited,  and  those  limita- 
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tions  were  known  to  him  as  well  as  they  were  to  the 
bank. 

We  need  here  only  invoke  the  familiar  rule,  that 
an  agent  can  only  bind  his  principal  within  the 
scope  of  his  authority.  No  question  of  ostensible 
agency  is  involved  because  the  actual  authorization 
was  known  to  Short.  Short  therefore  had  no  right 
to  act  under  this  authority,  if  it  were  given,  and  he 
must,  in  law,  be  deemed  to  have  known  that  any 
such  permission  was  not  only  contrary  to,  but  di- 
rectly opposed  to  the  express  authorization  under 
which  the  bank  was  acting.  If,  therefore,  he  saw 
fit  to  act  under  this  oral  permission,  he  was  acting 
under  an  admittedly  illegal  permission  upon  which 
he  had  no  right  to  rely. 

If  Clarkson  &  Co.  therefore  did  turn  over  the 
custody  of  this  flour  from  themselves  as  agent  of 
the  steamship  company  to  themselves  as  importers, 
and  thereafter  sell  it,  they  were  committing  an 
illegal  act,  which  they  knew  at  the  time  to  be  illegal 
and  from  the  consequences  of  which  they  can  not 
defend  themselves  by  hiding  behind  an  alleged  per- 
mission of  the  bank  which  was  known  to  be  illegal. 
They  did  it  on  their  own  responsibility  and  this 
alleged  ''permission"  was  an  idle  thing. 


ERRORS  IN  ADMISSION  AND  EXCLUSION  OF  TESTIMONY. 

1.     We  have  already  discussed  the  rulings  of  the 
trial  court  as  concerns  the  questions  asked  the  wit- 
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ness  Spencer  about  the  customs  and  commercial 
usage  among  bankers.  These  rulings  are  assigned 
as  error  (pp.  243-248).  It  is  our  contention  that 
this  evidence  was  not  properly  admissible,  because 
in  contravention  of  well  settled  rules  of  law;  that  it 
permitted  evidence  of  a  custom  to  override  the 
agreement  between  the  parties  as  shown  by  their 
correspondence,  and  that  it  was  in  any  event  inad- 
missible because  it  did  not  refer  to  the  place,  viz.: 
Port  Arthur,  in  which  the  engagement  of  the  Russo- 
Chinese  Bank  was  to  be  performed. 

2.  Certain  questions  were  asked  the  witness  W.  S. 
Davidson  concerning  the  customs  and  methods  of 
bankers  in  the  Orient.  These  questions  will  be 
found  on  pages  177  to  188  and  are  assigned  as  error 
(pp.  248-252).     The  first  question  (p.  177)  was: 

"What  is  the  custom  of  bankers  wdth  refer- 
ence to  presenting  drafts  for  acceptance?" 

To  which  an  objection  was  made  on  the  ground 
that  there  was  here  no  reason  to  invoke  any  custom 
or  usage.  This  objection  being  overruled,  the  wit- 
ness answered  that  it  was  customary  to  request  the 
drawee  to  accept  it. 

The  next  question  was  (p.  178)  : 

' '  What  is  the  established  custom  among  bank- 
ers at  Oriental  ports  with  reference  to  the 
handling  of  drafts  with  bills  of  lading  and  doc- 
uments attaclied,  when  the  drafts  are  in  their 
hands  for  collection?" 

To  this  question  the  previous  objection  was  made, 
namely,  that  there  was  no  reason  to  invoke  a  custom 
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or  usage,  and  secondly,  because  the  conditions  are 
not  stated  in  the  question,  that  is,  it  was  not  stated 
whether  the  documents  referred  to  were  sent  as 
against  payment  or  as  against  acceptance.  This 
objection  being  overruled  the  witness  answered: 

"The  established  custom  among  bankers  in 
the  Orient  is  not  to  part  with  the  documents 
until  the  drafts  have  been  paid,  if  the  docu- 
ments are  only  deliverable  against  payment. 
It  often  happens,  however,  that  the  firm  upon 
which  the  draft  is  drawn  has  a  good  credit  with 
the  bank  and  under  those  circvunstances  the 
bank  delivers  the  documents  against  acceptance 
and  thereby  accepts  responsibility."     (p.  178.) 

The  next  question  was  (p.  179) : 

"What  is  the  custom  of  the  Russo-Ghinese 
Bank  upon  the  arrival  of  shipments  were  drafts 
with  bills  of  lading  are  attached  are  in  their 
hands  for  collection?" 

(The  word  "were"  is  evidently  a  misprint  for 
"where".) 

To  this  question  again  the  objection  was  made  as 
heretofore,  and  we  request  this  court  to  read  the 
precise  language  of  this  objection  and  the  remarks 
of  the  trial  court  thereon  (pp.  179-180).  The  ob- 
jection being  overruled  the  witness  answered: 

"The  custom  of  the  Russo-Chinese  Bank  at 
.  Port  Arthur  was  to  see  that  the  cargo  was 
stored  and  insured  and  the  managers  of  the 
Russo-Chinese  Bank  have  frequently  come  to 
the  office  of  Clarkson  &  Company  to  ascertain 
if  certain  cargo  was  jDroperly  stored  and  have 
taken  out  fire  insurance  with  some  of  the  fire 
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insurance  companies  for  which  Clarkson  & 
Company  acted  as  agents,  on  such  cargo."  (p. 
180.) 

The  plaintiff  then  requested  that  portion  of  the 
answer  which  began  with  the  words  "and  the  man- 
agers", etc.,  down  to  the  end  of  the  sentence,  be 
struck  out  as  not  responsive  and  as  being  no  evi- 
dence of  a  custom,  and  this  motion  to  strike  out 
was  denied.    This  ruling  also  was  excepted  to. 

It  is  submitted  that  these  objections  should  have 
been  sustained.  Manifestly  the  jur}^  could  not  know 
whether  the  custom  referred  to  was  pertinent,  un- 
less it  was  stated  to  be  under  like  circumstances  to 
those  given  in  the  pending  case.  Whether  or  not 
the  Russo-Chinese  Bank  looked  after  the  storing 
and  insurance  of  the  cargo  would  of  course  depend 
upon  their  special  instructions.  The  witness  did 
not  claim  to  know  whether  any  such  instructions 
were  given.  Until  the  facts  connected  therewith 
were  made  clear,  it  is  manifest  that  no  evidence  of 
any  custom  could  be  pertinent,  because  it  cannot  be 
denied  that  if  the  Seattle  bank  had  specifically  re- 
quested the  Russo-Chinese  Bank  to  store  and  insure 
the  cargo  and  this  commission  had  been  accepted, 
then  that  such  duty  devolved  upon  the  Port  Arthur 
branch. 

(We  direct  the  court's  attention  to  the  fact  that 
there  is  a  mistake  in  the  printed  record  of  the  as- 
signments of  error.  The  answer  to  the  question 
printed  in  subdivision  V  was  not  the  one  given,  but 
is  as  set  forth  on  page  178,  and  the  answer  which 
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is  inserted  in  the  specification  of  error  was  in  an- 
swer to  the  question  on  page  179.) 

The  witness  having  been  allowed  to  state  that  the 
custom  of  the  Russo-Chinese  Bank  was  to  store  and 
insure  the  cargo,  he  was  asked  the  question  (p.  180) 
if  in  transactions  between  Clarkson  &  Co.  and  the 
Port  Arthur  branch  this  custom  was  strictly  ob- 
served. To  this  last  question  an  objection  was  made 
upon  the  ground  that  the  custom  as  between  the  two 
firms  was  not  pleaded,  and  further,  that  the  course 
of  business  referred  to  in  the  question  must  be 
diametrically  opposed  to  the  previous  answer  of  the 
witness,  when  he  stated  wdiat  the  custom  between 
the  firms  had  been. 

It  can  require  no  citation  of  authority  to  show 
that  a  party  that  relies  upon  a  custom  or  usage  must 
plead  it.  The  only  pleading  on  that  subject  in  the 
amended  answer  is  that  set  out  on  page  13,  to  the 
effect  that  it  w^as  the  duty  of  the  plaintiff  under 
the  custom  of  bankers  to  look  after,  protect  and 
care  for  the  flour  represented  by  the  bill  of  lading, 
and  to  warehouse  and  insure  the  same.  The  ques- 
tion which  we  are  now  discussing  did  not  refer  to 
this  custom  so  pleaded,  but  to  a  course  of  business 
which  ivas  opposed  to  this  custom.  There  is  no 
pleading  to  the  effect  that  the  custom  or  course  of 
business  between  the  firms  permitted  Clarkson  & 
Co.  to  have  the  bills  of  lading  before  the  draft 
was  paid.  Indeed,  this  testimony  seems  a  good  in- 
stance of  the  danger  of  testimon}^  of  this  character, 
which  is  after  all  but  opinion  testimony,  for  this 
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witness  having  stated  what  the  custom  was  between 
the  two  banks,  tlien  proceeds  to  state  that  this  cus- 
tom was  not  observed.  Then  it  ceased  to  be  the 
custom. 

3.  We  have  also  assigned  as  error  (p.  252)  the 
overruling  of  the  objections  of  plaintiff  to  all  the 
questions  asked  the  witness  Davidson  concerning 
the  custom  and  practice  and  course  of  dealing  be- 
tween the  Russo-Chinese  Bank  and  Clarkson  &  Co. 
We  submit  without  a  more  clear  statement  of  the 
character  of  the  instructions  given  by  the  forward- 
ing bank  in  each  case  it  was  impossible  to  invoke 
any  custom  or  usage. 

4.  We  urge  also  that  the  court  committed  error 
in  denying  plaintiff's  motion  to  strike  out  a  portion 
of  the  answer  of  the  witness  Davidson  to  Direct 
Interrogatory  33  (p.  185),  the  latter  portion  of  the 
question  being: 

"State  whether  or  not  the  Russo-Chinese 
Bank  consented  to  the  sale  of  the  flour  on  the 
Hyades  by  Clarkson  &  Company  prior  to  the 
pa}T2ient  of  drafts'?" 

The  witness  answered  (p.  186)  : 

"On  or  about  the  15th  of  February,  1904,  the 
Russo-Chinese  Bank  did  consent  to  the  sale  of 
the  flour  ex  steamship  'Hyades,'  if  that  is  the 
name  of  the  steamer  that  arrived  at  Port  Ar- 
thur on  or  about  the  8th  of  February,  1904." 

Plaintiff's  motion  was  based  upon  the  fact  that 
it  had  already  been  stipulated  in  the  case  that  the 
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vessel  wliicli  reached  Port  Artliur  ou  or  about  Feb- 
ruary 8,  1904,  was  not  the  Hyacles,  but  the  Pleiades. 
This  stipulation  appears  on  page  122,  to  the  effect 
that  the  Hyades  reached  Poi-t  Arthur  on  January 
16th  and  left  on  January  22nd;  that  the  Pleiades 
reached  Port  Arthur  on  February  7th  and  left  Port 
Arthur  on  February  13th. 

Obviously  therefore  the  testimony  of  the  witness 
to  the  effect  that  the  Russo-Chinese  Bank  did  con- 
sent to  the  sale  of  the  flour  had  no  reference  to  the 
cargo  in  question,  because  he  was  speaking  about 
the  Pleiades  and  not  the  Hyades.  It  is  further- 
more evident  that  all  of  the  answers  of  this  witness 
concerning  the  action  of  the  Port  Arthur  branch  in 
releasing  flour  referred  to  the  cargo  of  the  Pleiades, 
which  he  personally  sold  to  Ginsburg  &  Co.  (pp. 
186-187).  The  evidence  was  demonstrably  irrele- 
vant as  not  referring  to  the  cargo  securing  the 
draft. 

5.    We  urge  also  that  the  court  erred  in  refusing 

to  strike  out  a  portion  of  the  answer  of  this  witness 

Davidson  to  Direct  Interrogatory  56.     The  question 

was: 

"Do  you  know  whether  this  draft  drawn  by 
the  Centennial  Mill  Company  and  in  the  hands 
of  the  branch  of  the  Russo-Chinese  Bank  at 
Port  Arthur  covering  this  shipment  of  flour 
was  ever  actually  paid?" 

To  which  the  witness  answered: 

"No;  I  have  no  knowledge,  definite  knowl- 
edge, that  it  ever  was  paid  since  I  left  Port 


58 


Arthur  long  before  it  fell  due.  But  if  it  was 
not  paid  by  Ginsburg  &  Company  then  it  was 
the  fault  of  the  Russo-Chinese  Bank  because 
the  firm  of  Ginsburg  &  Company  to  my  definite 
knowledge  have  ever  since  been  able  to  pay  tliis 
draft  and  if  for  any  reason  the  arrangement  I 
made  with  Ginsburg  &  Company  was  avoided 
or  not  carried  out  then  the  Kusso-Chinese  Bank 
had  it  within  their  right  and  power  to  demand 
the  surrender  of  the  ke3^s  to  the  warehouse 
from  Ginsburg  &  Company." 

The  portion  of  this  answer  beginning  with  the 
words  "But  if  it  was  not  paid"  is  obviously  not  re- 
sponsive to  the  question  and  was  most  detrimental 
to  the  plaintiff,  because  the  witness  pretended  to  be 
then  speaking  about  the  draft  in  question,  stating 
that  Ginsburg  &  Co.  have  ever  since  been  able  to 
pay  it.  The  motion  to  strike  out  was  precise  on 
this  point  (pp.  194-195).  The  facts  are  that  Gins- 
burg &  Company  had  nothing  to  do  whatever  with 
this  draft,  but  were  concerned  mth  another  cargo, 
and  when  the  witness  stated  that  he  had  no  definite 
knowledge  that  this  particular  draft  had  been  paid 
the  rest  of  his  answer  should  have  been  eliminated. 

6.  We  urge  that  the  court  erred  in  overruling  the 
objection  to  the  question  asked  the  witness  Short 
(p.  143),  as  follows: 

"Now,  in  all  your  dealing  with  the  Russo- 
Chinese  Bank  in  handling  other  shipments  of 
the  Centennial  Mill  Company,  I  will  ask  you 
what  arrangement  if  any  was  made  with  the 
bank  in  regard  to  the  handling  of  this  flour?" 
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This  witness  was  the  only  witness  produeed  by 
the  defendant  who  claimed  to  have  had  any  part  in 
the  special  transaction  with  which  the  conrt  is  con- 
cerned. He  testifies  that  he  was  the  one  who  ac- 
cepted the  draft  for  Clarkson  &  Co.  and  made  the 
arrangement  with  the  Russo-Chinese  Bank.  We 
snbmit  that  it  is  quite  inmiaterial  as  to  what  his 
dealings  had  been  with  the  bank  in  reference  to 
other  shipments. 

7.  We  urge  that  the  conrt  erred  in  refusing  to 
strike  out  as  not  responsive  a  portion  of  the  an- 
swer of  the  witness  Short  (p.  146)  to  the  following 
question : 

"Who  told  them?" 

"A.  I  would  tell  them  or  Davidson  would 
tell  them.  The  object  of  getting  a  90  days 
sight  draft  was  that  we  could  get  deliver)^  of 
the  flour  without  payment,  and  that  we  paid  in 
the  money  as  soon  as  we  got  it.  As  soon  as  the 
flour  was  sold  the  money  was  collected  in." 

The  answer,  beginning  with  the  words  "The  ob- 
ject" to  its  conclusion  can  have  no  reference  to  the 
question  "Who  told  them?"  The  objectionable 
matter  w^as  highly  detrmiental  to  plaintiff.  The 
motion  was  upon  the  gromid  that  it  was  not  respon- 
sive to  the  question — and  should  have  been  granted. 


VI. 

THE  COURT  ERRED  IN  REFUSING  CERTAIN  OTHER 
INSTRUCTIONS  REQUESTED  BY  PLAINTIFF. 

These  instructions  are  intimately  concerned  with 
the  foregoing  argument.     They  are: 
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1.  Requested  instriiction  IX,  p.  217,  to  the  effect 
that  no  custom  or  usage  could  impose  upon  the 
plaintiff  obligations  in  addition  to  those  contained 
in  its  letter  of  instructions. 

2.  Requested  instruction  X,  pp.  217-218,  to  the 
effect  that  even  if  the  Russo-Chinese  Bank  was 
negligent,  the  Seattle  bank  was  entitled  to  recover 
only  the  actual  damages  suffered  by  reason  of  such 
negligence.  This  instruction  is  pertinent  with  ref- 
erence to  the  alleged  permission  given  Short  by  the 
manager  of  the  bank.  We  may  assume  for  argu- 
ment's sake  that  this  permission  was  given,  but 
nevertheless  as  there  is  no  showing  that  any  action 
was  ever  taken  under  the  permission  and  no  flour 
ever  disposed  of  under  it,  then  assuredly  the  negli- 
gence is  without  damage. 

3.  By  requested  instruction  XI,  p.  218,  there 
was  attempted  to  be  brought  before  the  jurv'^  the  law 
concerning  the  pa^anent  to  the  Port  Arthur  branch 
of  the  67,000  roubles  obtained  from  Ginsburg  & 
Company.  The  evidence  shows  that  tliis  payment 
was  made  to  the  bank  for  the  specific  purpose  in 
part  of  taking  up  two  drafts  also  drawn  by  the 
Centennial  Mill  Company,  and  the  proceeds  of 
which  were  remitted  to  the  defendant  in  Seattle. 
It  was,  however,  claimed  by  the  defendant  in  this 
case  that  the  bank  should  have  devoted  this  67,000 
roubles  to  the  pa^anent  of  the  draft  in  question. 
This  requested  instruction  was  to  the  effect  that  the 
bank  in  accepting  the  67,000  roubles  was  controlled 
by  the  instructions  given  it  by  Clarkson  &  Co.,  who 
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made  the  payment,  and  that  the  l)ank  did  not  have 
any  right  to  apply  this  money  to  any  other  drafts. 
Further,  that  even  if  the  67,000  roubles  had  been 
applied  on  the  draft  of  December  10,  it  would  not 
have  been  sufficient  to  pay  it  in  full,  and  the  bank 
would  have  had  no  right  to  deliver  the  bills  of 
lading  until  such  payment  in  full. 

The  court  did  not  give  any  instruction  concerning 
this  Ginsburg  transaction,  which  should  have  been 
eliminated  entirely  from  the  case,  because,  as  many 
times  repeated,  it  was  concerned  with  another  cargo 
than  the  Hyades;  but  since  the  evidence  was  ad- 
mitted the  instruction  requested  should  have  been 
given. 

4.  We  assign  also  as  error  the  refusal  of  the 
court  to  give  requested  instruction  XII,  page  218, 
to  the  effect  that  there  was  no  necessity  on  the  part 
of  the  Port  Arthur  branch  to  notify  the  defendant 
that  Glarkson  &  Co.  were  the  agents  of  the  steam- 
ship company,  if  the  Centennial  Mill  Company  or 
its  representatives  already  knew  that  fact. 


VI. 

THE  SEATTLE  BANK  HAS  NOT  BEEN  DAMAGED  BY  ANY  ACTS 
OF  NEGLIGENCE  OF  THE  PORT  ARTHUR  BRANCH.  HEREIN 
IS  DISCUSSED  THE  EFFECT  OF  THE  PAYMENT  BY  CEN- 
TENNIAL  MILL  COMPANY  TO  THE  SEATTLE  BANK. 

Spencer,  manager  of  the  defendant  bank,  testifies 
(p.  124)  that  his  bank  had  a  guaranty  from  the 
Centennial  Mill  Companj'-  to  protect  them  against 


62 


the  draft  and  that,  independent  of  this  guaranty, 
he  had  a  verbal  understanding  with  the  president  of 
the  Centennial  Mill  Company  that  if  they  continued 
to  send  drafts  to  the  Russo-Chinese  Bank  it  must 
be  done  at  the  request  of  the  Centennial  Mill  Com- 
pany and  that  this  company  must  stand  for  all  lia- 
bilities and  risks  that  were  incurred  by  so  doing. 
This  arrangement  was  made  before  the  shipment  on 
the  Hyades.  The  witness  further  testified  as  fol- 
lows (p.  124) : 

"The  Mill  Company  subsequently  paid  the 
money  back  to  us,  November  2,  1904.  That  was 
before  the  Russo-Chinese  Bank  had  paid  us." 

It  therefore  appears  that  at  the  time  this  action 
was  brought  the  defendant  bank  had  suffered  no 
loss  from  the  transaction,  nor  has  it  suffered  any 
such  loss  since.  Plaintiff's  negligence,  even  if  as- 
sumed, has  resulted  in  no  damage  to  defendant. 
Under  no  circmnstances  can  the  Centennial  Mill 
Company  recover  the  money  paid  by  it  to  the  Seattle 
bank,  because  the  Mill  Company  had  itself  assumed 
all  risk  and  if  the  defendant  is  obliged  to  pay  a 
judgment  in  this  case  it  can  recover  it  back  from 
the  Mill  Company.  The  latter  company  is  there- 
fore the  real  party  in  interest. 

It  follows  that  the  defendant  has  no  valid  claim 
for  damages  against  the  plaintiff,  and  having  no 
such  claim,  it  cannot  interpose  it  to  defeat  plain- 
tiff's claim.  It  is  immaterial  in  the  jDresent  case 
that  the  Mill  Company  m.ay  have  such  a  claim  for 
damages.     Such  claun  if  valid  may  still  be  enforced 


63 


by  the  ^Mill  Company  against  the  plaintiff,  and  to 
permit  this  claim  for  damages  to  release  the  bank 
from  the  pannent  of  the  sum  in  suit,  and  also  to 
allow  the  Mill  Company  to  recover  thereon  from 
the  plaintiff,  would  be  to  permit  a  double  recovery 
for  the  same  cause  of  action. 

Before  this  claim  for  negligence  can  avail  defend- 
ant it  must  have  acquired  it  by  assignment  or  other- 
wise from  the  Mill  Company.  It  cannot  vest  both 
in  the  Mill  Company  and  the  defendant. 

The  situation  seems  the  same  as  if  the  Seattle 
bank  having,  we  will  sa}^,  a  valid  claim  for  damages 
on  account  of  negligent  acts  against  the  Port  Arthur 
branch,  had  assigned  this  claim  to  some  independ- 
ent third  party.  When  sued  by  the  Port  Arthur 
branch  the  defendant  bank  could  no  longer  rely 
upon  this  claim  for  damages,  because  it  no  longer 
owned  it.  The  legal  owner  of  the  claim  is  the  only 
one  that  could  have  interposed  this  defense. 

The  defendant  at  the  time  the  suit  was  com- 
menced was  not  the  holder  of  any  claim  for  dam- 
ages against  the  plaintiff,  and  it  therefore  cannot 
now  assert  this  claim  as  a  defense  to  the  present 
action. 

VII. 

CONCLUSION. 

When  stripped  of  all  unessential  facts,  the  record 
in  this  case  is  simple.     It  shows  without  contradic- 
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tion  that  the  sum  in  question  was  paid  byplaintiff 
to  defendant  under  an  express  agreement  by  de- 
fendant to  pay  it  back  if  the  draft  of  December  10, 
1904,  had  not  in  fact  been  paid,  and  defendant  was 
in  no  mse  injured  because  the  Port  Arthur  branch 
had  indefinitely  held  the  bills  after  their  maturity. 
These  were  the  only  conditions  imposed  by  defend- 
ant. It  is  the  law  of  this  case,  as  decided  by  this 
court,  that  these  facts  constitute  a  good  ground  for 
relief  upon  either  the  theory  of  an  express  or  an 
implied  promise  on  the  part  of  the  defendant.  If 
considered  in  the  light  of  an  express  promise,  then 
plaintiff  was  entitled  to  a  directed  verdict  in  its 
favor  because  uncontradicted  and  overwhelming  evi- 
dence proved  that  the  draft  had  never  been  paid  in 
whole  or  in  part;  and  equally  convincingly  has  it 
been  shown  that  the  Port  Arthur  branch  did  not 
indefinitely  held  the  bill  after  its  maturity,  but  re- 
turned it  to  Seattle  as  soon  as  it  was  possible  to  do 
so.  Therefore,  under  the  strict  letter  of  the  con- 
tract, the  plaintiff  has  complied  with  the  two  condi- 
tions precedent,  and  is  entitled  to  its  money. 

But  if  we  assume  that  this  is  an  action  upon  an 
implied  contract,  then  the  plaintiff's  right  is  equally 
plain,  because  there  can  be  no  question  that  the 
money  was  paid  the  defendant  under  a  misappre- 
hension of  facts,  and  only  upon  the  h.\73othesis  that 
the  draft  had  in  fact  been  paid  to  the  Port  Arthur 
branch.  That  hypothesis  was  wrong,  therefore 
there  arose  at  once  an  implied  obligation  on  the 
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part  of  the  defendant  to  restore  the  consideration 
it  had  received. 

After  the  evidence  had  been  given,  plaintiff  re- 
quested the  trial  court  to  direct  the  jury  to  return  a 
verdict  in  its  favor  (p.  213)  and  a  refusal  so  to  do 
has  been  assigned  as  error.  We  now  respectfully 
submit  that  this  instruction  should  have  been  given ; 
that  when  the  evidence  is  freed  from  all  extraneous 
and  irrelevant  matter  there  is  nothing  whatever  of 
defendant's  case  which  would  entitle  it  to  go  to  the 
jury.  The  law  of  the  case  was  fully  settled  upon 
the  previous  appeal,  to  the  effect  that  plaintiff" 's 
facts  made  out  a  prima  facie  cause  of  action.  These 
facts  were  again,  and  even  more  fully  proven  at  the 
second  trial. 

The  only  remaining  ground,  therefore,  upon  which 
defendant  can  now  rely  is  its  affirmative  defense, 
that  the  Port  Arthur  branch  was  negligent.  It  will 
be  noted  that  the  agreement  to  repay  did  not  make 
proof  of  non-negligence  generally  on  the  part  of  the 
Port  Arthur  branch  as  a  condition  precedent  to  re- 
covery, but  only  a  showing  that  the  drafts  had  not 
been  indefinitely  held  after  their  maturity.  This 
showing  was  convincingly  made. 

Nor  has  any  defense  been  shown,  if  the  action  be 
considered  one  upon  an  implied  contract.  Here, 
again,  defendant's  only  reliance  is  upon  some  proof 
of  negligence  on  the  jiart  of  plaintiff.  The  only 
negligence  claimed  is  that  the  bank  permitted  Clark- 
son  &  Co.  to  sell  the  flour  without  pa;\Tnent.     The 
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foregoing  analysis  of  the  testimony  will  show  that 
there  is  no  proof  of  such  sale. 

The  alleged  illegal  permission  given  Short  to 
sell  the  flour  cannot  avail  defendant,  for  the  rea- 
son that  it  has  not  been  proven  to  ha^-e  been  con- 
smnmated.  To  make  this  action  a  ground  of  negli- 
gence which  would  defeat  plaintiff,  it  was  incum- 
bent upon  the  defendant  that  it  show  that  by  reason 
of  this  illegal  act  it  had  actually  suffered  loss.  It 
was  obliged  to  prove  not  only  that  the  illegal  per- 
mission had  been  given,  but  also  tit  at  it  had  heen 
acted  upon.  We  have  shown  that  there  is  no  testi- 
mony that  any  of  the  flour  ever  left  the  warehouse 
under  this  permission.     Non  constat  it  is  there  now. 

It  is  submitted  that  the  judgment  must  be  re- 
versed, and  the  trial  court  be  directed  to  enter  a 
judgment  against  defendant  as  prayed  but  we  re- 
quest if  a  third  trial  be  found  necessarj^  that  the 
legal  duties  of  a  collecting  bank  be  so  clearly  defined 
by  this  court's  opinion  that  in  the  event  of  a  new^ 
trial  no  uncertain  latitude  concerning  custom  or  us- 
age may  be  allowed  to  override  the  clear  and  settled 
principles  of  law. 

Warren  Gregory, 
Chickerixg  &  Gregory, 
T.  L.  Stiles, 
Dorr  &  Hadley, 
Attonieys  for  PJaintif  in  Error. 
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STATEMENT 

The  plaintiff  seeks  to  recover  from  the  defendant 
the  Slim  of  $38,412.19,  with  interest,  being  the  return 
of  the  same  amount  of  money  paid  to  the  defendant,  the 
National  Bank  of  Commerce  by  the  plaintiff,  the  Russo- 


Chinese  Bank,  in  two  pa^Tnents,  made  respectively  on 
November  9th,  1904  and  December  29th,  1904. 

According  to  the  complaint  the  plaintiff  proceeds 
upon  two  theories  of  the  liability  of  the  defendant  to 
pay  this  money, — one  theory  that  there  was  an  express 
promise  in  writing  to  repay  it  if  it  should  be  ascertained 
that  the  Port  Arthur  Branch  of  the  Russo-Chinese  Bank 
had  not  collected  the  money  on  the  draft  for  $36,194.80, 
drawn  by  the  Centennial  Mill  Comj^any  in  favor  of  tlie 
National  Bank  of  Commerce  on  Clarkson  &  Company  of 
Port  Arthur,  China;  the  other  that  there  was  an  im- 
plied promise  to  re-pay  the  money  if  it  should  be  ascer- 
tained that  the  money  had  not  been  collected  by  the  Port 
Arthur  Branch,  because  in  that  case  the  money  was  ad- 
vanced and  paid  by  the  plaintiff  to  the  defendant  upon 
a  mistake  of  fact. 

The  plaintiff  claims  that  on  or  about  the  11th  of 
December,  1903,  the  Centennial  Mill  Company  of  Seattle 
had  agreed  to  sell  to  Clarkson  &  Company  of  Port  Ar- 
thur, China,  about  36,000  sacks  of  flour  for  the  sum  of 
$36,194.80;  that  the  Centennial  Mill  Company  drew  a 
draft  in  favor  of  the  defendant  for  said  amount  upon 
Clarkson  &  Company  of  Port  Arthur,  and  caused  the 
flour  to  be  shipped  on  the  steamer  "Hyades"  from  Se- 
attle to  Port  Arthur,  receiving  from  the  Boston  Steam- 


ship  Company  and  tlie  Boston  Tow  Boat  Company  bills 
of  lading  for  the  shipment  of  flour.  The  bills  of  lading 
showed  that  the  consignor  was  the  Centennial  Mill  Com- 
pany, the  Centennial  Mill  Company  being  both  consignor 
and  consignee  of  the  shipment;  that  the  shipment  was 
also  covered  by  an  insurance  policy  issued  by  the  Fire- 
man's Fund  Insurance  Company  in  the  sum  of  $40,000; 
that  the  bills  of  lading,  insurance  policy  and  other  docu- 
ments were  endorsed  by  the  Centennial  Mill  Company 
in  blank  and  attached  to  the  draft  for  $36,194.80  and  de- 
livered with  the  draft  to  the  National  Bank  of  Commerce 
of  Seattle,  the  defendant  in  the  action.  That  the  defend- 
ant endorsed  the  draft  payable  to  the  order  of  the  Russo- 
Chinese  Bank  of  Port  Arthur;  that  the  draft  was  re- 
ceived by  the  defendant  at  Port  Arthur  and  presented 
to  Clarkson  &  Company  for  acceptance  about  January 
30th,  1904.  That  the  draft  by  its  terms  became  payable 
on  the  30th  of  April,  1904;  that  it  was  not  paid  at  the 
time  of  its  maturity  and  that  on  the  2d  of  May,  1904,  it 
was  protested  for  non-payment;  that  a  state  of  war 
existed  between  Russia  and  Japan  about  the  9th  of  Feb- 
ruary, 1904,  and  during  the  remainder  of  that  year  and 
that  Port  Arthur  was  invested  both  by  land  and  sea  by 
the  Japanese  forces;  that  on  the  26th  of  May,  1904,  the 
plaintiff  mailed  to  the  defendant  at  Seattle,  Washington, 
notice  of  the  non-j)ayment  of  the  draft  together  with  the 


draft  itself  and  the  official  protest  of  the  Notary  who 
protested  the  draft.  That  subsequently  Port  Arthur 
was  captured  by  the  army  of  Japan  and  that  all  of  the 
books,  papers  and  records  of  the  Eusso-Chinece  Bank 
were  seized  by  and  retained  in  the  possession  of  the 
Japanese  for  more  than  a  year.  That  while  said  books 
and  records  of  said  Eusso-Chinese  Bank  were  in  the 
hands  of  the  Japanese  the  defendant  demanded  from  the 
plaintiff  the  pajonent  in  full  of  the  draft  and  threatened 
to  sue  the  plaintiff  in  the  courts  of  the  United  States  if 
the  draft  was  not  paid  and  that  on  the  9tli  of  November, 
1904,  the  plaintiff,  being  without  information  as  to  the 
payment  or  non-payment  of  the  draft,  and  without 
means  of  information  thereof,  paid  to  the  defendant  the 
sum  of  $36,113.70  and  subsequently  on  the  29th  of  De- 
cembmer,  1904,  paid  to  the  defendant  the  further  sum 
of  $2298.49,  in  accordance  with  the  terms  of  the  draft, 
with  the  provision  that  if  it  should  thereafter  be  ascer- 
tained that  if  the  draft  had  not  been  paid  by  Clarkson 
the  sum  should  be  repaid  to  it  by  the  defendant,  and  that 
the  defendant  assented  to  such  provision.  That  the 
plaintiff  afterward  ascertained  that  the  draft  had  not 
been  paid  and  instituted  this  suit  for  the  collection  of 
the  money  so  paid  by  it  in  the  aggregate  sum  above 
mentioned.     (Record  pp.  2-6). 


To  the  complaint  the  defendant  filed  its  amended 
answer,  admitting  the  drawing  of  the  draft  by  the  Cen- 
tennial ]\fill  Company  with  the  documents  attached,  duly 
endorsed,  and  that  they  were  sent  to  the  Russo-Chinese 
Bank  at  Port  Arthur  during  the  time  specified  in  the 
complaint;  admitted  that  demand  was  made  upon  the  de- 
fendant for  the  return  of  the  money  paid  on  November 
9th  and  December  29th,  1904,  and  denied  that  the  draft 
was  not  paid  by  Clarkson  &  Company  prior  to  the  time 
of  the  remittances  by  the  plaintiff  to  the  defendant  and 
denied  the  other  allegations  of  the  complaint.  For  a  first 
affirmative  defense  the  defendant  alleged  that  the  draft 
of  December  11th,  1903,  for  $36,194.80  was  paid  by  Clark- 
son  &  Company  to  the  Eusso-Chinese  Bank.  For  a  second 
affirmative  defense  that  the  draft  and  documents  were 
duly  drawn,  endorsed  and  delivered  to  the  Russo-Chinese 
Bank  to  be  delivered  upon  the  payment  of  the  draft. 
That  by  reason  of  the  assignment  of  said  draft  and  the 
documents  by  the  defendant  to  the  plaintiff  it  became 
the  duty  of  the  plaintiff  under  the  custom  among  bank- 
ers at  Oriental  ports,  including  the  port  of  Port  Arthur, 
and  under  the  law  merchant,  to  present  said  draft  for 
acceptance  upon  the  day  of  its  arrival  or  the  succeeding 
day,  and  that  the  plaintiff  did  not  present  the  draft  for 
several  weeks  thereafter,  after  an  unreasonable  delay. 
That  it  also  became  the  duty  of  the  plaintiff  under  the 
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custom  of  bankers,  as  above  stated,  to  look  after,  protect 
and  care  for  the  flour  represented  by  the  bills  of  lading 
upon  its  arrival  at  Port  Atrhur.  That  it  was  the  duty 
of  said  plaintiff  to  warehouse  said  flour  and  to  insure 
the  same,  and  that  it  became  the  duty  of  the  plaintiff 
by  reason  of  the  instructions  given  to  the  plaintiff  by 
the  defendant,  and  by  reason  of  the  custom  among  bank- 
ers, not  to  permit  said  flour  represented  by  said  bills 
of  lading  to  be  appropriated  by  Clarkson  &  Company  or 
by  anyone  else;  that  the  plaintiff  claimed  that  the  flour 
represented  by  the  bills  of  lading  was  appropriated  by 
Clarkson  &  Company  to  their  own  use  and  that  the  pro- 
ceeds to  the  same  were  not  applied  to  the  payment  of 
said  debt  or  any  part  thereof.  Defendant  further  alleged 
in  its  answer  that  if  the  proceeds  of  the  sale  of  said  flour 
were  not  used  to  apply  upon  the  payment  of  said  draft 
and  that  the  failure  to  have  the  same  so  applied  was  due 
to  the  carelessness  and  negligence  of  the  plaintiff  and 
was  a  breach  of  the  duty  that  plaintiff  owed  to  the  de- 
fendant to  cause  the  proceeds  of  the  sale  of  said  flour 
to  be  utilized  for  the  payment  of  said  draft,  and  that  any 
failure  to  have  the  proceeds  of  the  sale  of  the  flour  ap- 
plied to  the  payment  of  the  draft,  if  said  proceeds  were 
not  so  applied,  was  due  to  gross  carelessness  and  negli- 
gence on  the  part  of  the  plaintiff  for  which  the  defendant 
was  in  no  wise  responsible.     That  the  plaintiff  did  not 


protest  tlie  draft  on  the  date  of  its  maturity  and  did  not 
return  tlie  draft  and  documents  accompanying  tlie  same, 
all  without  excuse  or  reason,  and  held  the  same,  to  the 
great  injury  and  damage  of  the  defendant  all  of  which 
was  a  gross  neglect  of  the  duty  owed  by  the  plaintiff  to 
the  defendant,  as  before  stated.     (Record  pp.  7-k4). 

To  the  answer  of  the  defendant  the  plaintiff  duly 
filed  its  reply,  denying  the  affirmative  allegations  thereof 
(Record  p.  15). 

Upon  the  issues  thus  made  up  the  case  proceeded  to 
trial  and  a  general  verdict  was  returned  by  the  jury  in 
favor  of  the  defendant,  and,  at  the  request  of  the 
plaintiff,  a  special  verdict  was  also  submitted  to  the  jury, 
and  the  jury  returned  a  special  verdict,  as  follows: 

"We,  the  jury  in  the  above-entitled  cause,  find  that 
the  Port  Arthur  Branch  of  the  Russo-Chinese  Bank  did 
receive  payment  for  the  draft  dated  December  11,  1903, 
on  account  of  which  the  plaintiff  made  the  remittances 
to  the  defendant  alleged  in  the  complaint.  Charles  Os- 
ner,  Foreman."    (Record  p.  18). 

Thereafter  judgment  was  entered  upon  the  verdict 
in  favor  of  the  defendant. 
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ARGUMENT 

This  is  the  second  appeal  in  this  case.  Upon  the 
former  appeal  this  Court  held  that  the  action  was  not 
an  action  for  the  recovery  of  money  upon  an  express 
contract  but  was  an  action  for  the  recovery  of  money 
jjaid  under  a  mistake  of  fact,  if  we  correctly  interpret 
the  decision  of  this  Court  rendered  on  the  3d  of  April, 
1911,  and  reported  in  187  Fed.  p.  80. 

On  page  37  of  the  brief  of  the  plaintitf  in  error  filed 

in  this  Court  upon  the  former  hearing,  counsel  for  the 

plaintiff  in  error  said: 

"It  is,  however,  submitted  that  the  issues  framed 
by  the  pleadings  in  this  case  do  not  show  an  attempt  to 
recover  upon  an  exj^ress  contract  but  upon  an  implied 
agreement  to  restore  money  which  had  been  paid  under 
a  mistake  of  fact." 

Taking  this  contention  of  counsel  in  the  light  of  the 
opinion  of  this  Court  we  assume  that  the  issues  must  be 
construed  as  stating  a  cause  of  action  for  the  recovery 
of  money  paid  under  a  mistake  of  fact  and  not  upon  an 
express  contract  for  the  return  of  the  money. 

"We  make  these  preliminary  observations  for  the 
reason  that  we  have  not  yet  been  favored  with  a  copy  of 
the  brief  for  the  plaintiff  in  error  in  this  case,  and  must, 
to  some  extent,  speculate  as  to  the  theory  that  will  be 
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assumed  by  counsel  for  tlie  plaintiff  in  error  and  also 
as  to  what  assignments  of  error  will  be  relied  upon  by 
them,  reserving  the  privilege  of  answering  the  brief  of 
counsel  by  a  supplemental  brief. 

TPIE  DRAFT  OF  DECEMBER  11th,  1903,  FOR 
$36,194.80  PAID  PRIOR  TO  REMITTANCES  BY 
PLAINTIFF  TO  DEFENDANT  OF  AMOUNT 
SOUGHT  TO  BE  RECOVERED  IN  THIS  ACTION : 

If  the  draft  were  in  fact  paid  then  it  is  wholly  im- 
material whether  the  action  was  predicated  upon  express 
contract  or  an  action  to  recover  money  paid  under  a 
mistake  of  fact.  The  j^laintiff  caused  to  be  submitted 
to  the  jury  a  special  verdict  requiring  the  jury  to  answer 
a  specific  question  as  to  whether  or  not  the  original  draft 
was  paid  by  Clarkson  &  Comjiany,  and  the  jury  answered 
that  the  draft  had  been  paid  by  Clarkson  &  Company. 
If  such  is  the  fact  it  further  becomes  immaterial  what, 
if  any,  errors  might  have  been  committed  by  the  lower 
court  upon  other  branches  of  the  case. 

It  becomes  necessary,  therefore,  to  determine 
whether  there  was  any  evidence  sufficient  to  support  the 
finding  of  the  jury  that  the  draft  had  been  paid. 

"The  verdict  of  the  juiy  upon  evidence  sufficient, 
if  true  to  support  the  findings,  cannot  be  disturbed  by 
the  Supreme  Court." 
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Pachko  V.  Wilkeson  Coal  &  Coke  Co.,  46  Wash., 
422. 

"The  Supreme  Court  will  not  set  aside  a  verdict 
because  of  conflict  in  evidence  supporting  it." 

McKay  v.   Anderson  Steamboat     Company,     51 
Wash.,  679. 

Edwards  v.  Seattle,  Renton  &  Southern  Ry.  Co., 
62  Wash.  77. 

"The  weight  and  preponderance  of  the  evidence  is 
for  the  jury  where  the  evidence  is  conflicting." 

Richardson  v.  Agneiv,  46  Wash.,  117. 

"A  verdict  upon  conflicting  evidence  will  not  be  set 
aside  upon  appeal,  although  contrary  to  the  conviction 
of  the  Supreme  Court." 

Warwick  v.  Hitchings,  50  Wash.,  140. 

Meador  v.  Northivestern  Gas  S  Elec.  Co.,  55  Wash., 
47. 

Bennett  v.  Seattle  Elec.  Co.,  56  Wash.,  407. 

Kincaid  v.  Walla  Walla  Valley  Traction  Co.,  57 
Wash.,  334. 

Olmstead  v.  Olympia,  59  Wash.,  147. 

And  this  Court  has  frequently  held  that  if  there  is 
any  evidence  sufficient  if  true  to  support  the  verdict  of 
the  jury,  such  verdict  will  not  be  disturbed  on  appeal, 
even  though  the  evidence  be  conflicting  and  of  such  con- 
flicting character  that  the  Appellate  Court  would  have 
reached  a  contrary  conclusion  from  that  reached  by  the 
jury. 
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"It  may  be  that  if  we  were  to  usurp  the  functions  of 
tlie  jury,  and  deteniiine  the  weight  to  be  given  to  the 
evidence,  we  miglit  arrive  at  a  different  conclusion.  But 
that  is  not  our  province  on  a  writ  of  error.  In  such  a 
case  we  are  confined  to  tlie  consideration  of  the  excep- 
tions, taken  at  tlie  trial,  to  the  admission  or  rejection  of 
evidence,  and  to  the  charge  of  the  court  and  its  refusals 
to  charge.  We  have  no  concern  with  questions  of  fact, 
or  the  weight  to  be  given  to  the  evidence  which  was  prop- 
erl)^  admitted." 

Insurance  Co.  v.  Ward,  140  U.  S.,  77,  70  Fed.,  677. 

"NVliat,  then,  does  the  testimony  disclose  in  regard 
to  the  payment  of  the  draft  by  Clarkson  &  Company? 
A  number  of  plaintiff's  witnesses  have  testified  that  the 
draft  was  never  paid.  However,  there  was  an  abundance 
of  competent  testimony  introduced  on  the  part  of  the 
defendant  sufficient  to  support  the  finding  of  the  jury. 

The  Russo-Chinese  Bank  is  a  single  coi^ooration  with 
branches  at  Vladivostock,  Port  Arthur,  Shanghai  and 
elsewhere,  but  the  various  branches  and  the  home  office 
ai'e  one  and  a  single  corporation. 

The  evidence  shows  that  the  Vladivostock  branch 
of  the  Eusso-Chinese  Bank  in  the  spring  of  1904  sent  a 
telegram  to  the  Shanghai  branch  of  said  bank  to  be  de- 
livered to  Clarkson  &  Company,  stating  that  all  of  the 
drafts  of  the  Centennial  Mill  Company  drawn  through 
the  National  Bank  of  Commerce  of  Seattle  had  been  paid. 
It  is  true  tliat  the  officials  of  the  plaintiff  bank  testified 
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that  this  telegram  was  sent  at  the  request  of  Clarkson 
&  Company  and  without  any  knowledge  on  the  part  of 
the  Vladivostock  branch  as  to  whether  or  not  the  drafts, 
including  the  one  in  controversy,  had  been  paid.  But 
the  jury  might  well  have  believed  that  the  Vladivostock 
branch  was  authorized  to  make  such  statement  and  to 
send  such  telegram.  Port  Arthur  was  almost  entirely 
cut  off  from  the  outside  world  during  the  spring  and 
summer  of  1904.  Only  telegrams  to  the  Russo-Chinese 
Bank  from  its  branches  were  permitted  to  be  passed  into 
the  city  by  the  Japanese  authorities.  Clarkson  could  not 
have  any  direct  communication  with  the  bank  at  Port 
Arthur.  The  only  means  of  communication  on  the  i^art 
of  Clarkson  was  through  the  branch  banks.  His  only 
source  of  information  was  through  the  Vladivostock 
branch.  It  is  inconceivable  that  the  Vladivostock  branch 
of  the  Russo-Chinese  Bank  would  have  sent  such  a  tele- 
gram upon  the  statement  of  Clarkson  alone,  because  that 
branch  bank  knew  that  Clarkson  had  no  information  as 
to  whether  the  drafts  had  been  paid  and  that  he  could 
have  no  information  upon  that  subject  except  such  as 
he  acquired  through  the  Vladivostock  branch,  which  was 
permitted  to  communicate  by  wire  with  the  Port  Arthur 
branch  of  the  same  bank;  and  Mr.  Clarkson,  called  as  a 
witness  for  the  plaintiff,  testified  as  follows:  "I  am  un- 
able up  to  the  present  time  to  say  whether  I  was  mistaken 
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ill  my  statement  that  the  draft  had  been  paid,  or  not." 
(Record  p.  115). 

Again,  the  evidence  shows  that  79,000  rubles 
were  transmitted  from  the  Port  Artliur  branch  to 
the  Vladivostock  branch  between  the  25th  of  March 
and  tlie  26th  of  June,  1904,  and  that  between  the  first 
of  January,  1904  and  March  23rd,  1904,  126,128  rubles 
were  transmitted  on  account  of  Clarkson  from  Port 
Arthur  to  Vladivostock,  and  that  the  same  was  approp- 
riated by  the  Port  Arthur  bank  toward  the  liquidation 
of  the  indebtedness  of  Clarkson  &  Company  to  the  de- 
fendant. (Record  pp.  151-2).  The  evidence  further  shows 
that  at  the  time  of  the  commencement  of  hostilities  be- 
tween Russia  and  Japan  there  were  only  6000  or  8000 
sacks  of  flour  in  Clarkson 's  warehouse  at  Port  Arthur 
upon  the  arrival  of  the  "Hyades"  flour;  that  Clarkson 
had  very  little  other  goods  of  any  kind  in  addition  to 
his  stock  of  flour;  that  the  Port  Arthur  bank  had  in  its 
possession  bills  of  lading  for  all  of  this  flour  and  that 
in  the  early  part  of  February,  1904,  it  received  notice 
from  Clarkson  through  the  Vladivostock  bank  that  W. 
S.  Davidson  had  sold  a  large  quantity  of  flour,  or  prac- 
tically all  of  the  flour  then  in  Clarkson 's  warehouse  to 
one  Ginsburg,  at  a  very  much  reduced  price  and  the  Port 
Artliur  bank  was  directed  to  prevent  the  consummation 
of  this  sale,  and  that  the  bank  did  intervene  in  the  mat- 
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ter  and  did  succeed  in  preventing  the  consummation  of 
tlie  sale  of  the  flonr  to  Ginsburg  at  the  prices  agreed 
upon  between  Davidson  and  Ginsburg, — Davidson  claim- 
ing to  be  at  that  time  the  representative  of  Clarkson  & 
Company.  So  thai  the  Port  Arthur  bank  in  February, 
1904,  had  its  attention  called  to  the  fact  of  the  sale  of  a 
large  quantity  of  flour  by  Clarkson  &  Company  and  it 
must  have  kno-^vn  that  the  moneys  paid  over  to  it  by 
Clarkson  &  Company  and  remitted  by  the  Port  Arthur 
branch  to  the  Vladivostock  branch  were,  in  large  part, 
the  proceeds  of  the  sale  of  flour  for  which  the  Port  Ar- 
thur branch  had  bills  of  lading  to  cover  the  drafts  of 
the  National  Bank  of  Commerce,  and  yet,  with  this 
knowledge,  it  diverted  the  money  from  the  Seattle  bank 
to  reduce  the  indebtedness  of  Clarkson  to  itself.  More- 
over, Mr.  Short  in  his  testimony  stated  that  he  advised 
the  manager  of  the  Port  Arthur  branch  of  the  arrival  of 
the  "Hyades"  flour  and  received  permission  from  him 
to  sell  the  flour  and  that  he  agreed  to  account  to  the  bank 
for  the  proceeds  of  the  sale  thereof  when  made  by  Clark- 
son &  Company.  Notwithstanding  this  knowledge  the 
bank  withdrew,  as  above  stated,  79,000  rubles  from 
Clarkson 's  account  at  Port  Arthur  and  remitted  it  to 
Vladivostock.  There  was  certainly  evidence  tending  to 
show  that  the  Port  Arthur  bank  must  have  known  where 
the  monej^  paid  over  by  Clarkson  &  Company  to  the  Port 
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Arthur  bank  camo  from  and  must  have  known  tliat  it 
came  from  the  sale  of  flour  covered  by  bills  of  lading  in 
their  bands  for  collection,  and  the  jury  was  certainly 
justified  in  finding  from  this  evidence  that  the  drafts 
had  been  paid  by  Clarkson  &  Company  to  the  Port  Ar- 
thur bank  and  had  been  appropriated  by  the  Port  Arthur 
bank  to  other  purposes  than  remission  to  the  National 
Bank  of  Commerce. 

Again,  on  the  SOtli  of  April,  1904,  the  bank's  wit- 
nesses admit  that  Clarkson  joaid  over  to  the  Russo-Chi- 
nese  Bank  at  Port  Arthur  67,000  rubles,  the  proceeds  of 
the  sale  of  the  flour  made  to  Ginsburg,  and 
the  jury  was  justified  in  reaching  the  conclusion  that 
this  money  was  the  proceeds  of  the  sale  of  the  "Hyades" 
flour  covered  by  the  bills  of  lading  held  by  the  Port 
Arthur  bank  to  secure  the  draft  of  $36,194.80  in  contro- 
versy. The  Port  Arthur  bank,  knowing  that  it  had  in 
its  possession  certain  drafts  secured  by  bills  of  lading 
covering  flour  in  Clarkson 's  warehouse  could  not  be 
permitted  to  blindly  close  its  eyes  and  allow  Clarkson 
to  sell  this  flour  and  then  appropriate  the  proceeds 
thereof  to  any  other  purpose  than  the  payment  of  the 
draft  securing  the  same.  During  a  state  of  war,  with 
Clarkson  himself  absent  and  their  managers  driven  out 
of  the  city,  can  it  be  possible  that  the  officials  of  the 
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bank  did  not  visit  Clarkson's  warehouse  and  obtain  ac- 
tual knowledge  of  tlie  stock  belonging  to  Clarkson,  and 
wliicli  was  being  sold?  If  they  had  this  knowledge  that 
the  proceeds  of  the  sale  were  largely  coming  from  the 
flour,  it  would  be  the  grossest  injustice  to  permit  the 
Port  Arthur  bank  to  close  its  eyes  and  say  that  it  did 
not  know  the  source  from  which  the  money  being  paid 
over  by  Clarkson  to  them  came,  and  with  such  knowledge 
of  where  the  money  came  from  the  Port  Arthur  bank 
ought  not,  in  good  conscience,  be  permitted  to  say  that 
it  did  not  receive  pajnoient  of  the  draft  in  question. 

The  Port  Arthur  bank  further  admitted  that  on 
April  30th,  1904,  it  received  67,000  rubles  from  Gins- 
burg,  placed  25,000  rubles  to  the  credit  of  Clarkson  in 
its  bank  and  remitted  the  balance  to  the  National  Bank 
of  Commerce  on  account  of  other  drafts  which  we  shall 
mention  later  in  this  discussion.  And  yet  at  the  time 
of  the  arrival  of  the  "Hyades"  flour  securing  the  draft 
in  question,  there  were  only  6,000  or  8,000  sacks  of 
flour  in  Clarkson's  warehouse,  so  that  the  evidence  traces 
into  the  Eusso-Chinese  Bank  at  Port  Arthur  the  en- 
tire proceeds  of  the  sale  of  the  flour  covered  by  the 
bills  of  lading  in  their  possession 

Moreover,  the  jury  was  justified  in  reacliing  the 
conclusion  that  the  draft  had  been  paid  from  other  tes- 
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tiinony  introduced  in  tlie  evidence  and  which  was  not 
contradicted  by  the  testimony  of  plaintiff's  witnesses. 

The  Court  will  recall  that  the  flour  was  originally 
owned  by  the  Centennial  Mill  Company.  It  agreed  to 
sell  the  flour  to  Clarkson  &  Company  at  Port  Arthur; 
it  drew  a  draft  on  Clarkson  &  Company  for  $36,194.80 
in  favor  of  the  National  Bank  of  Commerce  of  Seattle; 
procured  bills  of  lading  from  the  steamship  company 
for  the  flour,  together  with  insurance  policies,  and  en- 
dorsed and  transferred  the  bills  of  lading  and  the  in- 
surance policies  to  the  National  Bank  of  Commerce  and 
the  National  Bank  of  Commerce  in  turn  endorsed  and 
transferred  the  draft  to  the  Eusso-Chinese  Bank  at  Port 
Arthur  and  delivered  the  bills  of  lading  and  other  doc- 
uments to  the  Port  Arthur  bank,  which  received  them. 
The  bills  of  lading  were  collateral  to  the  draft  and 
were  pledges  for  its  payment.  Bills  of  lading,  under 
the  statutes  of  the  State  of  Washington,  were  negoti- 
able instruments,  and  the  endorsement  and  delivery  of 
the  bills  of  lading  transferred  the  legal  title  of  the  docu- 
ments to  the  Russo-Chinese  Bank  and  the  legal  effect 
of  the  transaction  was  to  transfer  the  title  to  the  flour 
covered  by  the  bills  of  lading  to  plaintiff. 

"All  bills  of  lading  and  transportation  receipts  of 
every  kind  are  hereby  declared  negotiable,  and  may  be 
transferred  by  endorsement  of  the  party  to  whose  order 
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such  check  or  receipt  was  given  or  issued,  and  such  en- 
dorsement shall  be  deemed  a  valid  transfer  of  the  com- 
modity represented  by  such  receipt  and  may  be  made 
in  blank  or  to  the  order  of  another." 

2  Eem.  &  Bal.  Code,  3377. 

"When  a  bill  of  lading  or  warehouse  receipt  is  made 
to  'bearer'  or  in  equivalent  terms,  a  simple  transfer 
thereof  by  delivery  conveys  the  same  title  as  an  en- 
dorsement. ' ' 

2  Eem.  &  Bal.  Code,  3379. 

So  that  the  Russo-Chinese  Bank,  under  the  laws  of 

the  State  of  Washington,  held  the  legal    title    to    the 

flour  securing  the  draft.     It  not  only  had  the  legal  title 

to  the  bills  of  lading  but  it  had  the  legal  title  to  the 

flour  itself.     The  statute  above  quoted  is  the  law  of  the 

State  of  Washington,  and  in  the  absence  of  proof  to  the 

contrary  must  be  regarded  as  the  law  at  Port  Arthur 

regulating  bills  of  lading. 

The  flour  was  collateral  security  for  the  payment 
of  the  draft  in  question,  and  we  believe  it  to  be  a  well 
settled  principle  of  law  that  where  a  pledgee,  without 
specific  instructions,  takes  over  the  collateral  to  itself, 
or  releases  the  collateral  from  the  pledge,  such  release 
of  the  collateral  operates  in  law  as  payment  of  the 
claim,  at  least  to  the  extent  of  the  value  of  the  collateral. 

"It  is  a  general  rule  that  where  collateral  security 
is  received  for  a  debt,  with  power  to  convert  the  se- 
curity into  money,  this  is  specifically  applicable  to  the 
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pa>niient  of  siicli  debt;  the  same  person  being  the  party 
to  pay  and  receive,  no  act  is  necessary,  and  the  law 
makes  the  application.  If  the  proceeds  equal  or  exceed 
the  amount  of  the  debt  it  is  de  facto  paid;  no  action 
would  lie  for  it;  and  proof  of  these  facts  would  sup- 
port the  defense  of  payment.  It  is  like  the  ordinaiy 
case  of  a  banker  or  factor  receiving  securities  of  his 
princijial,  by  endorsement  or  otherwise,  on  which  he 
has  a  lien  for  his  advances;  when  received  the  proceeds 
operate  as  a  payment  pro  tanto.  It  follows  as  a  neces- 
sary consequence,  that  an  amount  equal  to  the  existing 
debt  only  can  be  applied;  the  debt  is  then  satisfied  and 
discharged  and  if  there  be  a  surplus  it  is  money  had 
and  received  to  the  use  of  the  endorser  the  beneficial 
proprietor  of  the  note.  It  is  money  which  the  defend- 
ant cannot  hold." 

Hunt  V.  Nevrrs,  32  Mass.,  504. 

"When  the  collateral  note  is  collected  and  the  pro- 
ceeds received  by  the  pledgee,  it  operates  as  a  pay- 
ment pro  tanto  of  the  debt  secured." 

Randolph  on  Commercial  Paper,  795. 

In  Cocke  v.  Chancy,  14  Ala.,  65,  it  is  held  that  when 
a  creditor  who  has  received  a  note  as  collateral  secur- 
ity transfers  it  to  another  he  must  be  understood  to 
have  elected  that  mode  of  payment  and  to  have  made 
the  security  a  substitute  for  the  debt.  Westphal  v.  Lud- 
loiv,  6  Fed.,  348.     GiUiam.  v.  Davis,  7  Wash.,  332. 

A.  T.  Short,  a  witness  for  the  defendant,  testified 
that  he  was  Assistant  Manager  for  Clarkson  &  Com- 
panj'-  at  Port  Arthur  until  the  early  part  of  Februaiy, 
1904.     That  upon  the  arrival  of  the  Steamship  "Hyades" 
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with  tlie  flour  securing  the  draft  in  question,  he  went 
to  the  Eusso-Chinese  Bank  at  Port  Artliur  and  stated 
to  Mr.  Ofsiankin,  the  manager  of  the  defendant  bank 
at  Port  Arthur,  that  the  goods  had  arrived;  that  this 
was  about  the  middle  of  January,  1904,  and  that  he 
accepted  the  draft  and  at  the  same  time,  on  behalf  of 
Clarkson  &  Company,  gave  a  letter  of  guaranty  to  the 
Port  Arthur  bank  containing  the  provision  that  the 
flour  was  the  property  of  the  Russo-Chinese  Bank  until 
paid  for  and  agreed  in  such  letter  that  Clarkson  & 
Company  would  sell  the  flour  and  account  to  the  bank 
for  the  proceeds  thereof,  (Kec.  pp  140-1-1:3-155)  and  fur- 
ther testified  that  the  manager  of  the  bank  directed 
Clarkson  &  Company,  through  him,  to  take  over  the 
flour,  sell  it  and  account  to  the  bank  for  the  proceeds, 
and  that  this  arrangement  was  the  one  invariably  made 
between  the  bank  and  Clarkson  &  Company  covering 
all  shipments  of  flour  made  by  the  Centennial  Mill  Com- 
panv. 

The  testimony  as  to  this  letter  of  guaranty  and  the 
permission  given  by  Ofsiankin  to  Short  is  not  contra- 
dicted; neither  is  the  testimony  of  Ofsiankin  produced 
by  the  plaintiff  in  this  case,  although  the  evidence  shows 
that  Ofsiankin  at  the  time  the  depositions  were  taken 
on  behalf  of  the  plaintiff  was  the  resident  manager  of 
the  defendant  bank  at  Vladivostock.     The  Port  Arthur 
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l)ank  disregarded  its  instructions  to  deliver  the 
dociiments  and  the  flour  only  upon  payment  of  the  draft, 
and  b.y  an  arrangement  with  Clarkson  &  Company  took 
over  the  title  to  the  flour  and  affirmatively  consented 
to  the  sale  of  the  flour  by  Clarkson  &  Company  upon 
their  promise  to  account  for  the  proceeds  to  the  bank 
at  Port  Arthur.  This  transaction  amounts  in  its  legal 
effect  to  a  taking  over  of  the  goods  by  the  Port  Arthur 
bank  itself  and  amounts  to  a  payment  of  the  draft  by 
Clarkson  &  Company  to  the  Port  Arthur  bank  in  so  far 
as  the  rights  of  the  National  Bank  of  Commerce  are 
concerned. 

"Upon  the  plea  of  paj'ment,  to  debt  on  bond,  it  is 
competent  for  the  defendant  to  give  in  evidence  that 
wheat  was  delivered  to  the  plaintiff  on  account  of  the 
bond  at  a  certain  price;  and  that  the  defendant  assigned 
sundry  debts  to  the  plaintiff,  part  of  which  were  col 
lected  by  the  plaintiff,  and  part  lost  by  his  indulgence 
or  negligence." 

Buddicim  v.  Kirk,  3  Cranch  (U.  S.  Sup.  Ct.  294). 

Reeves  v.  Plough,  46  Ind.,  350. 

"Wliere  a  shipper  consigned  goods  to  his  own  order, 
at  the  time  drawing  in  favor  of  a  bank  'for  collection' 
a  draft  on  the  person  to  whom  the  goods  were  to  be  de- 
livered on  payment  of  the  draft,  and  attached  the  draft 
to  a  bill  of  lading  so  endorsed  as  to  give  the  bank  con- 
trol of  the  possession  of  the  goods,  a  delivery  of  the 
goods  by  the  bank  to  the  drawee  of  the  draft,  without 
requiring  its  payment,  was,  as  against  the  owner,  a 
conversion. ' ' 
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Hohhs  V.  Chicago  Packing  <£■  Provision  Co.,  25  S. 
E.,  584. 

The  evidence  of  Short  as  to  the  letter  of  guaranty 
under  which  Clarkson  &  Company  took  over  the  flour 
under  an  agreement  to  account  to  the  Port  Arthur 
bank  for  the  proceeds  of  the  sale  of  the  flour  was  ad 
missible  under  the  plea  of  pajTiient  and  was  evidence 
of  payment  and  the  jury  was  justified,  on  this  evi- 
dence alone,  in  making  the  finding  that  the  "draft  was 
in  fact  paid.  The  Port  Arthur  bank  rendered  itself  im- 
mediately liable  to  the  National  Bank  of  Commerce  when 
it  released  the  collateral  and  consented  that  Clarkson 
should  take  the  flour  and  sell  it  and  account  to  the  bank 
for  the  proceeds,  and  the  Port  Arthur  bank  as  against 
the  National  Bank  of  Commerce  or  in  so  far  as  its  rights 
were  concerned,  acquired  the  title  to  the  flour  and  could 
only  look  to  Clarkson  for  its  reimbursement.  The  draft 
was  in  fact  paid  and  the  special  finding  of  the  jury 
is  amply  supported  l)y  the  evidence. 

THE  PLAINTIFF  CANNOT  EECOVER  IN  THIS 
ACTION  EITHER  UPON  AN  EXPRESS  CONTRACT 
OR  FOR  MONEY  PAID  UNDER  MISTAKE  OF  FACT 
BY  THE  RUSSO-CHINESE  BANK  AT  THE  TIME 
THE  REMITTANCES  AVERE  MADE  ON  NOVEMBER 
9th,  1904,  AND  DECEMBER  29th,  1904,  IF  IT  WAS  IN- 


25 

DEBTEl)  AT  THAT  TIME  IN  THE  AMOUNT  OF 
SUCH  PAYMENTS  TO  THE  NATIONAL  BANK  OF 
COMMEBCE : 

The  first  remittance  was  made  November  9tli,  1904, 

and  the  letter  transmitting  it   contained  the   following 

]irovisions : 

"It  remains  of  course  however  understood  that  in 
case  your  above  remittance  proves  not  to  have  been  paid 
for  by  Clarkson  &  Company  you  are  held  responsible  to 
refund  the  amount  of  our  to-day's  cheque."     (Rec.  p  92.) 

On  December  5th,  1904,  the  National  Bank  of  Com- 
merce acknowledged  receipt  of  this  letter  and  stated 
that  said  remittance  was  not  sufficient  to  cover  the 
draft,  and  further  said: 

"We  on  our  part  agree  upon  return  to  us  of  both 
sets  of  bills,  showing  that  the  draft  has  not  been  paid, 
to  reimburse  you  in  the  sum  paid  us,  providing  that 
we  were  in  no  wise  injured  by  the  fact  that  your  Port 
Arthur  branch  has  indefinitely  held  the  bills  after  their 
maturity,  at  which  time  they  could  have  been  returned 
to  us  and  we  could  have  collected  from  the  Steamship 
Company."     (Rec.  p  93.) 

On  December  29th,  1904,  the  Russo-Chinese  Bank 
acknowledged  the  recipt  of  the  letter  of  December  5tli 
from  the  National  Bank  of  Commerce  and  remitted  the 
additional  sum  of  $2,298.49.  The  National  Bank  of  Com- 
merce on  January  18th,  1905,  acknowledged  receipt  of 
the  remittance  and  referred  to  the  additional  condi- 
tions upon  which  it  agreed  to  make  the  return. 
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The  Court  will  observe  that  the  purpose  of  the  Na- 
tional Bank  of  Commerce  was  to  proceed  against  the 
Steamship  Company  if  the  Steamship  Company  had 
turned  the  goods  over  to  Clarkson  &  Company  without 
the  payment  of  the  draft,  but  the  evidence  of  Mr.  Short 
shows  that  the  Eusso-Chinese  Bank,  which  held  the  legal 
title  to  the  bills  of  lading  and  the  flour,  notified  Clark- 
son  &  Company  through  Short,  who  was  the  agent  of 
the  Steamship  Company,  that  delivery  of  the  flour  could 
be  made  to  Clarkson  &  Company,  Merchants,  and  that 
the  flour  could  be  sold  by  Clarkson  &  Company.  This 
evidence  was  not  contradicted,  and  it  would  have  been 
useless,  in  view  of  these  facts,  for  the  National  Bank 
of  Commerce  to  have  proceeded  against  the  Steamship 
Company,  because  the  Russo-  Chinese  Bank  at  Port 
Arthur  had  relieved  the  Steamship  Company  from  any 
liability  whatsoever,  if  the  testimony  of  Mr.  Short  is  to 
be  believed,  and  the  jury  undoubtedly  did  believe  it. 
The  Russo-Chinese  Bank,  therefore,  by  its  action  in  tak- 
ing over  the  flour  itself  and  consenting  to  the  sale  of  it 
by  Clarkson,  on  his  promise  to  account  to  that  bank  for 
the  proceeds  of  the  sale  thereof,  released  the  Steamship 
Company  and  placed  it  beyond  the  power  of  the  Nation- 
al Bank  of  Commerce  to  resort  to  that  remedy.  The 
Steamship  Company  had  a  right  to  release  the  flour 
upon  the  production  of  the  bills  of  lading.     If  the  Port 
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Artlnir  l)iancli  bold  the  legal  title  to  an  possession  of 
the  bills  of  lading  that  bank  was  tlie  only  person  who 
had  the  legal  right  to  direct  the  Steamship  Company 
to  release  the  flour. 

In  the  ease  of  the  First  National  Bank  of  Pullman 
V.  Northern  Pacific  Railway  Company,  28  Wash.,  439, 
the  Court  held  that  the  Railway  Company  was  not  au- 
thorized to  release  a  shipment  to  anyone  except  the 
holder  of  the  bill  of  lading  and  held  the  Railway  Com- 
pany liable  for  the  release  of  the  shipment,  even  upon 
the  order  of  the  consignor  of  the  wheat. 

"A  bill  of  lading  is  negotiable  and  under  this  sec- 
tion when  made  to  'bearer'  or  in  e(|uivalent  terms,  a 
simple  transfer  thereof  by  delivery  conveys  the  same 
title  as  an  endorsement;  hence  the  power  of  endorse- 
ment is  not  restricted  to  the  consignee,  but  the  carrier 
who  has  delivered  such  bill  of  lading  to  the  shipper  is 
conclusively  charged  with  knowledge  of  the  fact,  and  of 
its  negotiability,  both  by  custom  and  statute." 

First  Nat'l  Bank  v.  N.  P.  By.  Co.,  ^Sb.O.Sz<^^^^^^ 
Furthermore,  it  would  be  grossly  unconscionable  to 
allow  the  Russo-  Chinese  Bank  to  recover  back  the 
money  in  controversy  from  the  National  Bank  of  Com- 
merce, when  the  uncontradicted  evidence  shows  that  the 
Russo-Chinese  Bank  has  rendered  itself  liable  to  the  Na- 
tional jBank  of  Commerce  b)'  reason  of  its  affirmative 
acts  in  causing  the  shipment  to  be  released  by  the  Steam- 
ship Company  and  in  affirmatively  consenting  to  take  the 
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flour  over  itself  and  allow  the  same  to  be  sold  by  Clark- 
son  &  Company  upon  tlie  promise  of  Clarkson  &  Com- 
pany to  reimburse  the  Russo-Chinese  Bank,  even  though 
it  should  be  found  that  Clarkson  &  Company  never  paid 
the  Russo-Chinese  Bank. 

GINSBURG  TRANSACTION : 

It  will  be  contended,  however,  that  when  Ginsburg 
paid  the  67,000  rubles  on  April  30th,  1904,  for  the  flour 
purchased  by  him  from  Clarkson  &  Compnay,  the  Russo- 
Chinese  Bank  remitted  about  42,000  rubles  of  this  money 
to  the  National  Bank  of  Commerce  in  payment  of  two 
certain  drafts,  one  for  $4,136  and  the  other  for  $16,155. 
These  two  drafts  were  similar  to  the  one  in  controversy 
and  represented  the  purchase  price  of  two  shipments  of 
flour  made  by  the  Centennial  Mill  Company  to  Clarkson 
&  Company,  and  drafts  were  drawn  for  the  amount  of 
the  shipments  with  bills  of  lading  and  documents  en- 
dorsed and  attached  as  in  the  case  of  the  draft  for 
$36,194.80.  Mr.  Short  testified  that  the  same  arrange- 
ment as  to  the  letter  of  guaranty  and  the  taking  over 
of  the  flour  by  the  Russo-Chinese  Bank  and  the  sale  of 
the  same  by  Clarkson  &  Company  under  the  promise  to 
account  for  the  proceeds  of  the  sale  of  such  flour  to  the 
Russo-Chinese  Bank  was  made  as  in  the  case  of  the 
Hyades  flour;  so  that  it  is  manifest  that  at  the  time 
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the  Russo-Chinese  Bank  paid  the  two  drafts  for  $4,136 
and  $16,155  respectively  on  the  30th  day  of  April,  the 
Eusso-Chinesc  Bank  was  already  liable  for  the  amount 
of  these  drafts  to  the  National  Bank  of  Commerce.  Con- 
trary to  instructions  they  had  taken  a  letter  of  guaranty 
from  Clarkson  &  Company  and  consented  to  the  release 
of  the  flour  from  the  Steamship  Company  and  con- 
sented affiirmatively  to  its  being  taken  over  and  sold 
by  Clarkson  &  Company,  and  if  the  Port  Arthur  branch 
did  pay  these  drafts  out  of  the  proceeds  of  the  sale 
of  the  flour  to  Ginsburg,  it  was  paying  its  own  obli- 
gation out  of  the  money  realized  from  the  sale  of  flour 
pledged  for  the  payment  of  the  $36,194.80  draft.  Con- 
sequently it  is  immaterial  whether  the  National  Bank 
of  Commerce  received  the  money  from  Ginsburg  or 
whether  it  did  not.  In  paying  over  the  money  for  the 
amount  of  these  two  drafts,  the  Port  Arthur  branch 
was  paying  its  individual  indebtedness  to  the  National 
Bank  of  Commerce  which  it  had  become  obligated  to  pay 
by  reason  of  its  taking  the  letter  of  guaranty  from 
Clarkson  &  Company  at  the  time  of  the  arrival  of  the 
shipment  securing  the  two  drafts,  and  the  testimony 
of  Short  in  regard  to  the  arrangement  as  to  the  letter 
of  Guaranty  is  corroborated  by  the  testimony  of  David- 
son and  the  testimony  of  Clarkson,  and  Clarkson  tes- 
tified that  he  had  given  instructions  to  the  manager  at 
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Port  Arthur  never  to  take  any  goods  out  of  the  ware- 
house which  had  been  brought  over  by  steamer  unless 
the  bill  of  lading  was  produced  or  imless  his  manager 
procured  permission  from  the  bank  and  had  made  sat- 
isfactory arrangements  with  the  bank  for  the  release  of 
the  goods 

PAYMENT  OF  AMOUNT  OF  DRAFT  BY  CENTEN- 
NIAL MILL  COMPANY: 

It  will  also  be  contended  that  the  Centennial  Mill 
Company  had  already  paid  the  National  Bank  of  Com- 
merce the  amount  of  the  draft  in  question  and  that  the 
National  Bank  of  Commerce  was  not  injured  in  any 
way  by  any  negligence  or  wrong  doing  on  the  part  of 
the  Port  Arthur  bank,  inasmuch  as  it  had  received  its 
*money. 

The  testimony  shows  that  after  the  defendant  had 
received  the  amount  of  the  drafts  on  November  11th, 
1904,  it  paid  this  money  over  to  the  Centennial  Mill  Com- 
pany and  the  Centennial  Mill  Company  now  has  all  of 
the  money  that  the  National  Bank  of  Commerce  received 
from  the  Port  Arthur  bank.  Further,  if  the  National 
Bank  of  Commerce  was  not  acting  as  the  owner  of  the 
shipment  after  it  had  been  re-paid  its  advances  by  the 
Mill  Company,  still  it  was  acting  as  the  agent  and  rejD- 
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resontative  of  the  Mill  Company  and  we  fail  to  see 
how  the  rule  of  law  conld  be  different  in  the  one  case 
from  that  in  the  other. 

It  is  claimed  the  money  was  paid  over  under  a 
mistake  of  fact  and  the  law  imposed  the  same  duty  to 
act  in  good  faith  and  obey  instructions,  whether  these 
instructions  were  given  by  the  real  owner  or  by  the 
agent  of  another  The  Port  Arthur  bank  had  no  more 
legal  right  or  authority  to  disregard  the  instructions 
given  by  the  National  Bank  of  Commerce,  whether  it 
was  acting  as  owner  or  agent  and  we  fail  to  see  any 
merit  in  this  contention. 

The  evidence  shows  that  the  Eusso-Chinese  Bank 
took  over  this  flour  on  its  own  account  and  allowed  it 
to  be  sold  by  Clarkson  &  Company  and  if  it  failed  to 
collect  from  Clarkson  there  is  no  legal  reason  why  it 
should  not  be  compelled  to  account  to  the  Centennial 
Mill  Company  or  to  the  National  Bank  of  Commerce 
as  agent  than  it  would  be  to  account  to  the  National 
Bank  of  Commerce  as  the  owner  of  the  property. 
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FIRST,  SECOND  AND  THIRD  ASSIGNMENTS  OF 
ERROR:     (Rec.  pp  243-248). 

The  three  enumerated  assignments  of  error  all  re- 
late to  certain  interrogatories  propounder  to  R.  R. 
Spencer,  a  witness  on  behalf  of  the  plaintiff,  and  the 
questions  and  answers  all  bear  upon  the  admissibility 
of  evidence  as  to  the  customs  among  bankers  in  the 
handling  of  drafts  secured  by  bills  of  lading,  such  as 
the  one  involved  in  this  controversy.  Counsel  object- 
ed to  the  questions  upon  the  ground  that  this  was  not 
a  case  where  proof  of  a  custom  could  be  shown,  inas- 
much as  is  was  contended  by  the  plaintiff  and  the  de- 
fendant that  a  special  contract  existed  between  the 
plaintiff  and  the  defendant  in  the  handling  of  this  par- 
ticular shipment  of  flour  rej^resented  by  the  bills  of 
lading  securing  the  draft  of  $36,194.80.  This  contract 
which  counsel  alleges  makes  improi:>er  any  evidence  as 
to  admissibility  of  proof  of  custom  is  found  on  page 
123  of  the  record,  and  consists  of  a  letter  dater  Janu- 
ary 22nd,  1904,  written  by  the  Russo-Chinese  Bank  to 
the  National  Bank  of  Commerce  and  the  particular  pro- 
visions upon  which  counsel  for  plaintiff  aparently  re- 
lies are  foimd  in  paragraphs  two  and  three  of  the  let- 
ter in  question. 
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We  call  the  Court's  attention  to  the  fact  that  the 
draft  for  $36,194.80  with  the  documents  was  sent  by 
the  National  Bank  of  Commerce  to  the  Russo-Chinese 
Bank  on  December  11th,  1903,  with  instructions  to  de- 
liver against  payment  and  there  is  no  proof  of  any  as- 
sent by  the  National  Bank  of  Commerce  to  the  con- 
ditions attempted  to  be  imposed  by  the  letter  of  January, 
22nd,  1904.  The  testimony  of  Mr.  Short  is  to  the  effect 
that  the  Russo-Chinese  Bank  accepted  the  collection  and 
took  over  the  handling  of  the  goods  during  the  latter 
half  of  January,  1904.  The  plaintiff  by  accepting  the 
collection  ujion  the  terms  contained  in  the  letter  written 
by  the  National  Bank  of  Commerce  transmitting  the  draft 
and  the  documents,  and  this  letter  only  directed  the 
delivery  of  the  goods  upon  the  payment  of  the  draft. 
Consequently  the  proof  of  the  existence  of  a  custom  in 
regard  to  the  handling  of  drafts  was  clearly  proper 
under  the  pleadings  and  under  the  facts  in  this  ease. 

Moreovei*,  we  desire  to  call  the  Court's  attention 
specially  to  paragraphs  two  and  three  of  the  letter  of 
January  22nd,  1904  (Rec.  p.  123).  Paragraph  two  simply 
asks  the  National  Bank  of  Commerce  to  give  specific 
instructions  but  does  not  state  what  the  Russo-Chinese 
Bank  would  do  unless  such  instructions  be  given.  Pre- 
sumably the  Russo-Chinese  Bank  would  follow  the  cus- 
tom of  bankers  in  the  handling  of  collections  such  as 
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the  one  in  question  and  proof  of  what  that  custom  was 
is  clearly  admissible,  and  the  testimony  of  Mr.  Short 
only  went  to  show  what  the  custom  was,  in  the  ab- 
sence of  specific  instructions,  in  the  handling  of  docu- 
ments, and  we  submit  that  the  letter  does  not  show  any 
special  contract 

Paragraph  three  of  the  letter  of  January  22nd,  1904, 
is  as  follows : 

"Our  Bank  does  not  guarantee  that  the  goods  be 
stored  in  due  time  when  there  is  no  storage  accommo- 
dation obtainable,  and  takes  no  responsibility  whatever 
if  the  same  are  not  landed  in  perfect  condition,  nor  if 
the  goods  are  deteriorating  or  becoming  of  lower  value 
in  consequence  of  price  fluctations  while  under  our 
Bank's  control." 

This  provision  requires  a  careful  analysis.  In  the 
first  place  the  bank  says  that  it  does  not  guarantee  that 
the  goods  be  stored  in  due  time  when  there  is  no  stor- 
age accommodation  obtainable.  This  clause  specifically 
expresses  the  particular  instance  in  which  the  Russo- 
Chinese  Bank  will  not  guarantee  the  storage  of  goods. 
The  inference  must  follow  that  in  all  other  cases  the 
bank  would  store  the  goods.  The  bank  impliedly  un- 
dertakes that  it  will  see  to  the  storage  of  the  goods; 
it  only  denies  responsibility  for  failure  to  store  when 
there  are  no  storage  accommodations,  and  the  evidence 
shows  that  there  were  other  independent  warehouses 
at  Port  Arthur  at  the  time  of  the  arrival  of  the  sroods 
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in  (juestion,  and  that  tlie  Russo-Chinese  Bank  knew  of 
the  goods  and  knew  that  Clarkson  had  them  in  liis  pos- 
session, and  knew  that  he  was  the  agent  of  the  Steam- 
ship Company. 

The  letter  furtlier  states  that  the  l)ank  will  not  be 
responsible  for  deterioration  or  fliictations  in  prices 
"while  under  our  hank's  control."  This  clause  express- 
ly recognizes  the  fact  that  the  goods  themselves  were 
under  the  control  of  the  bank.  The  Russo-Chinese  Bank 
by  the  writing  of  that  letter  must  be  conclusively  pre- 
simied  to  have  intended  to  exercise  physical  control  over 
the  flour  except  in  the  specified  cases  above  enumerated 
in  said  letter  .  '\Miat  the  duty  of  the  bank  was  and 
what  was  the  custom  among  banks  was  clearly  admis- 
sible under  the  pleadings.  The  affirmative  defense  of 
the  defendant  pleads  the  custom  among  bankers  and 
the  custom  at  Port  Arthur,  and  the  evidence  was  prop- 
erly admitted. 

The  evidence  was  properly  admitted  upon  another 
ground.  The  testimony  of  the  defendant's  witnesses 
disclosed  that  the  Russo-Chinese  Bank  had  taken  a  let- 
ter of  guaranty  from  Clarkson  &  Company  in  which 
Clarkson  was  compelled  to  recognize  the  ownership  of 
the  flour  in  the  Russo-Chinese  Bank.  This  affii'mative- 
ly  shows  that  notwithstanding  the  terms  of  the  letter 
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of  Janiiaiy  22nd,  1904,  the  Riisso-Chmese  Bank  had  not 
only  the  possession  but  the  actual  ownership  of  the 
flour  itself,  and  the  evidence  was  admissible  to  show 
that  such  action  on  the  part  of  the  Russo-Chinese  Bank 
was  contrary  to  the  general  usage  and  custom  among 
bankers  in  the  handling  of  drafts  and  collateral  such  as 
that  in  controversj^  in  this  action. 

FOURTH,  FIFTH,  SIXTH,  SEVENTH,  EIGHTH  AND 
NINTH  ASSIGNMENTS  OF  ERROR: 

(Rec.  pp  248-252). 

These  assignments  of  error  all  relate  to  the  admis- 
sibility of  testimony,  and  what  has  been  said  as  to  the 
preceding  assignments  of  error  is  equally  pertinent  in 
this  connection,  and  we  do  not  consider  it  necessary  to 
discuss  these  assignments  of  error  any  more  fully. 

TENTH  AND  ELEVENTH  ASSIGNMENTS  OF  ER- 
ROR:    (Rec.  p.  252). 

These  asignments  are  wholly  without  merit  and  even 
if  there  were  any  errors  committed  thej^  are  harmless. 
TWELFTH  ASSIGNMENT  OF  ERROR:    (Rec.  p  253). 

Counsel  for  plaintiff  objected  to  the  following  ques- 
tion propoimded  to  the  witness  A.  T.  Short. 
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Q.  In  all  your  dealings  with  the  Russo-Chinese 
Bank  in  handling  the  other  shipments  of  the  Centennial 
Mill  Company,  I  will  ask  you  what  arrangement,  if  any, 
was  made  with  the  bank  in  regard  to  the  handling  of 
this  flour? 

The  question  was  competent,  pertinent  and  ma- 
terial. The  contention  is  made  by  the  Russo-Chinese 
Bank  that  the  67,00  rubles  received  by  the  Port  Arthur 
bank  on  the  30th  day  of  April,,  1904,  were  applied  to 
the  extent  of  42,000  rubles  toward  taking  up  the  two 
drafts  of  $4,136  and  $16,155  drawn  by  the  Centennial 
!Mill  Company  in  favor  of  the  National  Bank  of  Com- 
merce upon  Clarkson  &  Company;  that  the  proceeds  of 
the  sale  of  the  "Hyades"  flour  securing  the  draft  in 
controversy  were  paid  over  to  the  National  Bank  of 
Commerce  on  other  drafts  owned  by  it  and  consequently 
that  the  Seattle  bank  was  not  injured  because  the  Gins- 
burg  money  was  in  part  received  by  the  Seattle  bank. 

It  is  the  contention  of  the  defendant  that  the  $4,136 
draft  and  the  $16,155  draft  are  each  secured  by  bills 
of  lading  and  that  the  drafts  were  drawn  against  pay- 
ment and  the  question  was  material  in  showing  that  the 
Russo-Chinese  Bank  had  taken  a  letter  of  guaranty  in 
connection  with,  these  two  drafts  and  had  consented 
that  Clarkson  should  sell  the  flour  and  account  to  the 
Russo-Chinese  Bank  for  the  proceeds  of  the  sale  there- 
of; that  the  Russo-Chinese  Bank  by  doing  so  had  be- 
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come  obligated  to  the  National  Bank  of  Commerce  up- 
on these  two  drafts  and  that  the  diversion  of  the  Gins- 
burg  money,  while  it  came  in  part  to  the  National  Bank 
of  Commerce,  it  nevertheless  was  a  payment  by  the 
Eusso-Chinese  Bank  of  its  individual  obligation,  incur- 
red by  reason  of  its  negligence  in  handling  the  two 
drafts  in  question.  No  error  was  committed  in  admit- 
ting this  testimony. 

THIRTEENTH  ASSIGNMENT  OF  ERROR: 

(Record  p.  253) 

The  plaintiff  objected  to  the  following  question  pro- 
pounded to  the  witness  Short: 

''Did  they  know  that  Clarkson  &  Company  were  in 
possession  of  the  'Hyades'  flour  or  thirty-six  thousand 
sacks?" 

to  which  the  witness  answered: 

"They  could  not  help  but  know  it." 

Whether  or  not  the  Russo-Chinese  Bank  knew  that 
Clarkson  &  Company  was  in  possession  of  the  flour  was 
certainl)^  a  material  matter  and  the  defendant  was  en- 
titled to  have  the  witness  state  whether  the  bank  knew  of 
such  possession  by  Clarkson  &  Company.  There  might 
be  some  question  as  to  the  weight  to  be  attached  to  the 
testimony  by  the  jury,  but  it  was  certainly  competent 
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evidence  from  which  the  jury  could  infer  this  knowledge 
on  the  part  of  the  Russo-Chinese  Bank. 

FOURTEENTH  ASSIGNMENT  OF  ERROR: 
(Record  p.  253) 

The  answer  of  the  witness  Short  to  which  the  plain- 
tiff objected  was  as  follows: 

"I  would  tell  them  or  Davidson  would  tell  them. 
The  object  of  getting  a  ninety  days'  sight  draft  was  that 
we  could  get  delivery  without  payment,  but  that  we  paid 
the  money  as  soon  as  we  got  it.  As  soon  as  the  flour  was 
sold  the  money  was  collected  in."  (Record  p.  146). 

The  witness  was  testifying  as  to  knowledge  on  the 
part  of  the  Port  Arthur  bank  that  Clarkson  was  the 
agent  of  the  Steamship  Company.  The  statement  of  the 
purpose  in  making  the  arrangement  as  to  the  letter  of 
guaranty  was  a  part  of  the  res  gestae  and  even  if  errone- 
ous was  entirely  harmless. 

FIFTEENTH  ASSIGNMENT  OF  ERROR: 
(Record  p.  253). 

In  this  assignment  the  plaintiff  complains  of  the 
instruction  given  by  the  trial  court,  and  the  plaintiff 
has  niunbered  the  instruction  about  which  it  complains 
under  this  assignment  of  error  and  we  shall  discuss  the 
instructions  under  the  numbers  specified  by  the  plaintiff 
in  its  assignments 
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First  Instruction: 

As  we  have  heretofore  shown,  Sections  3377  and 
3378,  2  Eem.  &  Bal.  Code,  provide  that  bills  of  lading 
are  negotiable  in  character  and  an  assignment  or  trans- 
fer of  a  bill  of  lading  shonld  be  deemed  a  valid  transfer 
of  the  commodity  represented  by  the  bill  of  lading,  and 
these  sections  of  the  Code  have  been  construed  by  the 
Supreme  Court  of  the  State  of  Washington  in  the  case 
of  the  First  National  Bank  of  Pullman  v.  Northern  Pa- 
cific Railway  Company,  28  Wash.,  439,  above  mentioned. 
The  law  of  Port  Arthur,  in  the  absence  of  proof  to  the 
contrary,  must  be  presumed  to  be  the  same  as  the  law 
of  the  State  of  Washington,  and  there  was  no  proof  to 
the  contrary.  The  statutes  of  the  State  of  Washington 
upon  this  subject  must  be  read  into  and  must  be  con- 
strued to  be  a  part  of  the  contract  relating  to  the  bills 
of  lading  in  this  case;  so  that  there  can  be  no  question 
but  that  the  legal  title  to  the  flour  was  vested  by  virtue 
of  the  assignment  of  the  bills  of  lading  in  the 
Eusso-Chinese  Bank.  No  error,  if  any,  contained 
in  the  instruction  quoted  in  the  assignment  of  error  at 
page  254  of  the  record,  can  be  presented  to  this  Court, 
except  that  portion  of  the  instruction  to  which  the  plain- 
tiff excepted  at  the  time  of  the  trial.  The  exception  taken 
by  the  plaintiff  at  the  trial  is  found  on  page  231  of  the 
record,  and  is  as  follows : 
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"We  exfopt  to  the  giving  of  tlie  instruction  to  the 
effect  that  the  defendant  bank  became  invested  by  virtue 
of  the  transfer  to  it  of  the  documents  Avith  the  legal  title 
to  the  flour;  and  also  to  the  instruction  and  to  each  and 
every  part  thereof  to  the  effect  that  by  the  endorsement 
and  transfer  of  those  documents  the  plaintiff  bank  be- 
came invested  with  the  legal  title  to  the  flour." 

No  other  objection  to  the  instruction  can  be  urged 
at  this  time.  The  plaintiff  is  limited  to  that  portion  of 
the  instruction  covered  by  its  exception,  and  the  instruc- 
tion, in  view  of  the  statutes  above  quoted  and  the  de- 
cisions of  the  Supreme  Court  of  Wasliington,  unmistak- 
ably shows  that  the  legal  title  to  the  flour  was  in  fact 
vested  in  the  Russo-Chinese  Bank.  There  was  unques- 
tionably a  symbolical  delivery  of  the  flour  and  a  trans- 
fer of  the  legal  title  to  the  Port  Arthur  bank,  and  there 
was  no  error  in  this  portion  of  the  trial  court's  instruc- 
tion. 

Second  Instruction : 

The  second  instruction  complained  of  by  plaintiff 

is  as  follows : 

"It  was  authorized  to  do  whatever  was  necessary 
in  the  manner  of  incurring  expense,  which  would  be 
chargeable  against  the  property,  and  to  be  compensated 
out  of  the  property  in  its  hands,  and  it  was  required  to 
deal  with  the  property  in  the  same  way  that  an  intelli- 
gent and  prudent  owner  of  property  would  deal  with  his 
own  pro'perty,  to  act  for  and  in  place  of  the  National 
Bank  of  Commerce  in  handling  the  business  there  at 
Port  Arthur  as  the  National  Bank  of  Commerce  would 
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have  acted  if  it  had  been  there,  and  in  a  position  to  act 
for  itself  As  the  agent  for  the  owner  it  was  obligated 
to  account  for  the  amount  of  the  draft,  to  account  for 
the  security  which  the  bill  of  lading  constituted,  and 
it  cannot  be  excused  from  obligation  to  account  by  say- 
ing that  the  fiour  disappeared  without  its  knowledge,  and 
require  the  defendant  in  this  case  in  order  to  fasten  an 
obligation  upon  it»  to  prove  that  it  was  negligent.  A 
principal  does  not  have  to  prove  those  things  in  regard 
to  property  or  valuables  that  go  into  the  hands  of  an 
agent;  the  agent  must  render  an  account  in  order  to  be 
cleared  of  obligation  and  liability  That  is  the  rule 
that  is  to  be  applied  in  this  case  in  determining  whether 
the  plaintiff  in  this  case  paid  out  money  which  it  was 
not  obligated  to  pay  to  the  defendant  on  account  of  the 
draft." 

The  exception  to  this  instruction  is  as  follows: 

"We  except  to  the  instruction  given  to  the  effect 
that  the  Eusso-Chinese  Bank  was  obliged  to  look  after 
and  take  care  of  the  flour." 

The  effect  of  the  instruction  is  simply  that  the  Eusso- 
Chinese  Bank  was  required  to  exercise  ordinary  care 
and  diligence  in  performing  its  duties  as  the  agent  of  the 
National  Bank  of  Commerce  in  making  the  collection 
and  looking  after  the  flour,  and  if  the  legal  title  was 
vested  in  the  Eusso-Chinese  Bank,  then  the  conclusion 
would  be  inevitable  that  it  was  the  duty  of  the  Eusso- 
Chinese  Bank  to  exercise  ordinary  care  and  diligence 
in  protecting  the  collateral.  But  even  if  such  should 
not  by  this  Court  be  held  to  be  the  law,  the  instruction 
is  entirely  immaterial  in  view  of  the  uncontradicted  tes- 
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timony  in  the  case.  The  testimony  discloses,  as  we  have 
heretofore  shown,  tliat  the  Port  Arthur  bank  did  take 
over  the  flour;  did  take  a  letter  of  guaranty,  by  which 
Clarkson  was  compelled  to  recognize  the  ownership  of 
the  flour  in  the  Port  Arthur  Bank,  and  that  Clarkson  was 
reciuired  to  give  to  the  Port  Arthur  bank  an  agreement 
to  sell  the  flour  and  account  to  that  bank  for  the  pro- 
ceeds thereof.  It  makes  no  difference  whether  the  law 
required  the  Port  Arthur  bank  to  look  after  the  flour 
or  not,  in  view  of  the  record,  which  unequivocally  dis- 
closes that  the  bank  did  take  over  the  flour  and  did  at- 
tempt to  look  after  it,  and  in  view  of  the  letter  of  Janu- 
ary 22d,  1904,  wherein  the  Port  Arthur  bank  said  it 
would  not  guarantee  storage  unless  storage  facilities 
were  obtainable  and  the  evidence  shows  that  there  were 
independent  warehouses  wherein  the  flour  might  have 
been  stored. 

Third  Instruction: 

The  third  instruction  complained  of  by  the  plaintiff 

is  as  follows:    (Record  p.  255). 

"If  the  bank  at  Port  Arthur  neglected  its  obligations 
or  failed  to  perform  its  obligations  in  regard  to  pre- 
sentation and  demand  of  payment  and  protest  and  giving 
notice,  then  it  became  liable  to  the  defendant  for  the 
amount  of  the  draft  and  for  all  that  it  received  from  the 
plaintiff' bank  in  the  case.  If  so  liable  the  plaintiff  bank 
has  no  right  of  action  now  to  get  the  money  back  that 
it  did  pay  to  meet  that  liability." 
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The  objection  to  this  instruction  was  that  the  plain- 
tiff became  liable  for  the  full  amount  of  the  draft  and 
not  for  the  amount  only  of  the  damage  actually  suffered. 

We  think  that  this  instruction  correctly  stated  the 
law,  but  even  if  it  did  not,  the  plaintiff  cannot  com- 
plain in  view  of  the  uncontradicted  testimony. 

The  evidence  shows  that  the  flour  was  worth  abovit 
two  and  one-half  roubles  per  sack,  and  that  a  rouble 
was  worth  about  50  cents  American  money,  so  that  the 
value  of  the  flour  is  affirmatively  shown  to  have  been 
more  than  equal  to  the  amount  of  the  draft. 

Fourth  Instruction : 

The  plaintiff  has  quoted  on  page  255  of  the  record 

that  portion  of  the  instruction  about  which  it  complains, 

but  we  think  that  the  Court  should  consider  the  entire 

instruction  upon  the  question  of  burden    of    proof    as 

given  by  the  Court,  which  is  as  follows : 

"The  burden  of  proof  rests  upon  the  plaintiff  in 
this  action  to  establish  by  a  fair  preponderance  of  the 
evidence  that  the  draft  in  question  was  not  paid  by 
Clarkson  &  Company  to  the  Russo-Chinese  Bank  and 
that  at  the  time  the  money  in  controversy  was  paid  by 
the  plaintiff"  to  the  defendant  the  Russo-Chinese  Bank 
was  not  indebted  to  the  defendant  in  the  amount  of  said 
draft  and  that  the  plaintiff  had  not  rendered  itself  liable 
to  the  defendant  by  permitting  Clarkson  &  Comi^any  to 
appropriate  the  flour  covered  bj^  the  bill  of  lading  se- 
curing the  draft,  and  unless  the  plaintiff  established  by 
a  fair  preponderance   of  evidence   the   fact   that   such 
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payment  vras  not  made  by  Clarkson  &  Company  prior 
to  tlie  date  of  the  pa^^onent  of  the  money  in  controversy 
by  tlie  plaintiff  to  tlie  defendant,  and  that  the  plaintiff 
had  not  rendered  itself  liable  by  permitting  Clarkson  & 
Company  to  sell  the  flour  prior  to  the  payment  of  the 
draft,  then  I  instruct  you  that  the  plaintiff  cannot  re- 
cover in  this  action  and  your  verdict  must  be  for  the 
defendant." 

Wliether  the  action  be  regarded  as  one  upon  an  ex- 
press contract  or  an  action  for  the  recovery  of  money 
paid  under  a  mistake  of  fact,  the  plaintiff,  in  the  very 
nature  of  the  case,  must  establish  that  the  payment  was 
not  made  by  Clarkson  &  Company  to  the  Russo-Chinese 
Bank.  The  law  says  that  such  proof  must  be  made  b}^ 
the  plaintiff  and  in  case  of  a  claim  to  recover  money  paid 
under  a  mistake  of  fact,  the  fact  of  the  mistake  must 
be  established;  and  the  plaintiff  recognized  this  burden 
at  the  time  it  filed  its  complaint.  In  fact,  the  non-pay- 
ment of  the  draft  by  Clarkson  &  Company  was  the  very 
gist  of  the  action  from  the  view  point  of  the  plaintiff. 

"The  burden  of  proving  the  right  to  recover  back 
payments  is  ordinarily  on  the  plaintiff." 

30  Cyc,  1325,  and  cases  cited. 

"Upon  an  issue  raised  by  defendant  as  to  the  con- 
version of  collaterals  by  the  pledgee,  the  burden  is  on 
the  pledgee  to  account  for  them." 

31  Cyc,  870. 

"Wlien  a  creditor  receives  from  his  debtor  notes  or 
other  securities  as  collaterals  he  becomes  a  bailee  of  such 
securities  and  as  such  he  is  bound  to  use  ordinary  dili- 
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gence,  such  as  persons  usually  exercise  in  reference  to 
their  own  matters,  in  endeavoring  to  collect  such  securi- 
ties, unless  there  is  an  exjDress  agreement  relieving  him 
of  such  obligation,  and  the  true  rule  is  that  where  the 
creditor  receives  from  his  debtor  either  notes  or  obliga- 
tions of  any  kind  of  third  persons,  as  collateral  security 
for  the  payment  of  his  debt,  he  cannot,  in  the  absence 
of  an  express  agreement  to  the  contrary  maintain  his 
action  for  the  recovery  of  his  debt  without  accounting 
for  the  collaterals  by  showing  either  that  he  has  col- 
lected them  and  applied  them  as  credits  upon  the  debt, 
or  that  he  could  not  by  the  use  of  due  diligence  collect 
them  We  do  not  think  there  was  any  error,  therefore, 
in  chai'ging  the  plaintiffs  with  so  much  of  the  collaterals 
as  they  failed  to  collect  by  reason  of  their  failure  to 
exercise  due  diligence,  there  being  no  evidence  that  they 
could  not  be  collected  by  the  use  of  due  diligence." 

Montague  v.  Stelts,  15  S.  E.,  968. 

So  far  as  the  question  as  to  whether  or  not  the  draft 
was  actually  paid  by  Clarkson  &  Company  to  the  Port 
Arthur  bank  is  concerned,  we  do  not  think  there  can  be 
any  sort  of  question  as  to  the  burden  being  upon  the 
plaintiff  in  this  action  to  establish  such  fact  of  the  non- 
payment and  whether  the  actions  on  the  part  of  the 
plaintiff  in  turning  over  the  goods  to  Clarkson  &  Com- 
pany and  taking  the  letter  of  guaranty  from  Clarkson  & 
Companj^  rendered  the  plaintiff  liable  to  the  defendant, 
we  do  not  think  there  can  be  any  doubt  upon  this  propo- 
sition. The  plaintiff  had  the  legal  title,  the  absolute 
power  to  control  the  shipment;  it  exercised  that  power 
and  turned  the  goods  over  to  Clarkson  &  Company  upon 
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tlio  promise  of  Clarkson  &  Company  to  pay  for  them, 
and  the  moment  that  the  Port  Artliur  bank  took  the  let- 
ter of  guaranty  and  directed  the  release  of  the  goods 
by  the  Steamship  Company,  it  rendered  itself  liable  to 
the  National  Bank  of  Commerce  and  at  the  time  the 
remittances  of  the  amount  sued  on  in  this  action  were 
made  the  fact,  according  to  the  uncontradicted  testimony, 
was  that  the  Port  Arthur  bank  had  done  the  thing  that 
rendered  it  liable  to  the  defendant,  and  therefore  at  the 
time  such  paj-ments  were  made  the  Port  Arthur  bank 
was  under  a  legal  as  well  as  a  moral  obligation  to  pay 
the  amount  that  it  did  pay  to  the  National  Bank  of  Com- 
merce. 

.Can  it  be  said,  therefore,  that  the  money  was  paid 
under  a  mistake  of  fact,  if  the  Eusso-Chinese  Bank,  by 
reason  of  its  actions,  had  incurred  an  obligation  to  pay 
the  amount  to  the  National  Bank  of  Commerce  that  it 
did  pay  in  November  and  December,  19041  The  control 
of  the  shipment  of  flour  passed  into  the  hands  of  the 
Port  Arthur  bank.  It  had  the  legal  title  and  exercised 
acts  of  ownership  over  it,  and  the  trial  court  correctly 
instructed  the  jury  that  a  bailee  or  pledgee  was  under 
the  duty  to  account  to  its  principal  for  the  goods  fcat 
had  passed  into  its  possession  and  under  its  control,  and 
the  authorities  which  we  have  cited  abundantly  sustain 
this  proposition. 
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Tlie  Port  Arthur  bank,  not  only  by  its  acts  of  omis- 
sion but  by  its  affirmative  act  of  commission,  participated 
in  'the  loss  of  the  flour  to  the  defendant.  The  entire 
subject  matter  covered  by  the  bills  of  lading,  through 
the  acts  of  the  plaintiff  was  absolutely  lost  and  destroyed, 
so  far  as  the  defendant  was  concerned. 

"After  proof  of  loss  of  the  subject  of  a  bailment  the 
burden  is  on  the  bailee  to  show  that  he  used  diligence 
regarding  the  same." 

Hawkins  v.  Haynes,  71  Ga.,  40. 

"Wlien  a  bailee  fails  to  return  goods  at  the  end  of 
a  bailment  or  account  for  their  loss,  the  burden  is  upon 
him  to  satisfactorily  show  that  it  happened  without 
legal  negligence  upon  his  part.  This  is  equally  true, 
whether  by  the  nature  of  the  bailment  the  bailee  is  bound 
to  exercise  ordinary  care  and  diligence,  or  is  liable  only 
for  gross  neglect." 

Donlan  v.  Clarl',  45  Pac,  1. 

When  personal  propertj'  passes  into  the  possession 
of  or  under  the  control  of  a  bailee  and  proof  of  loss  is 
shovm,  the  burden  is  certainly  upon  the  bailee  to  show 
what  he  did  with  it  or  to  show  that  he  exercised  ordinary 
care  and  diligence  in  protecting  it.  Now  the  facts  in 
this  case  show — and  it  is  not  contradicted — that  the  Port 
Arthur  bank  not  only  did  not  protect  the  shipment  but 
in  disregard  of  the  instructions  under  which  he  received 
it  from  the  defendant,  it  took  over  the  flour  itself  and 
alSfirmatively  consented  that  the  same  should  be  sold  by 
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Clarkson  &  Company  undei-  t]ie  promise  of  Clarkson  & 
Company  to  pay  over  to  the  Port  Arthur  bank  the  money 
realized  from  the  sale  thereof.  We  fail  to  see  wherein 
the  Court  erred  in  instructing  the  jury  as  it  did  instnict 
it  in  this  connection. 

Fifth  and  Sixth  Instructions: 

What  we  have  heretofore  said  in  this  argument  seems 
to  us  to  answer  the  objections  to  the  fifth  and  sixtli  in- 
structions, and  we  do  not  deem  it  necessary  to  discuss 
these  instructions  further. 

Seventh  Instruction: 

The  seventh  instruction  quoted  by  the  plaintiff  on 
page  256  of  the  record  must  be  taken  in  connection  with 
what  follows  in  the  instruction  as  given  by  the  Court, 
found  in  paragraphs  one  and  two  on  page  230  of  the 
record,  wherein  the  Court  told  the  jury  that  the  Centen- 
nial Mill  Company  had  paid  the  original  draft  to  the 
defendant,  and  that  the  National  Bank  of  Commerce 
after  such  payment  was  acting  as  the  agent  of  the  Cen- 
tennial Mill  Company  and  that  it  had  a  right  to  act  as 
such  agent  and  to  carry  on  all  the  business  in  its  own 
name  had  a  right  to  maintain  an  action  in  its  own  name, 
for  the  reason  that  the  laws  of  the  State  of  Washington 
authorized  a  bailee  of  an  express  ti'ust  to  prosecute  and 
defend  actions  in  its  own  name,  and  the  defendant,  by 
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taking  title  to  the  flour  and  acting  in  its  business  was  au- 
thorized to  act  in  its  own  name  clear  through  to  the  fin- 
ish of  the  transaction,  although  it  may  now  he  acting  in 
the  interest  of  the  Centennial  Mill  Company,  the  con- 
signor of  the  flour,  and  the  instruction  was  certainly  not 
objectionable  in  view  of  the  conditions  imposed  by  the 
National  Bank  of  Commerce  in  its  letter  of  December 
5th,  1904,  wherein  it  acknowledged  the  receipt  of  the 
letter  of  November  9th,  1904.  (Record  p.  93).  And  be- 
sides, what  possible  injury  could  the  plaintiff  have  sus- 
tained even  though  said  instruction  should  be  held  by 
this  Court  to  be  erroneous?  The  jury  found  that  the 
draft  had  been  paid  by  Clarkson  &  ComiDanj^  at  Port 
Arthur,  and  any  other  errors  made  by  the  Court  in  re- 
gard to  the  protest  of  the  draft,  or  to  any  other  branch  of 
the  subject,  must  be  held  to  be  entirely  harmless. 

SIXTEENTH  ASSIGNMENT  OF  ERROR: 

Under  this  assignment  the  plaintiff  complains  of  the 
refusal  of  the  Court  to  give  certain  instructions  requested 
by  the  plaintiff.  We  think  the  trial  court  gave  the  sub- 
stance of  the  instructions  requested  by  the  plaintiff,  or 
as  much  thereof  as  the  plaintiff  was  entitled  to  have 
given.  The  remaining  instructions  requested  but  not 
given  by  the  Court,  we  think,  were  properly  refused.    We 
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shall  at  this  time  onlj-  notice  a  few  of  the  instructions 
requested. 

1.  The  first  instruction  asked  for  a  directed  verdict 
on  the  ground  that  there  was  no  proof  of  payment  of 
tlie  original  draft  by  Clarkson  &  Company  to  the  Port 
Arthur  bank.  We  have  heretofore  pointed  out  the  evi- 
dence that  we  think  abundantly  supports  the  finding  of 
the  jury  that  the  draft  was  in  fact  paid.  But  this  in- 
struction should  have  been  refused  for  another  reason, 
viz :  The  jury  might  have  found  that  the  draft  had  not 
been  paid,  and  still  the  plaintiff  would  not  have  been 
entitled  to  a  directed  verdict,  because  the  uncontradicted 
evidence  of  the  witness  Short  disclosed  that  the  Port 
Arthur  bank  had  rendered  itself  liable  for  the  value  of 
the  shipment  by  j^ermitting  Clarkson  &  Company  to  take 
over  and  sell  the  flour  under  a  promise  to  account  for 
the  proceeds  of  the  sale  thereof  to  the  Port  Arthur  bank. 
The  instruction  was  properly  refused. 

2.  The  Court  committed  no  error  in  refusing  to  give 
the  third  and  fourth  instructions  requested  by  the  plain- 
tiff. Under  the  evidence  in  this  case  the  plaintiff  did  not 
act  with  due  diligence  in  handling  the  documents  accom- 
panying the  draft.  Even  if  the  duty  of  the  Port  Arthur 
bank  was  to  look  after  the  documents  alone,  still  it 
would  not  be  absolved  from  liability  under  the  facts  in 
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tliis  case,  for  tbe  reason  that  it  did  not  undertake  to  ad- 
here to  its  limited  duty,  as  claimed  by  tbe  plaintiff,  to 
look  after  the  documents  alone, — but  it  had  the  legal  title 
to  the  goods  and  took  them  over,  requiring  Clarkson  to 
recognize  its  ownership  of  the  goods  and  acted  as  owner 
in  disposing  of  them. 

According  to  the  testimony  of  Mr.  Spencer,  a  wit- 
ness called  on  behalf  of  the  plaintiff,  and  the  testimony 
of  Mr.  Davidson,  the  duty  of  the  plaintiff  bank  at  Port 
Arthur  was  not  limited  to  caring  for  the  documents  but 
it  was  required  to  store  and  protect  the  shipment  and 
we  think  the  law  as  well  as  the  custom  imposed  this  duty 
upon  the  plaiutiif.  Being  invested  with  all  the  muni- 
ments of  title  and  having  absolute  control  of  the  ship- 
ment and  exercising  that  control,  it  certainly  was  re- 
quired to  so  handle  the  shipment  and  the  documents  as 
a  reasonably  prudent  person  would  handle  them  while 
acting  in  the  capacity  of  agent  for  another, — the  defend- 
ant in  this  case. 

3.  The  sixth  instruction  requested  fails  to  state  the 
law  correctly  in  the  first  place,  and  in  the  second  place 
it  is  not  applicable  to  the  facts  and  circumstances  in  this 
case.  A  knowledge  of  the  fact  that  Clarkson  &  Company 
were  the  agents  of  the  Steamship  Company  on  the  part 
of  the  Port  Arthur  bank  was  brought  out  by  the  testi- 
mony and  the  evidence  was  uncontradicted  that  the  Port 
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Arthur  bank  directed  Clarkson  &  Company,  as  tlio  agents 
of  the  Steamsliip  Company,  to  tuin  the  flour  over  to 
Clarkson  &  Company,  Importers,  for  sale  under  an 
agreement  on  the  part  of  Clarkson  &  Company  to  account 
for  the  proceeds  of  the  sale  to  the  Port  Arthur  bank. 

The  other  instructions  requested,  we  believe,  were 
properly  refused,  and  that  we  have  shown  sufficient  rea- 
son for  their  refusal  in  our  argument  upon  other  branches 
of  the  case. 

We  believe  that  this  Court  will  be  convinced  by  an 
examination  of  the  record  in  this  case:  That  the  Port 
Arthur  bank  received  the  draft  in  question  from  the  Na- 
tional Bank  of  Commerce,  accomi^anied  by  bills  of  lading 
that  conferred  upon  the  Port  Arthur  bank  absolute 
power  and  control  over  the  documents  and  the  flour 
covered  by  the  bills  of  lading;  that  it  presented  the  draft 
for  acceptance  to  Clarkson  &  Company;  that  the  same 
was  accepted  by  Clai-kson  &  Company  and  that  at  the 
same  time  the  Port  Arthur  bank  had  knowledge  of  the 
arrival  of  the  shipment  brought  home  to  it ;  that  the  Port 
Arthur  bank  knew  that  Clarkson  &  Company  were  the 
agents  of  the  Steamship  Company ;  that  it  not  only  knew 
that  Clarkson  &  Company  were  selling  the  flour  covered 
by  the  shipment  pledged  to  secure  the  draft;  that  the 
Port  Arthur  bank  required   Clarkson  to   enter   into   a 
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written  agreeintnt  bj'  which  the  ownership  of  the  flour 
was  recognized  in  the  Port  Arthur  bank  and  required 
Clarkson  &  Company  to  account  for  the  proceeds  of  the 
sale  of  the  flour  to  the  said  bank 

It  must  be  taken  as  established  that  Clarkson  &  Com- 
pany would  not  have  sold  the  flour  without  the  consent 
of  the  Port  Arthur  bank  The  testimony  of  Mr.  Short 
showed  that  he  knew  that  the  manager  of  Clarkson  & 
Company  would  be  sent  to  prison  if  he  sold  the  flour 
without  first  obtaining  permission  from  the  bank  to  sell 
it.  The  testimony  of  the  sole  manager  of  the  bank,  Mr. 
Of siankin,  was  not  taken  by  the  plaintiff. 

The  finding  of  the  jury  that  the  draft  had  been  paid 

by  Clarkson  &  Company  is  abundantly  supported  by  the 

testimony,  and  the  fact  must  be  apparent  to  this  Court 

from  an  examination  of  the  evidence  in  the  case  that  the 

Eusso-Chinese  Bank  was  obligated  to  pay  the  National 

Bank  of  Commerce  the  amounts  remitted  to  that  bank 

in  November  and  December,   1904,  being  the  amount 

sued  for  in  this  action    The  plaintiff  has  neither  a  legal 

or  moral  right  to  recover  the  money  in  question  and  the 

judgment  of  the  lower  Court  should  be  aflSrmed 

Eespectfully  submitted, 

E.  S.  McCORD, 
J.  A.  KERR, 

Attorneys  for  Defendant  in  Error. 
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of  Appeals 


FOR  THE 

NINTH  CIRCUIT 


No.  2182. 


RUSSO-CHINESE    BANK    (a   Cor- 
poration), 

Plaintiff  in  Error, 

vs. 
NATIONAL      BANK      OF      COM- 
MERCE OF  SEATTLE,  WASH- 
INGTON   (a  Corporation), 

Defendant  in  Error. 


SUPPLEMENTAL  BRIEF  FOR  DEFENDANT 
IN  ERROR 


Before  the  brief  of  the  plaintiff  in  error  was 
served  upon  us  we  had  prepared  our  argument  in 
support  of  the  judgment  rendered  by  the  lower 


court.  Since  receiving  the  brief  of  the  plaintiff 
in  error  we  feel  that  it  is  proper  to  make  some 
reply  to  the  argument  of  counsel  upon  a  few  propo- 
sitions advanced  by  them  in  their  brief. 

Upon  page  12  of  their  brief  counsel  contend 
that  the  court  erred  in  instructing  the  jury  that 
the  Port  Arthur  bank  became  invested  with  the 
title  and  ownership  of  the  flour.  We  have  already 
in  our  former  brief  discussed  this  alleged  error  but 
we  desire  to  make  a  few  further  observations  upon 
it.  Counsel  contend  that  by  the  giving  of  this  in- 
struction the  court  undertook  to  determine  the  rela- 
tive rights  of  the  parties  to  this  action,  upon  the 
theory  that  the  relationship  between  them  was  one 
of  vendor  and  vendee  instead  of  principal  and 
agent.  We  submit  that  the  instruction  quoted  by 
counsel  in  their  brief  negatives  this  contention.  The 
instruction  expressly  states  that  the  Russo-Chinese 
Bank  "became  invested  with  the  title  and  owner- 
ship of  the  flour  as  to  all  the  world,  except  the  Na- 
tional Bank  of  Commerce  of  Seattle,  and  had  the 
legal  right  to  sell  and  dispose  of  the  flour  and  to 
receive  the  proceeds,  subject  to  its  duty  as  an 
agent  to  account  to  the  National  Bank  of  Com- 
merce for  it."    This  proposition  of  law  was  based 


upon  the  provision  of  the  statutes  of  Washington 
making  a  bill  of  lading  properly  endorsed  and  de- 
livered a  negotiable  instrument,  and  making  the 
delivery  of  the  bill  of  lading  the  symbolical  de- 
livery of  the  flour.  The  court  refers  to  the  legal 
title  to  the  flour  but  the  entire  instruction  shows 
that  the  court  recognized  the  relation  existing  be- 
tween the  banks  as  that  of  principal  and  agent, 
but  stated  to  the  jury  that  as  to  all  the  rest  of  the 
world  the  Russo-Chinese  Bank  was  the  owner  of 
the  bill  of  lading  and  the  flour  itself;  and  it  was 
necessary  for  the  court  to  give  such  instruction 
in  view  of  the  evidence  and  testimony  that  had 
been  introduced  in  the  case. 

It  was  the  contention  of  the  plaintiff  that  the 
Steamship  Company  was  liable  for  the  loss  of  this 
flour,  but  the  evidence  showed  that  the  bank,  the 
holder  of  the  legal  title  to  the  bill  of  lading  and 
the  flour,  consented  that  the  Steamship  Company, 
through  its  agent,  A.  T.  Short,  deliver  over  the 
flour  to  Clarkson  &  Company,  importers,  for  sale, 
under  the  promise  of  Clarkson  &  Company  to  ac- 
count to  the  bank  for  the  proceeds.  The  Steam- 
ship Company  was  perfectly  justified  in  accept- 
ing the  authority  of  the  Russo-Chinese  Bank  to 


release  the  flour,  because  only  the  holder  of  the 
bill  of  lading  had  the  power  to  release  the  ship- 
ment. It  seems  to  us  that  counsel  have  misinter- 
preted and  misconstrued  the  purport  and  effect  of 
the  instruction  of  the  court  upon  this  question. 
The  entire  instruction  must  be  read  and  construed 
together,  and  in  the  latter  part  of  the  instruction, 
on  page  13  of  counsel's  brief,  the  court  expressly 
stated  that :  "as  agent  for  the  owner  it  was  obligat- 
ed to  account  for  the  amount  of  the  draft,  to  ac- 
count for  the  security  which  the  bill  of  lading 
constituted,  and  it  cannot  be  excused  from  obliga- 
tion to  account  by  saying  that  the  flour  disap- 
peared without  its  knowledge."  And  on  page  14 
of  the  brief,  the  court  says: 

"By  virtue  of  these  endorsements  and  trans- 
fers the  legal  title  to  the  draft  and  documents  and 
to  the  flour  in  question  passed  to  and  became  vested 
in  the  Russo-Chinese  Bank,  and  I  instruct  you 
that  as  a  matter  of  law  it  was  in  the  poiver  of 
the  plaintiff  to  handle,  control,  sell  and  dispose  of 
such  flour  as  its  own." 

The  Russo-Chinese  Bank  was  clothed  with  the 

legal  title  and  all  of  the  evidences  of  ownership 

and  was  in  possession  of  the  documents,  and  as 

against   everybody   except   the   National    Bank   of 

Commerce  it  had  the  power  to  handle  the  flour  as 


its  own  property,  and  had  the  power  to  direct  the 
Steamship  Company  to  release  the  flour  to  Clark- 
son  &  Company. 

And  in  view  of  the  fact  that  there  was  evi- 
dence introduced  in  the  case  showing  that  the 
bank  had  taken  over  the  flour  for  itself,  and  had 
exercised  acts  of  ownership  over  it  and  had  caused 
it  to  be  released  by  the  Steamship  Company,  the 
instruction  must  be  held  to  have  been  a  proper 
exposition  of  the  law  as  applied  to  the  issues  and 
the  testimony  in  this  case. 

As  between  the  National  Bank  of  Commerce 

and  the  Russo-Chinese  Bank  the  relationship   of 

principal  and  agent  continued  to  exist  so  far  as 

the  equitable  title  and  the  real  ownership  of  the 

draft  and  the  security  was  concerned,  and  we  have 

no  criticism  to  make  of  the  language  of  the  court 

in  Second  National  Bank  v.  Bank  of  Alma,  138  S. 

W.,  472,  where  the  court  said: 

"By  accepting  for  collection  the  draft  accom- 
panied by  the  bill  of  lading  the  plaintiff  only  be- 
came the  agent  of  the  Judge  Machine  Company  for 
that  purpose  and  it  did  not  thereby  become  the 
true  owner  of  the  draft  or  of  the  machine  which 
was  covered  by  the  bill  of  lading  accompanying 
the  draft." 

This  is  in  effect  what  the  trial  court  stated  in 
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this  case:  that  the  relation  of  principal  and  agent 

existed  between  the  two  banks  but  that  the  legal 

title  to  the  bill  of  lading  and  the  flour  was  vested  in 

the  Russo-Chinese  Bank. 

In  the  same  case  the  court  says: 

"The  collecting  bank  had  the  right  to  sue  in 
its  own  name  for  any  default  of  the  defendant 
by  reason  of  which  any  liability  was  incurred  by 
it  to  the  Judge  Machine  Company,  and  it  also 
had  the  right  to  institute  suit  against  the  defend- 
ant for  any  loss  which  it  caused  by  reason  of  a 
breach  of  duty  committed  by  it  in  collecting  the 
draft  because  the  title  thereto  had  been  actually 
transferred  to  it,  although  for  collection,  by  the 
Judge  Machine  Company." 

On  pages  24  and  27  of  their  brief  counsel  cite 
the  case  of  National  Bank  v.  Merchants  Bank,  91 
U.  S.,  92,  in  support  of  their  contention  that  col- 
lecting banks  do  not  acquire  title  to  documents,  or 
to  the  property  represented  thereby,  sent  it  for 
collection.  The  case  only  refers  to  the  real  owner- 
ship and  not  to  the  legal  title, — and  counsel  seem 
to  rely  with  great  confidence  upon  the  language  of 
the  Supreme  Court  in  that  case,  and  have  requested 
this  court  to  examine  the  opinion  in  that  case  with 
great  care.  We  join  in  the  request  that  the  court 
consider  the  case  of  National  Bank  v.  Merchants 
Bank,  91  U.  S.,  92,  carefully. 


In  the  case  at  bar  the  draft  was  drawn  upon 
Clarkson  &  Company  with  documents  attached  to  be 
delivered  only  upon  payment;  in  that  case  it  was  a 
time  draft  drawn  against  a  consignment  to  order 
"/or  collection.^^  In  this  case  the  draft  was  drawn 
with  the  documents  attached  to  be  delivered  only  up- 
on payment.  In  that  case  the  drafts  were  deposited 
in  the  bank  for  collection  and  there  were  no  in- 
structions by  the  forwarding  bank  as  to  what 
should  be  done  with  the  drafts  during  the  time 
intervening  between  acceptance  of  the  drafts  and 
the  date  of  payment;  and  the  court  held  that  in 
the  absence  of  specific  instructions  the  collecting 
bank  was  justified  in  surrendering  the  bill  of 
lading  at  the  time  the  draft  was  accepted.  The 
court  in  that  case  clearly  indicates  that  if  the  bill 
of  lading  was  not  intended  to  be  delivered  up  upon 
acceptance  some  words  should  have  been  used  to 
indicate  the  agreement  of  the  parties;  that  in  the 
absence  of  such  agreement  the  presumption  con- 
trolled and  it  was  the  duty  of  the  collecting  bank 
to  deliver  the  documents  upon  acceptance  of  the 
draft.  But  in  the  case  at  bar  the  Russo-Chinese 
Bank  was  expressly  notified  not  to  deliver  the  bill 
of  lading  or  the  flour  until  the  draft  was  paid,  and 
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the  evidence  showed  and  the  jury  found  that  the 
Russo-Chinese  Bank  did  in  effect  deliver  the  docu- 
ments and  the  flour  by  notifying  the  Steamship 
Company  to  turn  over  the  flour  to  Clarkson  &  Com- 
pany, importers,  and  by  taking  the  letter  of  guar- 
anty, and  by  requiring  an  agreement  on  the  part 
of  Clarkson  &  Company  to  account  for  the  pro- 
ceeds of  the  sale  of  the  flour,  and  by  consenting 
affirmatively  to  its  sale.  The  distinction  between 
the  case  cited  and  the  case  at  bar  is  fundamental. 
The  questions  involved  and  all  of  the  circumstances 
and  surroundings  were  entirely  different;  and  in 
the  case  of  National  Bank  v.  Merchants  Bank  the 
court  further  says,  that  the  drawer  of  the  draft 
and  drawee  could  have  made  an  agreement  had 
they  seen  fit  with  reference  to  the  transaction,  and 
in  the  case  at  bar  the  agreement  was  made  that  the 
bill  of  lading  and  the  flour  were  not  to  be  delivered 
until  payment. 

And  in  National  Bank  v.  Merchants  Bank  the 
court  refers  to  a  Massachusetts  case,  and  says: 

''In  Stollenwreck  v.  Thatcher,  115  Mass.,  224, 
there  were  instructions  to  the  agent  to  deliver  the 
bill  of  lading  only  on  payment  of  the  draft,  and 
it  was  held  that  the  special  agent  thus  instructed 
could  not  bind  his  principal  by  a  delivery  of  the 
bill  without  such  payment.  Nothing  was  decided 
that  is  pertinent  to  the  present  case." 


And  in  the  case  of  Wisconsin  Bank  v.  Bank  of 
British  North  America,  21  Upper  Canada  Queen's 
Bench  Reports,  284,  the  draft  was  sent  to  a  collect- 
ing bank  *'for  collection"  and  there  were  no  instruc- 
tions to  hold  the  documents  until  the  draft  was  paid. 

Counsel  also  cite  the  case  of  Gregg  v.  Bank  of 

Columbia,  52  S.  E.  195,  in  which  the  court  said: 

'The  Chicago  owner  of  the  corn  had  to  the 
drafts  and  bills  of  lading  invested  the  Bank  of 
Columbia  with  legal  authority  to  offer  the  corn 
to  Miot,  whether  as  purchaser  or  as  agent  of  the 
plaintiff  is  not  material.  But  when  he  refused  to 
take  it  the  authority  of  the  bank  was  at  an  end, 
and  it  had  no  more  right  to  sell  the  flour  to  an- 
other than  if  it  had  never  had  the  drafts." 

This  language  only  refers  to  the  ownership 
existing  between  the  drawer  and  the  Bank  of 
Columbia.  The  case  does  not  undertake  to  hold 
that  the  purchaser  of  the  corn  would  not  be  pro- 
tected in  buying  the  same  from  the  Bank  of  Colum- 
bia, which  was  invested  with  the  legal  title,  and 
the  court  held  that  the  Bank  of  Columbia  in  sell- 
ing the  corn  to  a  third  party  was  liable  to  the  real 
owner  for  the  highest  market  value  thereof. 

So  in  this  case,  the  Russo-Chinese  Bank,  as 
the  trial  court  correctly  stated,  had  the  power  to 
sell  the  flour  or  dispose  of  it,  or  handle  it  in  any 
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way  that  an  owner  might  handle  it.  It  had  the 
power  to  direct  the  Steamship  Company  to  release 
it  and  to  direct  Clarkson  &  Company  to  take  it 
over  and  sell  it  and  account  to  it  for  the  proceeds 
of  the  sale;  but  by  doing  so  it  converted  the  flour 
to  its  own  use,  made  it  its  own  property  and  ren- 
dered itself  liable  for  the  value  thereof  at  the  high- 
est market  price  to  the  National  Bank  of  Com- 
merce, and  the  conversion  took  place  when  the 
Russo-Chinese  Bank  gave  Clarkson  &  Company 
permission  to  sell  it  and  authorized  the  Steamship 
Company  to  deliver  it  to  Clarkson  &  Company. 
And  the  value  of  the  flour  is  shown  by  the  testi- 
mony to  have  been  considerably  more  than  the 
amount  of  the  draft,  and  under  the  authority  of 
the  case  of  Gregg  v.  Bank  of  Columbia  the  National 
Bank  of  Commerce  would  have  been  entitled,  had 
it  seen  fit  to  do  so,  to  hold  the  Russo-Chinese  Bank 
accountable  for  the  value  of  the  flour  at  the  highest 
market  price,  if  that  value  exceeded  the  amount  of 
the  draft,  and  the  testimony  conclusively  shows 
that  it  did.  And  the  evidence  showing  that  the 
Russo-Chinese  Bank  had  converted  this  flour  to 
its  own  use  and  that  it  was  of  a  greater  value  than 
the  amount  of  the  draft,  how  can  it  be  said  with 
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any  degree  of  fairness  that  the  Russo-Chinese 
Bank  was  not  indebted  to  the  National  Bank  of 
Commerce  for  the  amount  of  the  remittances  made 
in  November  and  December,  1904,  the  recovery  of 
which  is  sought  in  this  action? 

If  we  are  correct  in  this  view,  and  we  think 
the  authorities  cited  by  counsel  for  plaintiff  clearly 
support  it,  then  it  is  manifest  that  any  errors  that 
might  have  been  committed  by  the  trial  court  as 
to  the  duty  of  the  Russo-Chinese  Bank  to  insure, 
store  and  guard  the  flour  become  wholly  imma- 
terial and  harmless,  and  it  is  wholly  immaterial 
whether  the  flour  was  insured  or  stored,  in  the 
light  of  the  fact  found  by  the  jury  that  the  Russo- 
Chinese  Bank  did  take  over  the  flour,  and  did 
by  its  affirmative  actions  allow  it  to  be  appropri- 
ated by  Clarkson  &  Company  under  their  promise 
to  account  for  the  proceeds  of  its  sale. 

Counsel  contend  that  the  sole  duty  of  the 
Russo-Chinese  Bank  was  to  present  the  draft  for 
acceptance  and  when  accepted  to  hold  the  docu- 
ments, and  do  nothing  else  in  connection  with  the 
matter  until  the  day  of  payment.  And,  for  the 
sake  of  argument,  assuming  that  this  is  the  law, 
it  is  wholly  inapplicable  to  the  facts  and  circum- 
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stances  surrounding  this  case.  The  Russo-Chinese 
Bank  was  not  content  to  hold  the  documents  in 
the  manner  that  counsel  for  plaintiff  assert  that 
it  should  have  held  them  between  the  day  of 
acceptance  of  the  draft  and  the  day  of  payment; 
but  it  undertook  to  act  as  the  owner  of  the  flour, 
exercised  dominion  over  it  and  consented  that 
Clarkson  &  Company  take  the  flour  and  sell  it, 
and  consented  to  the  Steamship  Company  releas- 
ing it  to  Clarkson  &  Company.  In  all  good  con- 
science can  it  be  seriously  contended  that  a  col- 
lecting bank  has  fulfilled  its  whole  duty  as  a  col- 
lecting agent,  by  simply  holding  the  documents  in 
its  physical  possession  while  taking  such  action 
as  operates  to  release  the  goods  covered  by  the 
documents  to  a  third  party,  in  violation  of  instruc- 
tions not  to  deliver  the  documents  and  the  goods 
represented  by  them  until  the  draft  had  been  fully 
paid?  It  would  be  unconscionable  and  monstrous 
to  permit  a  collecting  bank  to  so  manipulate  and 
handle  the  security  by  its  affirmative  act  as  to  de- 
prive the  forwarding  bank  of  the  proceeds  thereof; 
and  the  jury  doubtless  found  that  the  testimony 
of  Mr.  Short,  to  the  effect  that  the  letter  of  guar- 
anty so  frequently  referred  to  by  us,  was  actually 
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taken  by  the  Russo-Chinese  Bank  and  the  flour 
released  by  its  affirmative  act.  And  in  view  of 
the  testimony  the  alleged  errors  of  the  court,  if 
any,  as  to  the  duty  of  the  Russo-Chinese  Bank,  or 
any  collecting  bank,  in  handling  the  documents  or 
the  goods  between  the  date  of  acceptance  and  the 
date  of  payment  become  wholly  immaterial  and 
harmless. 

On  page  40  and  subsequent  pages  of  their 
brief  counsel  for  plaintiff  contend  that  the  court 
erred  in  refusing  to  instruct  the  jury  that  the 
draft  on  Clarkson  had  not  been  paid.  In  our 
former  brief  we  pointed  out  the  evidence  tending 
to  show  payment.  There  was  unquestionably  a 
conflict  of  testimony  upon  this  point,  but  it  is  the 
function  of  the  jury  to  pass  upon  controverted 
questions  of  fact  and  conflicting  evidence,  and  this 
court  will  not  undertake  to  determine  or  pass  upon 
the  weight  of  the  testimony. 

Moreover,  we  contend  that  the  burden  of 
proof  was  upon  the  plaintiff  to  establish  that  the 
draft  had  not  been  paid  and  it  is  within  the 
province  of  the  jury  to  have  disbelieved  the  testi- 
mony of  the  plaintiff's  witnesses  as  to  the  non- 
payment, even  though  such  evidence  was  uncon- 
tradicted. 
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"But  it  seems  to  us  that  if  we  concede  that  if 
appellant's  witnesses  did  testify  to  facts  sufficient 
to  show  that  Veratt  was  an  independent  con- 
tractor, and  that  there  is  nothing  on  the  face  of 
the  record  that  directly  contradicts  him,  it  still 
would  be  going  too  far  for  this  court  to  reverse 
the  cause  and  direct  a  judgment  in  favor  of  the 
appellant. 

"There  still  remains  the  question  of  the  cred- 
ibility of  the  witness.  This  was  a  question  peculiar- 
ly within  the  province  of  the  lower  court  and  the 
jury  to  determine.  They  could  observe  his  con- 
duct upon  the  witness  stand,  his  apparent  frank- 
ness or  lack  of  frankness,  and  his  demeanor  gener- 
ally. These  matters  are  not  depicted  in  the  rec- 
ord and  this  court  is  without  opportunity  to  know 
how  far  the  witness's  credibility  was  affected  by 
them.  When,  therefore,  the  trial  judge  and  the 
jury  both  find  that  his  evidence  was  not  sufficient 
to  overcome  the  case  made  by  the  respondent,  this 
court  ought  not  to  interfere  with  their  finding." 

Johnson  v.  Great  Northern  Lumber  Co.,  48 

Wash.,  325. 


On  page  46  of  brief  of  counsel  for  plaintiff 

it  is  contended  that  there  is  no  evidence  of  any 

neglect  on  the  part  of  the  Port  Arthur  branch,  and 

upon  page  48  of  their  brief  counsel  say: 

"It  will  be  admitted  at  once  that  the  Port 
Arthur  branch  did  not  have  the  right  to  deliver 
these  bills  of  lading  or  permit  the  Steamship  Com- 
pany to  discharge  the  flour  without  the  surrender 
of  the  bills  of  lading.     Such  a  step  would  have 
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been  in  direct  violation  of  the  letter  of  instruc- 
tions sent  by  the  Seattle  bank.  In  this  connec- 
tion it  becomes  necessary  to  examine  somewhat 
narrowly  the  procedure  which  it  is  claimed  by  the 
witness  Short  he  was  authorized  by  the  bank  to 
take." 

When  this  court  reads  the  testimony  of  Mr. 
Short,  we  think  it  will  be  impressed  by  the  eminent 
fairness  of  the  witness  and  will  reach  the  same 
conclusion  that  the  jury  did  as  to  the  truth  of 
his  statement  in  regard  to  the  letter  of  guaranty 
and  the  consent  on  the  part  of  the  bank  to  Clark- 
son,  and  the  taking  over  of  the  flour  and  selling 
it  by  Clarkson  under  a  promise  to  account  to  the 
Russo-Chinese  Bank  for  the  proceeds  of  the  sale 
thereof;  but  even  though  this  court  should  reach 
a  contrary  conclusion,  still  it  is  necessarily  bound 
by  the  finding  of  the  jury  as  to  the  credibility  to 
be  attached  to  the  testimony  of  Mr.  Short.  There 
is  no  question  as  to  Mr.  Short  clearly  testifying  to 
the  action  of  the  Russo-Chinese  Bank  in  directing 
the  Steamship  Company  to  release  the  flour  and  in 
taking  the  letter  of  guaranty  which  compelled 
Clarkson  &  Company  to  recognize  the  ownership 
of  the' flour  in  the  Russo-Chinese  Bank,  which  acts 
counsel  admit  in  the  quotation  from  their  brief 
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above  set  forth,  were  in  violation  of  the  instruc- 
tions given  by  the  Seattle  bank  to  the  Port  Arthur 
branch  in  regard  to  the  handling  of  the  ship- 
ment. 

The  errors  discussed  by  counsel  as  to  the  ad- 
missibility of  testimony  we  think  we  have  suf- 
ficiently covered  in  our  former  brief. 

But  even  assuming  that  all  of  the  testimony 
with  regard  to  custom  and  usage  was  erroneous, 
the  court  must  find,  in  view  of  the  special  finding 
of  the  jury  as  to  the  payment  of  the  draft  that 
such  errors  were  wholly  immaterial.  For  if  the 
draft  was  in  fact  paid,  or  if  the  jury  found  that 
there  was  not  sufficient  evidence  to  show  that  it 
was  not  paid  by  Clarkson  &  Company,  then  what 
possible  materiality  can  there  be  in  contending 
that  the  court  erred  in  admitting  or  rejecting 
testimony  as  to  custom  or  usage? 

On  pages  56  and  57  of  their  brief  counsel  for 
plaintiff  refer  to  the  testimony  of  Davidson,  and 
contend  that  Davidson  was  not  referring  to  the 
flour  shipped  on  the  Steamship  "Hyades"  but  was 
referring  to  the  flour  later  shipped  on  the  Steam- 
ship "Pleiades." 

It  is  true  that  Davidson  was  somewhat  con- 
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fused  as  to  what  vessel  brought  the  shipment  se- 
curing the  draft  in  question,  but  he  stated  that 
he  did  not  know  whether  it  was  the  "Hyades" 
or  the  'Tleiades"  but  that  he  referred  to  the  ves- 
sel that  arrived  at  Port  Arthur  about  February 
9th.  He  also  stated  in  his  testimony  that  it  had 
been  seven  or  eight  years  since  the  transaction 
occurred  and  that  he  was  not  sure  as  to  the  ves- 
sel. 

But  Davidson  was  clearly  referring — and  his 
testimony  shows  it — to  the  vessel  that  brought  the 
flour  securing  the  draft  in  controversy.  Moreover, 
the  evidence  of  Mr.  Short  clears  the  matter  up 
conclusively.  Short  testified  that  there  were  only 
6000  to  8000  sacks  of  flour  in  Clarkson's  ware- 
house on  the  arrival  of  the  "Hyades"  containing 
about  36,000  sacks.  The  "Pleiades,"  according  to 
Short's  testimony  arrived  at  Port  Arthur  about 
the  9th  of  February  and  only  unloaded  about  1500 
sacks.  The  balance  of  the  flour  on  the  "Pleiades" 
was  taken  away  from  Port  Arthur  to  Che-foo  and 
there  unloaded.  Short  left  Port  Arthur  on  the 
"Pleiades"  when  she  sailed  shortly  after  the  9th 
of  February,  and  it  is  clear  that  Davidson  could 
not  have  had  in  mind  the  Steamship  "Pleiades" 
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but  did  have  in  mind  the  "Hyades"  which  was  the 
vessel  that  brought  the  flour  that  is  now  in  con- 
troversy. Moreover,  Davidson's  testimony  is  to 
the  effect  that  the  flour  that  came  on  the  vessel 
he  had  in  mind  was  sold  in  part  by  him  to  Gins- 
burg — or  that  he  agreed  to  sell  the  same  to  Gins- 
burg.  It  seems  to  us  that  the  attempt  to  discredit 
Davidson's  testimony  by  this  confusion  of  the  two 
steamers  or  by  his  mistake  as  to  a  date  is  al- 
together trivial  and  unworthy  of  consideration  by 
this  court,  especially  in  view  of  the  fact  that  the 
jury  heard  the  testimony  and  by  their  verdict  show 
that  they  did  not  discredit  Davidson's  testimony. 

Paragraph  2  of  said  page  60  predicates  an 
error  upon  the  refusal  of  the  court  to  give  an  in- 
struction that  the  Seattle  bank  was  entitled  to 
recover  only  the  actual  damages  suffered  by  rea- 
son of  negligence,  and  contend  that  the  instruc- 
tion requested  was  pertinent  with  reference  to 
the  permission  given  Short  by  the  manager  of 
the  bank  to  take  over  the  flour  and  further  con- 
tend that  there  was  no  showing  that  any  action 
was  ever  taken  under  the  permission  and  no  flour 
ever  disposed  of  under  it. 

We  can  hardly  understand  the  purport  of  the 
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contention  of  counsel  in  view  of  the  evidence.  The 
uncontradicted  testimony  shows  that  flour  was 
worth  about  two  and  one-half  roubles  per  sack  and 
that  by  reason  of  the  consent  given  Clarkson  & 
Company  to  take  over  and  sell  the  flour,  the  flour 
which  was  held  as  security  for  the  draft  in  ques- 
tion disappeared  and  the  evidence  shows  that  this 
flour,  or  a  considerable  part  of  it,  was  sold  to  Gins- 
burg;  that  the  Port  Arthur  bank  knew  of  the  sell- 
ing to  Ginsburg,  succeeded  in  diverting  the  sale 
made  by  Davidson  to  Ginsburg;  co-operated  with 
Clarkson  in  selling  the  flour  to  Ginsburg  at  an  in- 
creased price  and  that  the  proceeds  of  the  flour 
sold  to  Ginsburg,  to  the  extent  of  67,000  roubles, 
Vv^ere  actually  received  by  the  Port  Arthur  bank. 
Manifestly  Clarkson  &  Company  would  not  have 
sold  the  flour  without  the  permission  of  the  bank 
and  the  damage  and  injury  of  the  Seattle  bank 
clearly  resulted  from  this  permission  so  given  and 
from  the  affirmative  action  of  the  Port  Arthur 
bank. 

We  fail  to  see  how  it  can  be  seriously  con- 
tended that  there  was  no  proof  of  acting  by  Clark- 
son &  Company  under  the  letter  of  guaranty  and 
the  permission  given  them  to  take  over  the  flour 
from  the  Steamship  Company. 
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On  page  61  of  the  brief  for  plaintiff  in  error 
counsel  complain  of  the  refusal  of  the  court  to 
give  the  instruction  requested,  to  the  effect  that 
there  was  no  necessity  on  the  part  of  the  Port 
Arthur  bank  to  notify  the  defendant  that  Clark- 
son  &  Company  were  the  agents  of  the  Steamship 
Company,  if  the  Centennial  Mill  Company,  or  its 
representative,  already  knew  that  fact. 

Such  instruction  was  wholly  immaterial  and 
was  in  no  way  pertinent  to  the  facts  in  the  case. 
Whether  the  Centennial  Mill  Company  knew  that 
Clarkson  was  the  agent  of  the  Steamship  Com- 
pany or  not,  it  had  the  right  to  assume  that  the 
Steamship  Company  would  fulfill  its  duty  and  hold 
the  flour  in  accordance  with  the  terms  of  the  bills 
of  lading.  But  the  uncontradicted  testimony 
shows — or  at  least  the  testimony  of  Mr.  Short 
shows — that  the  Port  Arthur  bank  affirmatively 
consented  to  the  action  of  the  Steamship  Company 
in  surrendering  the  flour  at  a  time  when  the  Port 
Arthur  bank  was  invested  with  the  legal  title  to 
the  bills  of  lading  and  had  such  bills  of  lading  in 
its  custody  and  possession. 

On  pages  61,  62  and  63  of  the  brief  of  coun- 
sel for  the  plaintiff  in  error  it  is  contended  that 
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owing  to  the  fact  that  the  Centennial  Mill  Com- 
pany had  paid  to  the  National  Bank  of  Commerce 
the  amount  of  the  original  draft  and  that  the  Na- 
tional Bank  of  Commerce,  when  it  received  the 
remittance  sued  for  in  this  action  in  November 
and  December,  1904,  paid  the  same  over  to  the 
Mill  Company,  the  National  Bank  of  Commerce 
was  in  no  way  interested  in  the  transaction  and 
could  not  defend  the  action  brought  against  it  for 
the  recovery  of  this  money.  It  is  further  contended 
that  the  Centennial  Mill  Company  is  the  real  party 
in  interest  and  that  if  anyone  has  a  claim  against 
the  Port  Arthur  bank  it  is  the  Centennial  Mill 
Company  and  not  the  National  Bank  of  Com- 
merce. 

In  making  this  contention  counsel  must  have 
overlooked  Section  180  of  1  Bal.  &  Rem.  Code, 
which  is  as  follows: 

"An  executor  or  administrator  or  guardian  of 
a  minor  or  person  of  unsound  mind,  a  trustee  of 
an  express  trust,  or  a  person  authorized  by  statute, 
may  sue  without  joining  the  person  for  whose 
benefit  the  suit  is  prosecuted.  A  trustee  of  an 
express  trust,  within  the  meaning  of  this  section, 
shall  be  construed  to  include  a  person  with  whom 
or  in  whose  name  a  contract  is  made  for  the  benefit 
of  another." 


22 

The  Centennial  Mill  Company  vested  in  the 
National  Bank  of  Commerce  the  legal  title  to  the 
draft,  the  documents  and  the  shipment  itself  and 
it  undertook  to  carry  out  the  business  of  the  Mill 
Company  in  the  collection  of  the  draft  and  in  the 
handling  of  the  entire  transaction.  It  was  acting 
as  a  trustee  or  agent  for  the  Mill  Company,  and 
under  the  statute  it  seems  to  us  to  be  the  only  per- 
son who  could  have  maintained  an  action  for  the 
damages  in  question. 

It  is  possible,  as  the  National  Bank  of  Com- 
merce was  acting  as  the  trustee  or  agent  of  the 
Centennial  Mill  Company,  that  any  defense  the 
Port  Arthur  bank  might  have  had  against  the 
Mill  Company  could  have  been  asserted  against 
the  National  Bank  of  Commerce.  But  there  is  no 
such  question  involved  in  this  controversy.  If  this 
be  true,  then  the  converse  ought  to  follow — that 
the  National  Bank  of  Commerce,  acting  for  the 
Centennial  Mill  Company,  ought  to  be  permitted 
to  set  up  any  defense  against  the  Port  Arthur 
bank  which  the  Mill  Company  might  have  inter- 
posed. In  fact  the  case  of  Second  National  Bank 
V.  Bank  of  Alma,  138  S.  W.,  474,  cited  by  counsel 
for  the  plaintiff  in  effect  upholds  the  right  of  the 
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defendant  to  interpose  any  defense  that  was  avail- 
able to  the  Mill  Company. 

The  real  beneficial  owner  of  the  flour  was  of 
course  the  Centennial  Mill  Company.  The  Na- 
tional Bank  of  Commerce  was  its  agent.  The  Seat- 
tle bank  undertook  to  handle  the  shipment  as  the 
agent  of  the  Centennial  Mill  Company.  The  fact 
that  the  Mill  Company  could  not  proceed  against 
the  Seattle  bank  for  the  negligence  of  the  Port 
Arthur  bank  affords  no  reason  for  holding  that  the 
Seattle  bank,  the  agent  of  the  Mill  Company,  can- 
not avail  itself  of  the  defense  of  negligence  on  the 
part  of  the  Port  Arthur  bank  in  protecting  the 
interests  of  the  Mill  Company.  The  trustee  of 
an  express  trust  ought  to  be  permitted  to  avail 
itself  of  any  defenses  that  are  available  to  the 
beneficiaries  under  the  trust. 

Assuming  that  the  draft  for  $36,194.80  was 
in  fact  paid  by  Clarkson  &  Comany  to  the  Port 
Arthur  bank  and  that  it  has  wrongfully  retained 
such  money,  and  had  it  in  its  possession  at  the 
time  the  remittances  were  made  by  it  to  the  Seattle 
bank  in  November  and  December,  1904,  even  under 
such  circumstances,  if  counsel's  contention  is  cor- 
rect, the  National  Bank  of  Commerce  could  not 
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interpose  such  defense,  because — as  counsel  say — 
the  Centennial  Mill  Company  had  relieved  the 
National  Bank  of  Commerce  of  liability  for  the 
wrongful  or  negligent  acts  of  the  Port  Arthur 
branch.  Such  a  holding  by  this  court  would  seem 
to  be  most  unconscionable  and  unreasonable. 

We  fail  to  see  upon  what  principle  of  law  or 
fair  dealing  the  defendant  should  be  required  to 
refund  the  money  in  controversy  to  the  plaintiff 
and  then  sue  the  Mill  Company  to  recover  it  back, 
when  it  manifestly  appears,  as  the  lower  court  in- 
structed the  jury,  that  the  National  Bank  of  Com- 
merce was  acting  as  the  agent  or  trustee  of  an 
express  trust  of  which  the  Centennial  Mill  Com- 
pany was  the  beneficiary. 

"A  trustee  may  set  up  in  his  character  as 
trustee  any  defense  which  the  cestuis  que  trustent, 
were  they  in  person  defending  the  action  might 
urge  in  their  own  behalf." 

39  Cyc,  450. 

Wagnon  v.  Pease,  30  S.  E.,  895. 

Respectfully  submitted, 

KERR  &  McCORD, 
Attorneys  for  Defendant  in  Error. 
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No.  2182 

IN    THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


EUSSO-CHINESE  BANK  (a  corporation), 

Plaintiff  in  Error, 
vs. 

THE  NATIONAL  BANK  OF  COMMERCE 
OF  SEATTLE,  WASHINGTON, 

Defendant  in  Error. 


PETITION    FOR    REHEARING. 


To   the  EonoraUe   William  B.   Gilbert,  Presiding 
Judge,  and  the  Associate  Judges  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit: 
Plaintiff    in    error    respectfully    requests    a    re- 
hearing in  this  case. 

This  court,  in  its  opinion  affirming  the  judgment, 
has  discussed  but  a  single  phase  of  the  case.  It  has 
concluded  "that  the  special  verdict  of  the  jury 
finding  that  the  Port  Arthur  branch  of  the  Russo- 
Chinese  Bank  did  receive  payment  of  the  draft 
dated  December  11,  1903"  is  conclusive,  and  that 


there   is   at   least   some   evidence   to   support   such 
verdict. 

In  our  brief,  we  had  more  particularly  discussed 
the  instructions  given  by  the  trial  court  concern- 
ing the  obligations  and  relations  of  the  Port 
Arthur  branch  to  the  consignment  of  flour,  for  the 
reason  that  it  seemed  that  these  instructions  were 
fundamental  and  necessarily  must  control  any  ver- 
dict, whether  general  or  special,  of  the  jury;  and 
that  if  correct,  they  were  tantamount  to  a  direc- 
tion to  find  for  the  defendant;  and  that  if  in- 
correct, they  must  necessarily  result  in  a  reversal 
because  upon  a  subject  matter  necessarily  and  di- 
rectly germane  to  the  relations  between  the  parties 
and  of  necessity  underlying  and  controlling  any 
verdict  that  might  be  rendered  upon  the  facts. 

For  this  reason  we  now  take  the  liberty  of  first 
referring  more  at  length  to  the  testimony  which 
may  or  may  not  support  this  special  verdict,  and 
shall  next  urge  that  certain  instructions  of  the 
court,  if  erroneous,  must  necessitate  a  reversal,  not- 
withstanding the  special  verdict. 


WE  STILL  UKGE  THAT  THERE  IS  NO  LEGITIMATE  EVIDENCE 
THAT  THE  DRAFT  IN  QUESTION  HAS  EVER  BEEN  PAID  IN 
WHOLE  OR  IN  PART.  UPON  THE  CONTRARY,  THAT  THE 
EVIDENCE  IS  CLEAR  AND  CONCLUSIVE  THAT  IT  HAS 
NEVER  BEEN  PAID. 

We  first  give  a  copy  of  the  first  portion  of  the 
court's  opinion  on  this  subject  to  the  end  that  the 


court  may  consider  it  in  detail   with  more  visual 
convenience. 

"We  find  in  the  evidence  of  the  defendant's 
witnesses  Davidson  and  Short,  and  in  that  of 
Clarkson,  as  well  as  in  the  circumstances  of  the 
case,  much  evidence  upon  w4iich  the  special 
verdict  might  well  have  been  based.  The  rec- 
ord shows  that  there  had  been  many  other  simi- 
lar drafts,  accompanied  by  similar  documents, 
sent  by  the  Seattle  bank  to  the  Port  Arthur 
bank  for  flour  sold  by  the  Centennial  Mill 
Company,  and  that  the  plaintiff  bank  was  fa- 
miliar with  the  business  of  Clarkson  &  Co., 
and,  indeed,  was  mainly  instrumental  in  the 
establishment  of  that  firm  at  Port  Arthur. 
Clarkson  &  Co.  also  had  a  place  of  business 
at  Vladivostok,  where  its  main  office  was — 
Davidson  during  most  of  the  times  in  ques- 
tion being  its  manager  at  Port  Arthur,  and 
Short  its  assistant  manager  there,  a  Mr.  Of- 
siankin  being  during  all  of  the  times  in  ques- 
tion the  manager  of  the  plaintiff  bank  at  Port 
Arthur,  and  subsequently,  and  at  the  time  of 
the  taking  of  the  testimony  in  this  case,  being 
the  manager  of  the  Vladivostok  branch  of  the 
plaintiff'  in  error.  The  record  shows  that  Clark- 
son &  Co.  were  the  agents  of  the  steamship 
company  that  carried  the  flour  in  question 
from  Seattle  to  Port  Arthur  and  were  also  im- 
porters, merchants,  and  insurance  agents,  and 
had  one  of  the  three  warehouses  at  Port  Ar- 
thur, all  of  which  facts  were  well  known  to  the 
Port  Arthur  bank.  The  flour  in  question  was 
carried  to  Port  Arthur  by  the  ship  Hyades, 
which  reached  there  about  the  middle  of  Jan- 
uary, 1904.  The  evidence  also  shows  that  Clark- 
son &  Co.  were  large  customers  of  the  bank. 
The  succeeding  ship  of  the  steamship  com- 
pany, also  carrying  flour  among  other  things, 
reached   Port   Arthur   about   the   7th   of   Feb- 


ruary,  1904.  Short  testified,  among  otlier  things, 
that  when  the  Hyades  arrived  with  the  35,312 
quarter-sacks  of  flour  in  question,  there  were 
but  from  six  to  eight  thousand  sacks  in  Clark- 
son  &  Co.'s  warehouse,  and  that  wlien  that  ship- 
ment arrived  he  went  to  the  Port  Arthur  bank 
on  behalf  of  Clarkson  .&  Co.  to  accept  the  draft 
drawn  for  the  purchase  price  of  it,  and  did 
so;  that  wdien  he  accepted  the  draft  Mr.  Of- 
sianldn,    on    behalf    of    the    bank,    authorized 
Clarkson  &  Co.  to  take   immediate  possession 
of  the  flour  and  sell  it,  and  that  he.  Short,  on 
behalf  of   that   firm,   gave   the   bank   what   he 
designates  as  a  'letter  of  guaranty'  and  what 
Davidson  in  his  deposition  designates   as  one 
of  'hypothecation',  recognizing  the  flour  as  the 
property  of  the  bank  until  paid  for  and  agree- 
ing to  pay  over  to  the  bank  the  proceeds  thereof 
until  full  payment  was  made;  that  the  letter 
was   'the   regular   form   of  bank   guaranty;   it 
was  a  printed  form',   said  the  witness.     And 
both   Short  and  Davidson  testified  that   what 
was  done  in  the  matter  of  the  shipment  here  in 
question  was  in  accordance  with  a  long-estab- 
lished custom  between  the  Port  Arthur  bank 
and    Clarkson    &    Co. — Short    testifying    that 
'from  the  year  1900  the  same  rule  existed.    We 
always    gave    the   bank   a    letter   of    guaranty 
against — a  letter  of  guaranty  to  take  delivery 
of  the  cargo  and  the  cargo  belonged  to  them 
imtil  it  was  paid  for,  and  we  sold  it  out  and 
deposited  the  money  in  the  bank  from  time  to 
time  as  Clarkson  &  Co.  got  it  in'.     Davidson 
in   his   deposition    corroborates    the    testimony 
of  Short  in  that  regard,  and  it  is  a  most  sig- 
nificant circumstance  that  although  it  appears 
from   the   evidence   that   during   the   times   it 
was  being  taken  Mr,  Ofsiankin  was  the  manager 
of  the  plaintiff  in  error's  bank  at  Vladivostok 
he  was  not  called  to  contradict  the  testimony  of 
Short  and  Davidson;  nor  did  the  plaintilf  in 


error  produce  tlic  written  agreement  between 
the  parties  delivered  to  the  bank  according  to 
the  testimon}^  of  those  witnesses,  nor  in  any 
way  account  for  it.  Short  testified  that  upon 
the  acceptance  by  Chirkson  &  Co.  of  the  draft 
in  question  and  the  delivery  by  that  firm  to 
the  Port  Arthur  bank  of  the  documents  men- 
tioned, Clarkson  c£-  Co.  took  possession  of  the 
3o,312  quarter-sacks  of  four  and  that  they  there- 
upon commenced  selUncj  it  and  paying  into  the 
hank  the  proceeds  thereof  is  a  fair  inference 
from  his  testimony  as  well  as  that  of  David- 
son." 

We  have  italicized  the  concluding  portion  of  this 
opinion  as  more  particularly  the  portion  thereof 
which  comments  upon  testimony  tending  to  show 
that,  in  the  language  of  the  special  verdict,  the  Port 
Arthur  branch  did  receive  '  pajnuent  of  the  draft 
dated  December  11,  1903,  on  account  of  which  the 
plaintiff  made  the  remittance  to  the  defendant  al- 
leged in  the  complaint. 

Examining  now  the  foregoing  statement  more  in 
detail,  it  is  first  said  that  many  other  similar  drafts, 
accompanied  by  similar  documents,  had  been  sent 
by  the  Seattle  bank  to  the  Port  Arthur  bank,  and 
that  the  plaintiff:  bank  was  familiar  with  the  busi- 
ness of  Clarkson  &  Co.;  that  Clarkson  &  Co.  had 
its  main  office  in  Vladivostok  and  were  large  cus- 
tomers ,  of  the  plaintiff  bank. 

Assuming  the  truth  of  these  statements,  they 
cannot  show  of  themselves  that  tliis  particular  draft 
was  paid  to  the  Port  Arthur  branch.  We  may  as- 
sume that  many  other  similar  drafts  had  been  han- 


died  by  the  parties;  that  Clarkson  &  Co.  were  the 
agents  of  the  steamship  company;  and  that  that 
fact  was  known  to  the  Port  Arthur  branch  (al- 
though this  latter  fact  is  positively  denied  by  the 
bank's  officials).  Yet,  nevertheless,  there  is  in  none 
of  these  facts  alone  anything  upon  which  the  special 
verdict  could  be  predicated  or  upheld. 

The  testimony  of  Short  is  then  mentioned  that 
when  he  accepted  the  draft,  Ofsiankin,  on  behalf 
of  the  bank,  authorized  Clarkson  &  Co.  to  take 
immediate  possession  of  the  flour  and  sell  it,  and 
that  a  letter  of  guaranty  was  given  in  accordance 
with  the  usual  custom. 

But  we  fail  to  find  in  this  evidence,  assuming 
its  truth,  anything  to  show  that  the  draft  was  paid. 
Assuming  that  the  bank  did  make  the  somewhat 
extraordinary  arrangement  of  permitting  Clark- 
son &  Co.  to  take  the  flour  without  payment  of  the 
draft,  such  action  would,  without  doubt,  have  been 
negligence  on  the  part  of  the  bank,  for  the  conse- 
quences of  which  it  would  be  responsible.  But 
it  would  not  have  been  a  payment  of  this  particu- 
lar draft  and  cannot  of  itself  make  possible  this 
special  verdict  of  the  jury. 

We  now  in  this  connection,  for  the  first  time, 
draw  this  court's  attention  to  another  instruction 
given  by  the  trial  court  as  follows  (p.  256)  : 

"If  you  find  from  the  evidence  in  this  case 
that  plaintiff  permitted  Clarkson  Company  to 
take  over  the  flour  under  such  an  arrangement 
as  the   defendant  claims  with  the   stipulation 


that  the  i3laiiitili'  was  the  owner  of  the  flour 
and  with  the  agreement  that  Chirkson  &  Com- 
pany would  account  to  the  plaintiff  for  the 
proceeds  of  the  sale  of  the  flour,  then  I  in- 
struct you  that  such  action  on  the  part  of  the 
plaintiff  constitutes  in  law  a  pa^^nent  of  the 
draft  in  question  and  the  plaintiff  cannot  re- 
cover and  your  verdict  must  be  for  the  defend- 
ant." 

This   instruction   was   specifically   and   fully   ex- 
cepted to: 

"We  except  to  the  instruction  to  the  effect 
that  if  plaintiff  permitted  Clarkson  .&  Com- 
pany to  take  over  the  flour  under  an  arrange- 
ment between  the  plaintiff  and  Clarkson  &  Com- 
pany which  would  recognize  by  Clarkson  & 
Company  the  ownership  of  the  flour  by  the 
plaintiff  and  the  right  of  Clarkson  &  Com- 
pany to  sell  the  flour,  that  by  such  agreement 
and  action  on  the  part  of  the  plaintiff  thei'e 
became  in  law  a  pajTiient  of  the  draft  in 
question  and  that  the  plaintiff  cannot  recover, 
and  we  except  to  each  and  every  part  of  said 
instruction,  which  is  numbered  11  of  defend- 
ant's proposed  instructions"    (pp.   232-8). 

And  also  to  the  refusal  of  the  court  to  give  the 
following  instruction : 

"If  you  shall  believe  that  the  Russo-Chinese 
Bank  was  negligent  in  any  respect  in  regard 
to  its  duties  in  the  premises,  then  I  charge 
you  that  it  is  liable,  if  at  all,  only  for  such 
actual  damages  as  were  directly  suffered  by 
the  Seattle  Bank  by  reason  of  such  negligence. 
That  is,  even  if  you  believe  that  it  was  the 
duty  of  the  plaintiff  to  insure  and  store  this 
flour  and  take  it  out  of  the  control  of  Clarkson 
&  Company,  but  that  nevertheless  if  plaintiff 


had  done  these  things,  the  flour  would  have 
been  lost  or  destroyed  by  reason  of  the  war 
conditions  at  Port  Arthur,  then  I  instruct  you 
that  such  negligence  cannot  be  considered  by 
you,  but  that  plaintiff  is  entitled  to  recover 
regardless  of  such  negligence"  (p.  217). 

This  instruction  of  the  trial  court  would  seem  to 
conclusively  demonstrate  that  the  special  verdict 
of  the  jury  cannot  be  divorced  from  the  instructions 
of  the  court,  but  that  the  two  are  inseparably  inter- 
mingled and  must  be  read  together;  so  that  if  the 
instructions  are  erroneous,  the  special  verdict  must 
fall.  For  by  these  instructions  the  jury  were  told 
that  if  plaintiff  gave  Clarkson  &  Co.  permission 
to  take  over  the  flour,  that  such  act  alone  consti- 
tuted a  pa/yment  of  the  draft. 

If  these  arrangements  were  made  by  the  bank, 
it  woidd  have  been  in  violation  of  their  instructions, 
and  they  would  have  been  liable  to  the  Seattle 
bank  for  the  consequences  of  such  act,  but  it  does 
by  no  means  follow  that  such  act  would  as  a  mat- 
ter of  law  have  been  a  payment  of  the  draft,  be- 
cause although  the  arrangements  were  made  it  might 
follow  that  none  of  this  flour  was  actually  sold, 
but  that  it  remained  in  the  warehouse,  and,  there- 
fore, that  the  Seattle  bank  had  not  actually  suf- 
fered any  damages  by  reason  of  such  negligence 
on  the  part  of  the  Port  Arthur  branch.  It  is  sub- 
mitted that  the  instruction  requested  and  refused,  to 
the  effect  that  the  Russo-Chinese  Bank  if  negligent 
was  only  liable  for  such  actual  damages  as  were 
suffered  by  reason  of  such  negligence,  is  the  un- 


doubted  law.  Yet  by  the  instructions  given  the 
jury  were  told  that  b}^  this  single  act  of  negli- 
gence the  Eusso-Chinese  Bank  was  at  once  liable 
for  the  full  amount  of  the  draft,  because  the  jury 
were  instructed  to  consider  such  negligent  act  as  a 
payment  in  full.  We  discuss  this  instruction  more 
full}'-  hereafter. 

We  shall  endeavor  to  show  to  this  court  that 
there  is  not  any  evidence  that  this  flour  was  ever 
sold  by  Clarkson  j&  Co.  or  that  the  Russo-Chinese 
Bank  ever  received  any  money  for  it.  Assume  that 
it  had  been  admitted  that  the  Eusso-Chinese  Bank 
had  made  this  arrangement,  could  it  have  been 
held  liable  in  any  greater  damages  for  such  negli- 
gent act  than  were  actually  suffered  by  its  corre- 
spondent? Yet  to  sui^port  these  instructions  of 
the  court  it  must  be  held  that  immediately  upon 
making  such  unauthorized  arrangement,  the  Russo- 
Chinese  Bank  became  at  once  responsible  to  the 
Seattle  Bank  for  the  full  amount  of  the  draft,  al- 
though it  might  happen  that  the  arrangement  was 
never  consunmaated ;  no  flour  removed  from  the 
warehouse  by  Clarkson  &  Co.;  and  not  a  dollar  re- 
ceived bj^  the  Russo-Chinese  Bank  therefor. 

In  reviewing  the  preceding  excerpt  from  the 
court's  opinion,  we  have  now  endeavored  to  show 
that  the  evidence  referred  to  up  to  the  sentence 
given  in  italics  was  not  sufficient,  even  by  way 
of  inference,  to  justify  this  special  verdict.  It  is 
not   stated   in   the   opinion,   nor   is   it   claimed   by 
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counsel  for  defendant  in  error,  that  there  is  any 
direct  testimony  that  this  draft  was  ever  paid  in 
money  in  whole  or  in  part.  The  only  argument  is 
one  of  inference.  It  is  said  that  there  was  a  long- 
established  custom  by  which  a  letter  of  guaranty 
was  given,  and  from  that  inference  the  conclusion 
is  reached  that  this  particular  draft  was  paid. 

We  urge  that  all  this  testimony,  concerning  the 
established  custom,  to  be  of  any  effect  whatever, 
must  at  least  be  connected  and  identified  with  the 
particular  draft  in  question. 

When  this  evidence  concerning  the  custom  exist- 
ing between  the  parties  was  offered,  the  plaintiff 
below  made  strenuous  objection  upon  the  ground 
that  it  was  not  shown  that  the  custom  applied  to 
a  case  similar  to  the  present  one. 

Thus  when  this  question  first  arose  in  the  depo- 
sition of  Davidson,  the  following  objections  were 
made    (p.   177)  : 

"Q.  What  is  the  custom  of  bankers  with 
reference  to  jd resenting  drafts  for  acceptance? 

"Counsel  for  Plaintiff.  Now,  may  it  please 
the  court,  we  desire  to  object  to  that  question 
as  incompetent,  irrelevant  and  immaterial,  upon 
two  grounds:  First,  that  there  is  no  reason  for 
the  court  to  now  invoke  any  custom  or  usage, 
because  the  contract  in  this  case  is  clear  and 
specific  and  direct;  in  other  words,  there  is 
no  necessity  for  an  implied  contract,  because 
there  is  an  express  one;  and  upon  the  second 
ground  that  the  question  does  not  refer  to  the 
conditions  prevailing  in  this  case,  because  it 
does  not  ask  with  reference  to  presenting  drafts 
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for  acceptance  which  are  sent  as  against  pay- 
ment, but  it  asks  generally  as  to  drafts  for 
acceptance.  Now,  of  course  there  may  be  one 
custom  of  bankers  concerning  one  sort  of  a 
draft  and  another  concerning  the  other  kind 
of  a  draft,  but  to  invoke  now  a  custom  generally 
and  say  that  it  applies  to  this  case  is,  we  sub- 
mit, utterly  incompetent,  irrelevant  and  im- 
material." 

This    ol^jection    was    overruled    and    exception 
allowed. 

The  following  question  was  then  asked: 

"Q.  What  is  the  established  custom  among 
bankers  at  Oriental  ports  with  reference  to  the 
handling  of  drafts  with  bills  of  lading  and  docu- 
ments attached,  when  the  drafts  are  in  their 
hands  for  collection? 

''Counsel  for  Plaintiff.  Your  Honor  will 
allow  me  the  same  objection  as  that  made  to 
the  previous  one,  and  the  third  point  that  it  is 
not  pleaded  in  the  pleadings." 

This  objection  being  overruled,  and  exception  al- 
lowed, the  witness  answered: 

"A.  The  established  custom  among  bankers 
in  the  Orient  is  not  to  part  with  the  documents 
until  the  drafts  have  been  paid,  if  the  docu- 
ments are  only  deliverable  against  pajanent. 
It  often  happens,  however,  that  the  firm  upon 
which  the  draft  is  drawn  has  a  good  credit  with 
the  bank  and  under  those  circumstances  the 
bank  delivers  the  documents  against  acceptance 
and  thereby  accepts  responsibility." 

A  motion  to  strike  out  that  portion  of  the  fore- 
going answer  beginning  with  the  words,  "It  often 
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happens"  being  denied,  the  next  question  was   (p. 

179): 

"Q.  What  is  the  custom  of  the  Russo- 
Chinese  Bank  upon  the  arrival  of  shipments 
where  drafts  with  bills  of  lading  are  attached 
are  in  their  hands  for  collection  1" 

to  which  the  following  objection  was  made  by  coun- 
sel for  plaintiff  (p.  175)  : 

** Counsel  for  Plaintiff.  We  object  to  anj^ 
evidence  of  this  custom  on  the  grounds  previ- 
ously stated  and  upon  the  further  gromid  that 
there  is  no  pleading  whatever  here  concerning 
this  matter,  therefore  it  is  incompetent,  irrele- 
vant and  immaterial.  There  is  no  state- 
ment in  the  question  as  to  the  charac- 
ter of  the  draft  referred  to,  whether 
it  was  a  draft  as  against  acceptance  or 
whether  it  was  a  draft  as  against  payment. 
For  example,  the  question  is  this,  Your  Honor: 
'What  is  the  custom  of  the  Russo-Chinese  Bank 
upon  the  arrival  of  shipments  where  drafts 
with  bills  of  lading  are  attached  are  in  their 
hands  for  collection '  1  Now  there  are  two  kinds 
of  drafts.  One  is  a  draft  which  authorizes 
them  to  turn,  the  bill  of  lading  over  when  it  is 
accepted;  that  is  one  thing.  The  other  is  where 
the  draft  says  they  shall  retain  the  bills  of 
lading  until  it  is  paid;  that  is  another  thing. 
But  now  this  question  is  asked  and  the  answer 
is^made  as  if  it  were  a  general  statement." 

This   objection  being  overruled,   the  witness  an- 
swered  (p.  180) : 

"A.  The  custom  of  the  Russo-Chinese  Bank 
at  Port  Arthur  was  to  see  that  the  cargo  v\^as 
stored  and  insured  and  the  managers  of  the 
Russo-Chinese  Bank  have  frequently  come  to 
the  office  of  Clarkson  ,&  Company  to  ascertain 
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if  certain  cargo  was  pro])erly  stored  and  have 
taken  out  fire  insurance  with  some  of  the  fii'e 
insurance  companies  for  which  Clarkson  &  Com- 
pany acted  as  agents,  on  such  cargo." 

The  witness  subsequently  testified  at  length  that 
it  was  the  bank's  custom  to  deliver  the  bills  of  lad- 
ing to  Clarkson  &  Co.  when  the  draft  was  accepted. 
We  submit  that  the  foregoing  objections  and  ex- 
ceptions clearly  placed  before  the  court  the  posi- 
tion of  the  plaintiff  below,  which  was  that  before 
any  evidence  concerning  the  delivery  of  bills  of 
lading  of  the  cargoes  in  other  cases  was  given,  it 
must  have  been  shown  that  the  witness  was  testi- 
fying to  drafts  accompanied  by  documents  deliver- 
able against  payment,  and  not  against  acceptance; 
that  in  the  absence  of  this  fundamental  ground 
of  similarity  the  evidence  should  not  have  been 
admitted. 

The  rulings  and  this  evidence  becomes  of  especial 
significance  because  of  the  position  taken  by  tliis 
court  in  its  opinion.  It  largely  finds  support  for 
the  special  verdict  from  the  custom  that  had  pre- 
vailed in  previous  cases.  The  jury  could  not  know 
from  Davidson's  testimony  that  this  custom  was 
followed  when  the  bank  received  drafts  with  in- 
structions to  hold  the  documents  against  payment. 

It  iS'  said  by  the  court  that  ''Davidson  in  his 
deposition  corroborates  the  testimony  of  Short" 
as  to  the  giving  of  the  letter  of  guaranty.  But 
there  is  a  difference  in  the  testimony  of  these 
two  witnesses,  a  difference  to  which  the  attention 
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of  the  two  witnesses  was  drawn  so  clearly  that  it 
cannot  admit  of  doubt.  Davidson  testified  that  the 
custom  was  for  the  Russo-Chinese  Bank  to  de- 
liver the  bills  of  lading  to  Clarkson  &  Co.  when 
the  draft  was  accepted.  He  testified  upon  direct 
examination   (p.  183)  : 

"Q.  When  Clarkson  &  Company  were  al- 
lowed to  take  delivery  of  the  cargo  under  the 
circumstances  you  have  described,  who  held 
the  bills  of  lading? 

'*A.  The  custom  was  for  the  bank,  the 
Russo-Chinese  Bank,  to  deliver  the  bills  of 
lading  to  Clarkson  &  Company  when  Clarkson 
&  Company  accepted  the  draft. 

"Q.  For  how  long  w^as  this  practice  kept 
up? 

"A.  This  custom  was  in  practice  from  the 
time  I  took  charge  of  the  firm  of  Clarkson  & 
Companvjn  Port  Arthur  until  I  left." 

And  upon  cross-examination  he  testified  (p.  209)  : 

"Q.  If,  in  answer  to  the  direct  interroga- 
tories, you  have  stated  that  Clarkson  &  Com- 
pany were  allowed  to  take  delivery  of  cargoes 
without  production  of  the  bill  of  lading,  state 
if,  in  each  case  payment  had  not  first  been 
made  to  the  Russo-Chinese  Bank  for  the  goods, 
and  also  state  whether  or  not  such  custom  pre- 
vailed only  as  related  to  bills  of  lading  which 
the  Russo-Chinese  Bank  has  sent  to  Harbin 
for   safe-keeping? 

"A.  I  have  not  stated  that  Clarkson  &  Com- 
pany v/ere  allowed  to  take  delivery  of  car- 
goes without  production  of  the  bill  of  lading." 

Now  we  knoAv  positively  in  the  ptresent  case  that 
the  bills  of  lading  were  not  delivered  to  Clark- 
son &   Co.,   or   anyone   else,   by   the   Port   Arthur 
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branch,  for  the  reason  that  they  were  produced 
in  court  by  the  plaintiff,  and  are  now  in  the  files 
of  that  court;  so  that  the  custom  or  practice  to 
which  Davidson  testified  could  not  have  been  fol- 
lowed in  the  present  case. 

Short  testified    (p.   141): 

"Q.  Well,  when  was  this  letter  of  guar- 
anty, containing  the  provisions  that  you  have 
named,  executed  with  reference  to  the  accept- 
ance? 

"A.  At  the  time  of  the  acceptance  of  the 
draft. 

"Q.     AVhat  became  of  the  documents? 

"A.  The  documents  were  left  at  the  bank. 
Oftentimes  we  took  the  documents;  others 
we  left  them  there. 

"Q.     What  did  you  do  in  this  ease? 

*'A.     They  were  left  there." 

We  find,  therefore,  that  instead  of  there  being 
corroboration  there  is  contrariety  of  opinion  be- 
tween these  two  witnesses  as  to  the  custom  that 
existed. 

It  is  next  said  in  the  opinion  that  it  is  a  signifi- 
cant circumstance  that  Mr.  Ofsiankin  was  not  called 
to  contradict  the  testimony  of  Short  and  Davidson. 
To  this  our  only  reply  can  be  that  this  trial  took 
place  in  Seattle,  and  that  Mr.  Ofsiankin  was  in 
Vladivostok  (p.  172) ;  that  there  was  nothing  in 
the  pleadings  in  this  case  to  put  the  plaintiff  upon 
notice  that  any  such  custom,  testified  to  by  either 
Short  or  Davidson,  was  to  be  relied  upon.  To  the 
contrary,  the  only  usages  pleaded  in  the  amended 
answer  are   (p.  13)  :     (1)   That  under  the  custom 
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among  bankers  at  Oriental  ports,  it  became  the 
duty  of  tbe  plaintiff  to  present  said  draft  for  ac- 
ceptance upon  its  arrival,  and  (2)  that  under  the 
custom  of  bankers,  it  became  the  duty  of  the 
plaintiff  to  look  after,  protect  and  care  for  the 
flour. 

There  was,  therefore,  nothing  in  the  pleadings 
to  the  effect  that  defendant  would  rely  upon  a 
custom  or  usage  prevailing  between  Clarkson  & 
Co.  and  the  Port  Arthur  branch  by  which  Clark- 
son  was  permitted  to  have  possession  of  flour  upon 
giving  a  letter  of  guaranty  and,  as  noted,  plaintiff 
upon  the  introduction  of  this  testimony  made  ob- 
jection upon  this  specific  ground.  The  absence  of 
Ofsiankin  at  the  trial  was,  of  course,  plaintiff's 
misfortune,  but  in  the  absence  of  any  such  plead- 
ing or  other  showing  from  the  defendant,  the  fail- 
ure to  call  him  as  a  witness  to  contradict  the  testi- 
mony of  Short  and  Davidson  should  not,  we  sub- 
mit under  the  circumstances,  be  held  as  an  admis- 
sion on  the  part  of  the  plaintiff  that  this  testimony 
is  true. 

Comment  is  also  made  that  the  plaintiff  did  not 
produce  the  written  agreement  of  guaranty  claimed 
to  have  been  delivered  to  the  Russo-Chinese  Bank. 
The  plaintiff  has  denied  that  it  ever  received  any 
such  document.     Thus  Friedberg  testified   (p.  33)  : 

"Neither  the  bank  at  Port  Arthur  nor  my- 
self ever  obtained  possession  of  the  shipment 
of  flour.  Nor  did  the  bank  at  Port  Arthur 
take  this  flour  into  custody  or  control  or  sell 
it  to  the  Russian  Government,  or  to  one  Gins- 
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burg,  a  representative  of  the  Russian  Gov- 
ernment. Nor  did  I  or  the  Russo-Chinese  Bank 
at  Port  Arthur  surrender  the  draft  or  the 
documents  attached  thereto  to  the  agent  of  the 
Steamship  Co.  These  documents  are  in  the 
possession  of  the  Russo-Chinese  Bank  up  to 
this  date.  The  bank  never  got  possession  of 
the  flour  and  never  transferred  it  to  Ginsburg. 
The  bank  never  realized  any  sum  from  Gins- 
burg for  this  flour;  never  sold  or  delivered  it 
to  Ginsburg;  nor  do  its  books  show  any  entries 
regarding   such   sale." 

The  witness  Bock  testified  (p.  68)  that  the  bank 
at  St.  Petersburg  had  had  correspondence  with  the 
National  Bank  of  Commerce  in  regard  to  the  draft 
transaction,  and  he  said  that  he  annexed  "all  the 
letters  and  telegrams  received  by  the  bank  at  St. 
Petersburg  from  the  National  Bank  of  Comimerce 
of  Seattle  and  the  copies  of  the  replies".  This 
so-called  guaranty  is  not  one  of  them.  (We  do 
not  find  that  there  is  any  specific  question  in  the 
record  calling  for  all  the  correspondence  between 
Clarkson  &  Co.  and  the  bank.)  At  the  trial,  plain- 
tiff's counsel  stated  (p.  140)  that  plaintiff  did  not 
have   this   document. 

Bearing  upon  the  failure  of  the  plaintiff  to  pro- 
duce this  so-called  letter  of  guaranty  or  the  wit- 
ness Ofsiankin  at  the  trial,  reference  should  be 
made  to  the  deposition  of  the  witness  Clarkson 
(pp.  109-118).  This  deposition  was  taken  long 
before  the  first  trial  and  read  at  the  first  trial. 
Clarkson  was  then  engaged  in  litigation  with  the 
Russo-Chinese  Bank  and  not   a   friendly  witness; 
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and  in  this  deposition  lie  not  only  states  nothing 
concerning  these  so-called  letters  of  guaranty,  but 
on  the  contrary  denies  that  any  such  custom  existed 
between  his  firm  and  the  Russo-Chinese  Bank,  He 
also  stated  (p.  Ill)  that  all  the  books  and  docu- 
ments pertaining  to  the  Port  Arthur  office  were 
lost  during  the  siege  of  Port  Arthur.  Concerning 
the  method  of  doing  business  by  Clarkson  &  Co. 
at  Port  Arthur  he  said  (p.  110)  : 

"When  a  steamer  was  unloaded  by  ourselves 
boat  notes  were  given  to  the  steamer  and  the 
goods  held  at  the  warehouse  until  parties 
presented  the  bills  of  lading  when  the  goods 
were  turned  over  to  them  after  all  charges 
to  date  had  been  paid." 

and  at  page  113: 

"Clarkson  &  Co.  always  either  paid  the 
drafts  before  taking  delivery  of  the  flour  as 
merchants  or  else  made  arrangements  with  the 
bank  by  which  the  bank  would  turn  over  the 
documents  to  us." 

At  the  time  of  the  second  trial,  therefore,  we  sub- 
mit that  it  could  hardly  be  considered  negligence 
on  the  part  of  the  plaintiff  in  failing  to  have  Of-* 
sianliin  present  because  it  already  had  the  deposi- 
tions of  the  men  who  had  this  draft  transaction 
particularly  in  charge  at  Port  Arthur,  and  who 
were  familiar  with  and  produced  the  books  of  the 
bank.  There  was,  also  on  file,  as  noted,  a  direct 
statement  from  Clarkson,  who  certainly  must  have 
been  as  familiar  with  the  method  of  transacting 
his  own  business  as  anyone  else,  to  the  effect  that 
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lie  never  permitted  cargoes  to  be  released  from  the 
possession  of  the  steamship  company  without  the 
production  of  the  bills  of  lading;  that  plaintiff  had 
these  bills  of  lading  and,  naturally,  was  justified 
in  believing  that  the  flour  had  not  been  delivered. 

If  any  presumption  is  to  be  indulged  for  the 
non-production  of  this  document  or  a  copy,  it  would 
seem  that  the  consequences  militate  against  the 
defendant  and  not  the  plaintiff,  for  it  will  be  noted 
that  counsel  for  defendant  stated  at  the  trial  that 
he  had  demanded  the  original  over  a  year  before, 
and  knew  that  plaintiff  would  not  produce  it  be- 
cause it  denied  its  existence.  Nevertheless,  no 
copy  was  produced,  nor  were  the  witnesses  Short 
and  Davidson  able  to  give  anything  more  than  the 
baldest  description  of  the  document.  The  plaintiff 
did  produce  the  bills  of  lading.  The  presumption, 
therefore,  was  that  the  bank  had  not  permitted  the 
flour  to  be  taken  over  by  Clarkson  without  pay- 
ment. We  submit  that  the  plaintiff  was  entitled  to 
rely  upon  such  a  presumption,  and  that  it  was  the 
business  of  the  defendant,  if  it  claimed  that  this 
letter  of  guaranty  existed,  to  produce  a  copy  there- 
of, and  if  a  copy  of  this  particular  letter  was  not 
obtainable,  then  the  original  or  copies  of  some  of 
the  other  letters  which  it  was  stated  had  been 
given  in  the  past. 

We  now  refer  to  the  concluding  sentence  of  the 
preceding  excerpt  of  the  opinion,  to  the  effect  that 
Short  testified  that  Clarkson  &  Co.  took  possession 
of  the  35,312  quarter-sacks  of  flour,  and  that  the  fair 
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inference  from  his  testimony  and  that  of  David- 
son is  that  Clarkson  &  Co.  thereupon  commenced 
selling  the  flour  and  paying  into  the  bank  the  pro- 
ceeds thereof. 

We  would  here  urge  that  the  question  as  to 
whether  or  not  this  draft  was  actually  paid  can- 
not be  settled  by  "inference".  If  it  was  paid  in 
whole  or  in  part,  the  production  of  evidence  show- 
ing that  fact  was  easily  obtainable  either  from  the 
principal  debtor,  Clarkson,  personally,  the  testi- 
mony of  an  emi^loyee  of  Clarkson  &  Co.,  or  the 
books  of  the  Russo-Chinese  Bank.  All  of  such 
avenues  of  testimony  were  open  to  the  defendant 
below. 

Yet  such  direct  testimony  as  was  attempted  to 
be  shown,  instead  of  showing  any  payment  of  the 
draft,  is  quite  to  the  contrary  effect. 

This  draft  matured  on  April  30,  1904,  and  was 
payable  May  2,  1904. 

Davidson  testified  (p.  197)  : 

"I  left  Port  Arthur  on  the  17th  of  Febru- 
ary, 1904." 

and  (p.  198)  : 

"After  I  left  Port  Arthur  on  the  17th  of 
February,  1904,  I  had  no  connection  whatever 
with  the  firm  of  Clarkson  &  Co.  or  their  busi- 
ness." 

And  on  January  30,  1904,  Clarkson  wrote  a  letter 
to  Davidson  dismissing  him  from  his  employment. 

Short  testified  (p.  137)  that  he  remained  with 
Clarkson  &  Co.  until  February  4,  1904. 
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Neither  of  those  witnesses,  therefore,  had  any 
connection  with  Clarkson  &  Co.  at  the  time  this 
draft  matured,  or  for  more  than  two  months  prior 
to  such  maturity. 

Concerning  now  any  direct  testimon}^  as  to 
whether  or  not  Clarkson,  as  the  opinion  states, 
"commenced  selling  the  flour",  we  refer  first  to  the 
testimony  of  Short  (p.  159)  : 

"Q.  Now,  of  your  own  knowledge,  Mr. 
Short,  can  you  positively  state  that  you  know 
whether  any  of  this  flour  from  the  'Hyades' 
was  sold  while  you  were  there? 

"A.     From  the  'Hyades'? 

"Q.     Yes. 

"A.     I  can — no,  I  can't. 

"Q.     You  cannot? 

"A.     I  cannot  state  positively — the  'Hyades'. 

"Q.  (Mr.  McCord).  What  was  that  ques- 
tion? 

"A.  If  I  state  positively  that  any  of  the 
flour  from  the  'Hyades'  was  actually  sold  up 
to  the  time  I  left. 

"Q  (Mr.  Gregory).  The  facts  were  that 
there  was  a  great  deal  of  flour  in  the  ware- 
house, was  there  not? 

"A.  There  was  from  six  to  eight  thousand 
sacks,  I  figure. 

"Q.  And  whether  or  not  the  8000  sacks 
that  you  say  were  sold  was  a  part  of  the 
'Hyades'  flour  or  not  you  have  no  knowledge, 
have  you? 

"A.     I  have  no  knowledge. 

''Q.  No,  no  knowledge  at  all,  and  you  are 
not  able  to  state  now  here,  are  you,  whether 
or  not  those  8000  sacks  were  paid  for  or  were 
sold? 

"A.  Well,  I  would  say  that  up  to  the  time 
I  left  there  they  were  not  paid  for. 
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"Q.    Yes,  tliey  were  not  paid  for. 

"A.  In  fact  I  am  positive,  because  it  was 
sold  through  the  Comprador  or  through  the 
general  accounts,  which  would  not  have  been 
collectible  in  the — with  the  general  accounts 
until  the  first  of  the  following  month  and  with 
the  Chinese  just  as  he  collected  it  in  from  the 
Chinese  who  were  subcontractors  building  the 
forts  and  roads. 

"Q.  Do  you  knoiv  what  became  of  the 
'Hyades'  -flour f 

"A.     The  'Hyades'  flour? 

"Q.    Yes. 

'*A.     /  don't. 

"Q.  Do  you  know  whatever  'beca/tne  of  a 
single  sack  of  it? 

"A,  No,  nothing  other  than  what  I  have 
heard  them  testify  to. 

"Q.  Yes,  but  of  your  own  knowledge,  I 
mean? 

"A.    No. 

"Q.  You  don't  know  anything  about  that 
at  all? 

"A.  I  know  that  was  in  the  warehouse  of 
Clarkson  &  Company. 

"Q.  Whether  or  not  it  ivas  ever  delivered 
out  of  the  tvO'Vehouse  to  anybody  you  can't 
say? 

"A.    I  cannot  say. 

"Q.  Whether  or  not  the  bank  ever  got  uny 
money  for  the  draft  you  cannot  sayf 

''A.     No,  I  cannot  say. 

"Q.    Yes. 

"A.    /  don't  know." 

Davidson  testified  on  cross-examination  (p.  210)  : 

"Q.  If  you  shall,  in  answer  to  the  fifty- 
seventh  direct  interrogatory,  state  that  you 
know  that  the  draft  in  question  was  paid,  then 
state  the  exact  date  when  the  same  was  paid 
and  by  whom,  giving  the  manner  of  payment, 
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whether  by  check  or  by  cash.  If  by  check,  state 
on  what  bank,  the  same  was  drawn,  and,  if 
possible,  attach  a  copy  thereof  to  this  depo- 
sition ? 

"A.  I  have  not  made  any  such  statement  in 
answer  to  direct  interrogatory  number  fifty- 
seven." 

and  (p.  212)  : 

"Q.  Did  you  ever,  prior  to  the  commence- 
ment of  this  suit  in  April,  1908,  inform  the 
National  Bank  of  Commerce  of  Seattle,  or 
any  of  its  officers,  that  the  draft  dated  De- 
cember 11th,  1903,  for  Thirty-six  thousand  one 
hundred  and  ninety-four  and  80/100  Dollai*s 
($36,191.80)  had  been  paid  by  Clarkson  & 
Company  to  the  Russo-Chinese  Bank?  If  this 
information  was  given  by  letter,  attach  to  this 
deposition  copies  thereof,  and  if  oral,  state 
as  precisely  as  possible  the  terms  of  such 
communication  ? 

"A.     I  did  not." 

and  upon  direct  examination  (p.  194)  : 

"Q.  Do  you  know  whether  this  draft  drawn 
by  the  Centennial  Mill  Company  and  in  the 
hands  of  the  branch  of  the  Russo-Chinese  Bank 
at  Port  Arthur  covering  this  shipment  of  flour 
was  ever  actually  paid? 

"A.  No;  I  have  no  knowledge,  definite 
Ivuowledge,  that  it  ever  was  paid  since  I  left 
Port  Arthur  long  before  it  fell  due," 

These  two  witnesses,  Davidson  and  Short,  were 
the  only  witnesses  whose  testimony  was  either  read 
or  given  in  behalf  of  the  defendant  or  who  say 
anything  about  the  flour  for  which  the  draft  in 
question  was  given. 
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We  now  quote  from  the  remaining  portion  of  the 
court's  opinion  on  this  subject: 

"It  appears  from  the  latter 's  testim.ony  that 
by  reason  of  orders  of  the  Russian  military  au- 
thorities he  was  compelled  to  leave  Port  Ar- 
thur and  did  so  on  the  17th  of  February, 
1904.  Being  asked  on  his  direct  examination 
when  the  last  shipment  of  flour  from  the 
Centennial  ]\Iill  Company  to  Clarkson  &  Co. 
arrived  at  Port  Arthur,  he  answered  that  it 
arrived  there  about  the  8th  of  February,  1904, 
but  that  he  could  not  state  positively  as  he  was 
not  there  at  the  time;  and  being  asked  on  what 
steamer  that  flour  arrived  at  Port  Arthur,  an- 
swered: 'On  one  of  the  steamers  operated  by 
the  Boston  Steamship  Company  or  the  Bos- 
ton Towboat  Company,  either  the  Hyades  or 
the  Pleiades';  and  being  asked  as  to  the  quan- 
tity of  flour  that  arrived  by  the  steamer  so 
referred  to  by  him,  answered :  '  Between  thirty- 
five  and  forty  thousand  sacks'.  In  his  subse- 
quent testimony  on  both  direct  and  cross- 
examination  the  witness  was  evidently  quite 
confident  that  the  steamer  that  brought  that 
flour  was  the  Pleiades,  but  the  flour  itself,  the 
witness  distinctly  testified,  was  sold  by  him 
before  leaving  Poii;  Arthur  to  the  firm  of  Gins- 
burg  &  Co.,  which  he  testified  was  a  large 
Russian  firm  doing  an  extensive  business  with 
the  Port  Arthur  bank  and  with  its  principal 
place  of  business  at  that  place,  and  which  sale 
he  testified  he  had  to  make  in  order  to  protect 
Clarkson  /&  Co.  against  the  war  conditions 
then  prevailing.  His  testimony  is,  in  part, 
that  he  arranged  with  Ginsburg  &  Co.  to  pay 
a  part  of  the  money  for  which  he  sold  the 
flour  into  the  Port  Arthur  bank  and  to  take 
a  draft  from  that  company  on  Shanghai  in 
his  favor,  which  he  intended  to  pay  into  Clark- 
son &  Co.'s  branch  at  that  place;  and  that  he 
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took  the  head  of  the  finii,  Ginsburg,  to  the 
Port  Arthur  liauk  and  explained  to  the  man- 
ager of  that  bank  the  terms  of  the  sale,  to 
whieh  he  agreed. 

"Short  testified  that  the  Pleiades  arrived  at 
Port  Arthur  about  the  7th  of  February, 
and  that  he  himself  left  there  on  board  of  that 
vessel,  and  that  not  more  than  1500  or  2000 
sacks  of  flour  were  landed  at  Port  Arthur 
from  that  ship;  so  that  the  jury  might  well 
have  concluded  that  the  thirty-five  or  forty 
thousand  sacks  of  flour  which  Davidson  thought 
were  brought  by  the  Pleiades  was  the  consign- 
ment of  flour  that  the  Hyades  carried  to  that 
port  a  few  weeks  before.  As  a  matter  of  course 
that,  and  all  other  inconsistencies  in  the  testi- 
mony of  the  various  witnesses,  as  well  as  their 
veracity,  were  matters  for  the  determination 
of  the  jury,  in  the  light  of  all  of  the  facts  and 
circmnstances  of  the  case.  Moreover,  there  was 
testimony  tending  to  show  that  from  the  1st 
of  January,  1904,  to  November  23d  of  the  same 
year,  Clarkson  &  Co.  paid  into  the  Port  Arthur 
bank  126,928  rubles  and  97  kopeks." 

This  portion  of  the  opinion  is  principally  con- 
cerned with  what  we  have  called  the  Ginsburg  trans- 
action. It  will  be  seen  by  the  record  that  the  plain- 
tiff, from  the  time  that  this  transaction  was  first 
mentioned,  persistently,  both  by  motions  to  strike  out 
and  objections  to  questions,  insisted  that  this  Gins- 
burg consignment  of  flour  had  nothing  to  do  with 
the  draft  in  question,  because  it  was  flour  which 
arrived  at  Port  Arthur  ex  "Pleiades",  whereas  the 
flour  in  question  was  sent  ex  "Hyades". 

Here,  also,  fortunately,  the  record  is  clear  and 
precise  so  that  there  can  be  no  possible  question  con- 
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cerning  it.     We  first  have  the  stipulation  between 
the  parties  (p.  122)  as  follows: 

"It  may  be  stipulated  between  the  parties 
that  the  steamship  'Hyades'  arrived  at  Port 
Arthur  on  January  16,  1904,  and  that  ;5he  left 
Port  Arthur  for  her  homeward  voyage  on  Jan- 
uary 22nd,  1904. 

"It  may  be  also  stipulated  that  the  log  book 
of  the  steamship  'Pleiades'  will  show  that  she 
arrived  at  Port  Arthur  on  February  7,  1904, 
and  that  she  left  Port  Arthur  for  her  home- 
ward voyage  on  February  13,  1904." 

The  only  witness  for  defendant  that  has  men- 
tioned this  Ginsburg  transaction  is  Davidson,  and 
we  now  offer  extracts  from  his  testimony  to  show 
that  he  at  all  times,  in  speaking  of  the  Ginsburg 
flour,  definitely  confined  it  to  the  cargo  of  the  ship 
that  arrived  at  Port  Arthur  on  February  7,  1904; 
that  is  the  "Pleiades".  The  first  mention  that  he 
makes  of  the  subject  is  at  page  186,  where  he  said: 

"On  or  about  the  15th  day  of  February,  1904, 
the  Russo-Chinese  bank  did  consent  to  the  sale 
of  the  flour  ex  steamship  'Hyades',  if  that  is 
the  name  of  the  steamer  that  arrived  at  Port 
Arthur  on  or  about  the  8th  of  February,  1904." 

We  here  emphasize  the  fact  that  the  witness  states 
that  he  is  in  doubt  as  to  the  name  of  the  steamer, 
and  that  he  identifies  it  only  from  its  date  of 
arrival.  He  was  positive  only  as  to  the  date  of 
arrival.  We  know  from  the  stipulation  that  the 
"Hyades",  carrying  the  cargo  of  flour  in  question, 
arrived  at  Port  Arthur  on  January  16th,  and  left 
there  on  January  22nd,  so  that  nearly  a  month  had 
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elapsed  after  the  discharge  of  the  "Hyades"  before 
this   alleged   consent   of   the   Riisso-Chinese   Bank 
was  given.     But,  as  noted,  the  witness  states  that 
this  consent  was  with  reference  to  the  cargo  of  the 
steamer  that  arrived  on  or  about  the  8th  of  Feb- 
ruary, 1904.     Furthciinore,  Short  testified  that  he, 
personally,   had   charge   of   the   acceptance   of   the 
earlier  draft,  ex  "Hyades",  and,  therefore,  David- 
son could  not,  as  he  says  (p.  186),  have  personally 
notified   the,   at   that   time,   manager   of   the   Port 
Arthur  branch  of  the  Russo-Chinese  Bank  that  lie 
had  made  arrangements  with  the  Russian  fii-m  by 
the  name  of  Ginsburg  &  Co.  to  take  over  the  flour 
and  pay  the  draft,  if  this  flour  and  draft  refer  to 
the  ones  in  suit.    Short  handled  for  Clarkson  &  Co. 
the  draft  and  attended  to  the  business  connected 
with  the   cargo  in  suit,   viz.,   the   "Hyades";   and 
Davidson,  after  Short  had  left  Clarkson 's  employ- 
ment, had  the  dealings  with  Ginsburg  by  which  he 
sold  the  cargo  of  the  "Pleiades",  a  steamer  which 
arrived  at  Port  Arthur  after  Short  had  left  Clark- 
son's  employ.     This  undoubted  situation  is  shown 
by  the  further  testimony  of  Davidson.     Thus  he 
states  (pp.  188-189) : 

"Interrogatory  No.  38. 

"Q.  When  did  the  last  shipment  of  flour 
from  the  Centennial  Mill  Company  to  Clarkson 
&  Company  arrive  at  Port  Arthur  ? 

"A.  The  last  shipment  of  flour  from  the 
Centennial  Mill  Company  to  Clarkson  &  Com- 
pany at  Port  Arthur  arrived  at  that  port  on 
or  about  the  8th  day  of  February,  1904,  but 
I   cannot  say  positively  that  I  have   got  the 
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exact  date  as  I  was  absent  from  Port  Arthur 
at  the  tmie  it  arrived. 

"Interrogatory  No.  39. 

"Q.     Where  had  you  been? 

"A.     Tientsin.    . 

"Interrogatory  No.  40. 

"Q.  On  what  steamer  was  this  flour  brought 
to  Port  Arthur? 

"A.  On  one  of  the  steamers  operated  by  the 
Boston  Steamship  Company  or  the  Boston  Toav- 
boat  Company.  Either  the  'Hyades'  or  the 
'Pleiades'." 

and  on  page  192: 

"Interrogatory  No.  48. 
,  "Q.     State  whether  or  not  Clarkson  &  Com- 

pany disposed  of  any  part  of  that  shipment  of 
flour? 

"A.  Clarkson  &  Company  entered  into  an 
agreement  with  Ginsburg  &  Company  to  sell 
part  of  this  flour,  the  actual  quantity  to  be 
determined  when  delivery  was  taken." 

and  upon  cross-examination,  he  stated  (p.  198) : 

"Q.  What  do  you  personally  know  of  the 
shipment  of  35,312  sacks  of  flour  per  steamship 
Hyades  ? 

"A.  All  I  know  about  this  shipment  is  that 
a  steamer  belonging  to  either  the  Boston  Steam- 
ship Company  or  the  Boston  Towboat  Company 
and  called  either  the  'Hyades'  or  the  'Pleiades' 
arrived  at  Port  Arthur  on  or  about  the  8th  of 
February,  1904,  and  while  I  was  manager  of 
the  firm  of  Clarkson  &  Company  at  Port  Ar- 
thur. Just  when  the  steamer  referred  to  arrived 
I  am  unable  to  give  the  precise  date  as  I  was 
away  from  Port  Arthur  on  her  arrival.  On 
my  return  to  Port  Arthur  on  the  afternoon  of 
the  9th  of  February,  1904,  I  saw  the  steamer 
in  the  harbor.  I  arrived  after  a  bombardment 
by  the  Japanese  fleet    *     *     *." 
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and  p.  199 : 

"Q.  Did  not  the  Hvades  arrive  at  Port  Ar- 
thur January  17/30,  1904'? 

"A.  To  the  best  of  my  knowledge  the 
steamer  Hyades  or  Pleiades,  whichever  one  it 
was,  arrived  at  Port  Arthur  on  the  8th  day  of 
February,  1904." 

He  further  testified  (p.  200)  : 

"I  have  no  recollection  of  ever  having  seen 
such  a  draft".  (Referring  to  the  draft  in  suit, 
dated  December  11.) 

and  again  (p.  204)  : 

"Q.  Was  any  of  the  flour  you  attempted  to 
sell  to  Ginsburg  &  Company  part  of  the  Hyades 
flour  ^? 

"A.  The  flour  I  sold  to  Ginshurg  dc  Com- 
pany formed  a  part  of  tlie  shipment  that  ar- 
rived in  Port  Arthur  on  or  about  the  8th  of 
February,  1904." 

and  again  (p.  206)  : 

''Q.  How  do  you  know  that  any  such  prac- 
tice was  followed  in  the  case  of  the  Hyades 
flour;  when  you  had  not  been  in  the  employ 
of  Clarkson  &  Company  or  in  Port  Arthur  for 
several  months  when  the  flour  was  sold? 

"A.  I  was  in  Port  Arthur  when  the  flour 
was  sold  and  as  I  sold  the  flour  myself  I  know 
what  I  am  talking  about." 

This  testimony  makes  clear  as  the  light  of  day 
that  Davidson  had  nothing  to  do  with  the  Hyades 
flour. 

It  is  not  necessary  that  the  jury  have  resorted  to 
any  ''inference"  or  "surmise"  as  to  the  particular 
cargo  of  which  the  flour  sold_  to  Ginsburg  formed 
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a  part,  for  the  reason  that  the  only  testunony  upon 
that  subject  was  given  by  defendant's  witness, 
Davidson,  when  he  said  that  the  flour  sold  to  Gins- 
burg  formed  a  part  of  the  shipment  that  arrived 
at  Port  Arthur  on  or  about  the  8th  of  February, 
1904.  This  testimony  was  not  changed  or  modified. 
It  was  given  b,v  defendant's  witness  and,  therefore, 
binding  upon  it.  Neither  the  court  nor  the  jury 
can  assmne  in  the  absence  of  any  showing  that  this 
statement  of  Davidson  was  a  mistake.  To  do  so 
would  be  to  set  aside  the  most  fundamental  rules 
of  evidence  and  to  indulge  in  the  assumption  that 
because  a  witness  states  so  and  so,  the  deduction 
may  be  reasonably  drawn  that  he  meant  something 
else.  We  respectfully  ask  how  can  this  portion  of 
the  testimon^^,  the  only  words  in  the  entire  record 
which  pretend  to  state  these  particular  facts,  lead 
to  any  other  conclusion  than  that  the  flour  sold 
Ginsburg  was  not  a  part  of  the  cargo  brought  by 
the  "Hyacles"  and,  therefore,  could  not  have  been 
the  flour  for  which  the  particular  draft  in  suit  was 
given  ? 

We  would  also  urge  that  there  is  another  circum- 
stance equally  conclusive  that  shows  that  the  money 
paid  by  Ginsburg  was  not  used  to  pay  this  particu- 
lar draft  or  any  part  of  it;  this  is  that  the  money 
received  by  the  bank  from  Ginsburg  was  actnally 
sent  by  the  Port  Arthur  hranch  to  tlie  Seattle  hrmich 
in  payment  of  two  other  drafts  drawn  by  the  Cen- 
tennial Mill  Company,  one  for  $16,155.20  and  the 
other  for  $4,136.00.    The  sum  received  from  Gins- 
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burg  was  67,000  roubles.  The  testimony  concerning 
the  disposition  of  this  sum  of  the  witness  Friedberg 
is  as  follows  (p.  26)  : 

"Interrogatory  41.  State  what  you  know,  if 
anything,  of  the  payment  to  the  Russo-Chinese 
Bank  at  Port  Arthur  by  or  for  account  of 
Clarkson  &  Co.  of  the  sum  of  about  67,000 
roubles  on  or  about  April  30th,  1904. 

"Answer.  On  April  17/30,  1904,  according 
to  the  cashbook  of  the  Russo-Chinese  Bank, 
Port  Arthur,  of  same  date  the  representative 
of  Clarkson  &  Co.  cashed  a  check  endorsed  by 
him,  No.  1156,  dated  April  16,  1904,  for  67,000 
roubles,  drawn  by  M.  Ginsburg  &  Co.  on  their 
account  with  the  Russo-Chinese  Bank  at  Port 
Arthur.  On  the  same  date  Clarkson  &  Co.,  paid 
to  the  bank  (1)  the  equivalent  of  the  draft. 
No.  1412/6386  for  G.  $4,136  received  from  the 
National  Bank  of  Commerce  of  Seattle,  plus 
6%  interest  on  the  same  for  220  davs=G. 
$151.65=G.  $4,387.65,  at  the  rate  of  198=8489 
roubles  and  55  cop.  (2)  The  equivalent  of  the 
draft  No.  455/6500  for  G.  $16,155.20  received 
from  the  National  Bank  of  Commerce  of  Seat- 
tle, plus  6%  interest  on  the  same  for  200  days, 
G.  $538.50=G.  $16,693.70,  at  the  rate  of  198= 
33053  roubles,  53  cop.  (3)  Expenses  on  the 
said  drafts,  bill  stamps  commission,  telegram 
expenses  and  postage,  305  rbls.  80  cop.  (4) 
That  part  to  the  credit  of  their  own  account 
with  the  Russo-Chinese  Bank  at  Port  Arthur 
25,151  roubles  12  cop. 

"Of  course  the  bank  could  not  enforce  Clark- 
son &  Co.  to  apply  their  money  in  one  way  or 
another  and  was  obliged  to  merely  follow  their 
client's  instructions.  The  proceeds  of  the  draft 
6386/1412  and  6500/1455  G.  $20,981.35  were 
remitted  on  the  same  date  to  the  National  Bank 
of  Commerce  of  Seattle  by  telegraphic  transfer 
on   Ladenburg,   Thalmann  &   Co.,   New  York. 
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At  that  time  the  value  of  67,000  roubles  repre- 
sented about  $33,838.88  United  States  currency, 
at  the  rate  of  198. 

"On  the  17/30  day  of  April,  1904,  the  bank 
at  Port  Arthur  had  in  its  portfolio  besides  the 
draft  for  $36,149.80  the  documents  which  were 
attached  to  the  following  drafts  of  the  Centen- 
nial Mill  Co.  drawn  upon  Clarkson  &  Co. :  1.  G. 
$4136,  due  February  27th,  1904,  Eussian  style. 
2.  G.  $16,155.20  diie  March  8,  1904,  Russian 
style.  3.  G.  $23,468.40  drawn  90  days'  sight. 
All  these  drafts  had  the  following  stamp  "Pay- 
able at  the  Bank's  demand,  rate  of  exchange 
on  New  York  at  date  together  with  interest 
at  6%  per  annmii  from  date  of  this  draft  to 
estimated  date  of  return  of  remittance  in  Seat- 
tle, Washington."  The  amount  of  the  drafts 
G.  $4136  and  G.  $16,155.20  was  paid  \A^th  inter- 
est as  stipulated  on  the  17/30  April,  1904,  and 
the  amount  of  G.  $20,981.35  remitted  to  the  Na- 
tional Bank  of  Commerce  of  Seattle  by  tele- 
graphic transfer  on  Ladenburg,  Thalmann  & 
Co.  of  New  York.  The  draft  for  $23,468.40 
was  not  accepted  by  Clarkson  &  Co.  and  had 
to  be  protested  for  non-acceptance  on  May  23d, 
June  5th,  American  style,  1904,  and  returned 
together  with  the  deed  of  protest  for  non- 
acceptance  to  the  National  Bank  of  Commerce 
of  Seattle  on  June  7/20,  1904. 

"I  do  not  know  out  of  what  funds  Clarkson 
&  Co.  paid  the  drafts  mentioned  above,  but  I 
presume  that  Clarkson  &  Co.  applied  a  part  of 
the  money  cashed  from  the  bank  at  Port  Ar- 
thur against  M.  Ginsburg  &  Company's  check 
for  67,000  roubles  on  the  same  day." 

The  witness  Drozdov  testified  (p.  52)  : 

"With  reference  to  the  payment  into  the 
Russo-Chinese  Bank  at  Port  Arthur  for  ac- 
count of  Clarkson  &  Co.  of  the  sum  of  67,000 
roubles  on  or  about  April  30th,  1904,  I  know 
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that  on  the  17/30/IV/1904,  the  representative 
of  Clarkson  &  Co.  presented  for  payment  a 
check  drawn  by  the  trading  firm  Ginsburg  & 

Co.   No.    1156,   for   Rbl.   67,000 ,   which   was 

paid  by  the  bank  in  Port  Arthur;  which  is 
shown  by  the  documents  of  the  cash  section  of 
the  bank  and  bv  the  books  of  the  bank  for  the 
year  1904,  fol.  216  and  217. 

"As  shown  by  the  cash-book  of  the  bank,  the 
representatives  of  Clarkson  &  Co.  made  on  the 
same  day  the  following  pajTiients: 

"I.  Rbl.  8489.55c.  for  payment  of  the  draft 
of  the  National  Bank  of  Commerce  of  Seattle, 
amount:  G$4136— 6%  for  220  days  G$151.65= 
4287.65  at  the  rate  of  exchange  of  Rbl.  198. — 

"II.  Rbl.  33053.53.  for  payment  of  the  draft 
of  the  National  Bank  of  Commerce  of  Seattle, 
amount:  G$16155.20— 6%  for  200  daj^s  G538.50 
^G$16693.70,  at  the  rate  of  exchange  of  Rbl. 
198— 

"III.  Rbl.  174.50 — the  commission  of  the 
bank  on  the  above  drafts. 

"IV.  Rbl.  70. — telegraph  expenses  for  the 
transfer  of  said  drafts. 

"V.     Rbl.  60.30. — stamp  duty  on  same. 

"VI.     Rbl.  1.00 — postage  on  same. 

"VII.  Rbl.  25151.12  w^ere  deposited  on  ac- 
count No.  7  of  correspondents  '  Loro '  of  the  firm 
Clarkson  &  Co. 

"At  that  time  the  value  in  G$67,000  roubles 
was  $33,838.38. 

"Besides  the  draft  of  G$36.194.80.— in  the 
portfolio  of  the  Port  Arthur  Bank,  towards 
17/30  April,  1904,  were  the  following  drafts, 
drawn  l:jy  the  Centennial  Mill  on  Clarkson  & 
Co. '  and  received  for  collection  from  the  Na- 
tional Bank  of  Commerce  of  Seattle. 

"I.  Draft  with  enclosure  of  1  bill  of  lading, 
1  invoice  and  1  insurance  policy,  90  days'  sight, 
amount  G$4136. — received  in  letter,  date  6/X. 
the  bank  acknowledged  receipt  of  these  docu- 
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ments  in  letter  date  8/21/XI/1903.  Clarkson 
.&  Co.  accepted  this  draft  on  27/10/XII/1903, 
term  27/11/1904  old  style,  and  information 
thereof  was  sent  to  the  National  Bank  of  Com- 
merce of  Seattle  on  the  same  day. 

"II,  Draft  with  enclosure  of  1  bill  of  lading, 
1  insurance  policy  and  2  certificates,  90  days' 
sight,  amount  G$l  6,155.20  received  wdth  letter, 
dated  26/X/1903. 

"The  bank  acknowledged  receipt  of  these  docu- 
ments in  letter  dated  19/2/XII/1903.  Clarkson 
&  Co.  accepted  this  draft  on  8/21/XII/1903, 
term  8/21/III/1904  and  inforaiation  thereof 
was  sent  to  t^e  National  Bank  of  Commerce 
of  Seattle  on  the  same  day. 

"Though  both  these  drafts  were  not  paid  at 
maturity,  the  bank  was  deprived  of  the  possi- 
bility of  executing  protest  for  non-payment  by 
reason  of  the  notary  having  left  Port  Arthur. 

"Enclosed  in  the  letter  of  the  bank  in  Port 
Arthur,  dated  13/26/IV/1904,  these  drafts  were 
returned  to  the  National  Bank  of  Commerce  of 
Seattle,  and  the  belonging  documents  were  kept 
in  the  bank  pending  receipt  of  further  instruc- 
tions." 

There  is  no  evidence  to  the  contrary. 

This  sum  of  67,000  roubles  was  paid  into  the  bank 
by  Clarkson  &  Co.  (not  by  Ginsburg)  under  special 
instructions.  The  bank,  of  course,  had  no  alterna- 
tive but  to  apply  the  sum  so  paid  in  accordance  with 
these  instructions,  which  were  (1)  to  pay  the  two 
drafts  of  $4,136.00  and  $16,155.20  with  interest  and 
costs  and  (2)  to  credit  the  balance  of  25,151  roubles, 
12  kopeks  to  the  account  of  Clarkson  &  Co.  with 
the  Russo-Chinese  Bank  at  Port  Arthur. 

This  money  was  paid  into  the  bank  on  April  30, 
1904,  and  the  draft  in  suit,  viz.,  for  $36,013.70,  did 
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not  become  payable  by  reason  of  the  two  days  of 
grace  until  May  2,  1904  (p.  120). 

On  the  day  that  this  Ginsburg  money  was  paid 
into  the  bank,  April  30,  1904,  Clarkson  &  Co.  owed 
the  Kusso-Chinese  Bank  at  Port  Arthur  on  its 
general  account,  and  entirely  independent  of  the 
particular  draft  in  question,  a  sum  exceeding  41,000 
roubles.  Upon  pages  36  and  37  of  the  record  is 
contained  a  statement  from  the  books  of  the  Russo- 
Chinese  Bank  showing  the  amount  of  the  indebted- 
ness of  Clarkson  &  Co.  from  December,  1903,  to 
August  28,  1904,  from  which  it  will  be  seen  that 
at  all  times  up  to  May  28,  1904,  Clarkson  owed 
the  bank  on  this  general  account  a  sum  exceeding 
25,000  roubles,  which  was  the  amount  left  over 
of  the  Ginsburg  payment  after  the  payment  of  the 
two  other  drafts. 

We  would,  therefore,  urge  that  as  the  testimony 
in  this  case  now  appears,  it  will  require  the  denial 
of  the  truth  of  everything  that  was  said  by  all  the 
witnesses,  and  the  assumption  of  the  opposite  of 
what  they  said,  in  order  to  justify  any  finding  to 
the  effect  that  any  part  of  this  Ginsburg  money 
went  toward  pajTnent  of  this  particular  draft.  The 
evidence  is  clear,  direct  and  uncontradicted,  that 
it  went  into  other  channels  and  to  pay  other  in- 
debtedness. We  therefore  ask  again,  as  we  fre- 
quently have  insisted  upon  asking  in  other  phases 
of  this  case,  what  possible  relevancy  this  Ginsburg 
transaction  has  to  the  particular  subject  matter 
involved?     We  may  even  go  further  and  assume, 
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for  the  purposes  of  argument,  that  the  testimony 
of  Friedberg  and  Drozdov  (the  only  testimony  on 
the  subject)  is  to  be  disregarded,  and  that  the 
balance  of  the  67,000  roubles,  some  25,000  roubles, 
was  not  in  fact  applied  to  the  discharge  of  the 
general  indebtedness  of  Clarkson  &  Co.,  and  that 
Clarkson  &  Co.,  when  making  this  deposit,  did  not 
make  any  request  for  its  application,  and  even  that 
these  25,000  roubles  were,  in  fact,  applied  by  the 
Port  Arthur  branch  toward  the  discharge  of  the 
particular  draft  in  question.  Even  assuming  all 
these  things,  the  Ginsburg  transaction  affords  no 
basis  for  the  special  verdict  of  the  jury,  because 
the  amount  of  this  draft  of  $36,194.80  was  72,389.60 
roubles  (p.  46)  and  the  application  of  the  25,000 
roubles  could  not,  of  course,  have  paid  it  in  full. 

The  last  statement  in  the  opinion  of  facts,  tend- 
ing to  show  papnent  of  this  particular  draft  and  in 
support  of  the  special  verdict  of  the  jury,  is  "There 
was  testimony  tending  to  show  that  from  the  1st 
of  January,  1904,  to  November  23d  of  the  same 
year,  Clarkson  <&  Co.  paid  into  the  Port  Arthur 
bank  126,928  roubles  and  97  kopeks". 

This  fact  was  elicited  from  the  testimony  of  the  wit- 
ness Short,  who,  at  page  151,  was  asked  the  follow- 
ing question : 

"Q.  Now,  I  wish  you  would  turn  to  the  cash 
account  in  the  same  deposition  and  state  how 
much  money  was  remitted  by  the  Russo-Chinese 
Bank  from  Port  Arthur  to  Vladivostok  from 
January,  1904,  down  to  August,  1904.  Are  you 
able  to  state  it  from  that?" 
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to  wliieh  the  witness,  after  figuring,  said: 

"A.  79,000  roul:»les  transferred  from  Port 
Arthur  to  Vladivostolv  from  the  25th  of  March 
to  the  26th  of  June. 

"Q.  Are  you  able  to  state  how  much  money 
was  collected  in  or  received  by  the  bank  at  Port 
Arthur  from  Clarkson  &  Company,  between  the 
25th  of  January  and  down  to  so  far  as  the 
account  goes,  August,  I  believe'? 

"A.  From  the  first  of  January,  1904,  up  to 
the  last  statement  on  this  accoimt,  November 
23,  there  had  been  deposited  with  the  bank  126,- 
928  roubles  and  97  kopeks." 

This  testimony  relates  to  the  account  between  the 
bank  and  Clarkson  &  Co.  at  Vladivostok  as  well  as 
at  Port  Arthur,  and  it  shows  that  79,000  kopeks  had 
been  paid  by  the  bank  to  Clarkson  &  Co.  at  Vladi- 
vostok, and  126,928  roubles  had  been  paid  by  Clark- 
son &  Co.  to  the  bank,  showing  payments  by  Clark- 
son, in  excess  of  receipts  of  47,928  roubles.  But 
this  does  not  show  that  this  payment  had  anything 
to  do  with  the  particular  draft  in  question  for 
several  reasons.  In  the  first  place,  there  is  nothing 
to  show  that  these  126,928  roubles  so  paid  by  Clark- 
son &  Co.  were  derived  in  whole  or  in  part  from 
the  "Hyades"  consignment.  No  such  claim  is  made. 
Upon  the  contrary,  it  appears  from  the  testimony, 
already  referred  to,  of  the  witness  Friedberg  (pp. 
36-37-38)  that  during  all  this  time  Clarkson  &  Co. 
owed  the  bank  on  its  general  account  large  sums 
of  money.  It  having  been  shown  that  there  were 
many  other  transactions  between  these  parties,  no 
presumption  can  be  indulged  that  this  particular 
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balance  of  47,928  roubles  was  used  or  had  any  rela- 
tion with  the  payment  of  this  particular  draft,  for 
as  the  testimon}^  shows,  there  were  many  di'afts  and 
many  other  transactions. 

We  here  invoke  the  rule  that  the  presumption 
that  a  draft  is  unpaid,  which  arises  from  the  payee 's 
possession  of  the  draft  uncanceled,  is  not  sufficiently 
met  by  showing  a  payment  of  money  by  the  debtor 
without  a  further  showing  that  there  were  no  other 
dealings  between  the  parties  upon  which  such  pay- 
ments might  have  been  made. 

In  this  case  it  is  undisputed  that  the  draft  was 
protested  for  non-pa}^nent  and  mailed  to  the  Seattle 
bank  with  a  letter  stating  that  it  had  been  protested 
for  non-payment  and  was  not  paid.  This  draft, 
therefore,  ever  since  has  been,  and  now  is,  in  legal 
contemplation  in  the  actual  possession  of  the  Seattle 
bank.  From  this  possession,  the  presumption  arises 
that  it  has  not  been  paid.  This  i:)resumption  cannot 
be  overcome  by  sunply  a  general  showing  that 
between  certain  dates,  Clarkson  paid  the  bank  cer- 
tain sums  of  mone,y,  because  in  order  to  do  so,  it 
would  have  been  necessary  to  show  that  this  was 
the  only  draft  and  the  only  transaction  upon  which 
the  money  so  paid  could  have  been  applied. 

In  the  case  of  Somervail  v.  Gillies,  31  Wis.  152,  a 
similar  question  was  considered,  and  the  court  said : 

''This  case,  so  far  as  the  decision  depends 
upon  presumptions  arising  from  the  facts 
proved,  is  one  where  the  presumptions  conflict 
and  run  directly  counter  to  each  other.     The 
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presumption  of  payment,  arising  from  the 
maker's  having  paid  or  delivered  money  to  the 
payee  of  the  note,  is  encountered  by  the  oppo- 
site presumi)ti()n  arising  from  the  note  remain- 
ing in  the  hands  of  the  payee  or  his  legal  rep- 
resentative, uncanceled  and  with  no  receipts 
of  the  alleged  pa^anents  endorsed.  The  mere 
fact  of  the  pa^anent  by  one  person  to  another 
is  presumptive  evidence  of  the  payment  of  an 
antecedent  debt,  and  not  of  a  loan.  In  the 
l^resent  case,  had  it  been  shown  that  there  were 
no  other  dealings  between  the  parties,  and  that 
no  other  indebtedness  existed  than  upon  the  note 
in  suit,  the  proof  of  pajaiient  of  money  by 
the  maker  to  the  payee  of  the  note  would  have 
created  a  very  strong  and  almost  conclusive 
presumption  of  payment  upon  the  note.  But  no 
such  facts  were  shown,  and  herein  the  weakness 
of  the  defense  and  imperfect  and  unreliable 
nature  of  the  presumption  are  disclosed.  Con- 
ceding both  sums  of  money  represented  b}"  the 
checks  to  have  been  paid  by  the  maker  to  the 
payee,  of  which  the  check  for  one  sum,  pay- 
able to  bearer  and  without  the  payee's  receipt 
for  the  money  endorsed  thereon,  was  no  evi- 
dence, still  they  may  have  been  payments  upon 
other  debts  due  from  the  maker  to  the  payee, 
instead  of  upon  the  debt  due  upon  the  note;  or 
they  may  have  been  pa^nnents  made  in  the 
course  of  other  dealings  or  business  transac- 
tions between  the  parties.  Under  such  circmn- 
stances,  to  give  the  maker  of  the  note  the 
benefit  of  the  presumption  claimed  for  him, 
requires  at  the  same  time  the  aid  of  another 
presimiption,  which  cannot  be  indulged,  namely, 
that  there  were  no  other  debts  or  dealings  to 
which  the  payments  could  have  been  applied. 
The  presumption  of  payment  of  the  note,  there- 
fore, arising  from  the  mere  fact  of  payments 
of  money  being  shown  to  have  been  made  by 
the  maker  to  the  payee,  is  not  only  met,  but 
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in  fact  overcome,  by  the  presumption  arising 
from  the  possession  of  the  note  by  the  payee 
still  uncanceled  and  unextinguished  by  indorse- 
ments of  payments  upon  it.  The  presumption, 
when  a  note  has  been  paid,  is,  that  it  has  been 
taken  up  by  the  maker,  or  otherwise  canceled 
so  as  to  show  that  the  debt  is  extinguished. 
When  paid,  the  maker  is  entitled  to  delivery  of 
it,  and  such  is  the  usage  of  merchants  and  all 
persons  giving  and  receiving  such  paper.  If 
but  a  partial  pa3aneut  is  made,  the  custom  is 
for  the  maker,  at  the  time  of  paying,  to  see 
that  it  is  endorsed.  From  these  well  known 
usages  arises  the  presumption,  which,  until  re- 
butted, is  decisive,  that  an  outstanding  note  is 
still  unpaid.  This  presumption  the  evidence  in 
this  case  failed  entirely  to  rebut,  and  the  court 
was  correct  in  the  special  instruction  given,  that 
the  burthen  was  upon  the  maker  to  show  that 
the  checks  in  question  were  given  and  received 
as  pa^^nents  on  the  note,  and  that  no  presmnp- 
tion  could  be  made  from  such  mere  pa;sT.nents 
against  the  note  in  the  hands  of  the  holder." 

We  have  now  endeavored  to  pass  in  review  all 
the  facts  and  circumstances  mentioned  in  the  court's 
opinion  as  going  to  uphold  the  special  verdict  of 
the  jury.  We  do  not  again  refer  to  the  evidence 
showing  that  the  draft  was  not  paid;  we  recognize 
that  this  court  will  not  set  aside  a  verdict  upon 
the  ground  of  a  conflict  in  the  evidence  or  incon- 
sistencies therein.  Our  clami  is  that  there  is  no 
legal  evidence  in  any  of  the  facts  and  circum- 
stances mentioned  to  show  that  this  draft  was,  in 
fact,  paid.    We  summarize  as  follows: 

1.  That  Short  gave  and  the  bank  accepted  a 
letter  of  guaranty  is  immaterial  unless  it  be  sJiown 
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that  Clarkson  &  Co.  acted  on  this  letter  of  guaranty 
and  did  actually  dispose  of  the  flour.  There  is  no 
evidence  whatever  to  this  effect,  because  Short,  the 
only  witness  interrogated  on  the  subject,  testifies 
that  he  does  not  linow  that  a  single  sack  of  the 
"Hj'ades"  cargo  was  ever  sold  or  any  money  ever 
paid  into  the  Russo-Chinese  Bank  therefor. 

2.  The  67,000  roubles  derived  from  the  Ginsburg 
sale  were  not  applied  in  pajanent  of  this  draft  for 
two  reasons: 

(a)  It  concerned  another  cargo  of  flour; 

(b)  This  money  was  used  to  pay  other  drafts 
and  indebtedness. 

3.  The  fact  that  Clarkson  &  Co.  paid  the  Port 
Arthur  Bank,  between  January  1,  1904,  and  No- 
vember 23,  of  the  same  year,  126,928  roubles  and  97 
kopeks  is  no  evidence  that  this  sum,  in  whole  or  in 
part,  was  applied  on  this  draft  because  there  was 
evidence  of  many  other  dealings  between  the  parties 
upon  which  this  papiient  might  have  been  applied. 

The  fact,  also,  that  this  case  has  a  double  aspect, 

and  that  plaintiff  is  entitled  to  recover  either  upon 

an  implied  or  an  express  contract  should  not  be  lost 

sight  of.    The  express  promise  of  defendant  to  repay 

this  monej^  was  (p.  93)  : 

"We  on  our  part  agree  upon  return  to  us 
of  both  sets  of  bills,  showing  that  the  draft  has 
not  been  paid,  to  reimburse  you  in  the  sum  paid 
us,  provided  that  we  were  in  no  wise  injured 
by  the  fact  that  your  Port  Arthur  branch  has 
indefinitely  held  the  bills  after  their  maturity  at 
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which  time  they  could  have  been  returned  to  us 
and  we  could  have  collected  from  the  steamship 
company." 

The  only  evidence  required  by  the  defendant  bank 
by  this  agreement  showing  that  the  draft  had  not 
been  paid  was  "the  return  of  both  sets  of  bills". 
These  bills  were  returned;  therefore  plaintiff  com- 
plied with  the  only  condition  precedent  imposed 
upon  it,  and  defendant  should  not  subsequently  be 
heard  to  say  that  it  was  not  sufficient. 


II. 

NO   CUSTOM   OR  USAGE   CAN   AFFORD   A   PRESUMPTION    THAT 
A   PARTY   WILL  VIOLATE   HIS    CONTRACT. 

The  principal,  and  as  we  think  the  only,  argument 
advanced  to  show  that  this  draft  was  paid  is  the 
evidence  that  for  a  considerable  period  of  time  the 
Port  Arthur  branch  had  permitted  Clarkson  ,&  Co. 
to  dispose  of  flour,  without  payment,  upon  delivery 
of  a  letter  of  guaranty.  The  claim  is  that  because 
the  bank  had  so  acted  in  previous  cases  it  did  so  in 
this  case. 

If  we  assume  that  these  previous  consignments 
were  governed  by  the  same  instructions  as  the  pres- 
ent one,  viz.,  against  jDayment,  there,  nevertheless, 
can  be  no  custom  or  usage  which  would  warrant 
either  court  or  jury  in  assuming  that  because  the 
bank  had  violated  its  instructions  in  the  past  it  did 
so  in  the  present  case. 

/ 
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That  Clarkson  took  possession  of  the  35,312 
quarter-sacks  of  flour  and  commenced  selling  it 
and  paying  into  the  bank  the  proceeds  is  stated  by 
the  court  in  the  opinion  to  be  "a  fair  inference 
from  the  testimony  of  Short  as  well  as  that  of 
Davidson". 

Now  Short  testified  that  he  gave  the  bank  the 
letter  of  guaranty,  and  we  may  assume  also  that  the 
manager  of  the  bank  then  acquiesced  in  his  taking 
the  flour,  although  this  latter  is  not  directly  stated. 
But  here  Short's  testimony  stops,  because  he  says 
that  he  does  not  know  what  was  done  with  the 
letter  of  guarantj^  or  whether  or  not  any  of  the 
flour  was  sold  thereunder.  We  must,  therefore,  as 
this  court  has  done  in  its  opinion,  invoke  a  pre- 
sumption, if  we  are  to  have  any  evidence  whatever 
that  Clarkson  &  Co.  ever  did  take  the  flour  and  sell 
it,  for  of  direct  testimony  there  is  none.  This  in- 
ference or  presumption  must  be  that  because  Clark- 
son &  Co.  had  previously  taken  possession  of  and 
sold  flour  without  paying  for  it,  that  they  did  the 
same  thing  in  this  case. 

The  instructions  in  the  present  case  were  to  hold 
the  docmnents  against  pajanent,  and  any  presump- 
tion that  the  bank  permitted  this  flour  to  be  sold 
contrary  to  these  instructions  and  that  it  was  so  sold 
must  be  predicated  upon  an  illegal  act,  not  only  of 
the  bank  but  also  of  Clarkson  &  Co.,  because  Short 
testifies  that  he  knew  that  the  bank  held  these  bills 
of  lading  against  payment  of  the  draft.  As  agent 
of  the  steamship  company  Clarkson  .&  Co.  knew,  not 
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only  from  the  direct  language  of  the  contract .  but 
also  from  the  general  law  merchant,  that  the  steam- 
ship could  not  legally  surrender  possession  of  the 
cargo  except  upon  a  surrender  of  the  bills  of  lading. 
They  furthermore  knew  that  they  had  been  spe- 
cifically directed  by  Clarkson  to  require  the  sur- 
render of  the  bills  of  lading,  so  to  assume  that 
Clarkson  &  Co.,  as  agent  of  the  steamship  company, 
because  they  had  been  accustomed  to  deliver  cargoes 
in  the  past  without  surrender  of  the  bills  of  lading, 
did  so  in  this  case,  necessarily  requires  the  pre- 
sumption that  a  contract  was  violated  and  indeed 
that  a  crime  had  been  committed  because  Short  said 
it  was  a  criminal  offense  (p.  163). 

"It  has  been  repeatedly  asserted  by  the  courts 
that  a  custom  or  usage  to  be  valid  must  not 
be  contrary  to  law.  The  rule  stated  more  in 
detail  is  that  evidence  of  custom  or  usage  is 
inadmissible  to  contravene  clear  and  unam- 
biguous statutory  or  contractual  provisions,  or 
well-settled  rules  of  public  policy;  or  to  oppose 
or  alter  established  legal  principles  and  upon 
a  given  set  of  facts  make  the  rights  or  liabili- 
ties of  individuals  other  than  they  are  at  the 
common  law." 

Eng.  <&  Amer.  Enc.  of  Law,  Vol.  29,  p.  376. 

Custom  or  usage  cannot  be  invoked  to  prove  that 
any  contract  has  been  violated.  There  can  be  no 
presumption  that  a  part}^  violates  a  particular  con- 
tract because  he  has  been  accustomed  to  violate 
similar  contracts  in  the  past,  for  the  presumption 
is  that  the  law  has  been  obeyed,  and  that  the  per- 
son's acts  are  legal,  not  illegal.    Hence,  to  permit  a 
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course  of  dealing,  admittedly  illegal,  to  afford  a 
presimiption  of  a  continuance  of  such  illegal  acts 
involves  a  conflict  of  presumptions.  There  is  no 
prcsmuption  that  an  illegal  act  or  course  of  dealing 
is  continued.  The  ordinary  presumption  is  "that  a 
thing  once  proved  to  exist  continues  as  long  as  is 
usual  with  things  of  that  nature." 

Cal.  C.  C.  P.  Sec.  1963,  Suhd.  32. 

It  involves  an  absurdit}^  to  say  at  least  in  legal 
contemplation  that  there  is  any  presumption  that 
it  is  usual  in  contracts  of  this  character  to  violate 
them. 


III. 


IF  ANY  OF  THE  INSTRFCTIONS  CONCERNING  THE  OBLIGA- 
TIONS  OF  THE  PORT  ARTHUR  BRANCH  RELATIVE  TO  THE 
FLOUR  WERE  ERRONEOUS,  ERROR  MUST  BE  PRESUMED, 
AND  SUCH  ERROR  IS  NOT  CURED  BY  THE  SPECIAL  VER- 
DICT. HEREIN  IS  PARTICULARLY  DISCUSSED  THE  IN- 
STRUCTION THAT  PERMISSION  TO  TAKE  THE  CARGO  WAS 
EQUIVALENT   TO  PAYMENT   OF  THE  DRAFT. 

As  fully  noted  in  our  brief,  the  trial  court  in- 
structed the  jury  at  length  concerning  the  relation 
of  the  collecting  bank  to  the  consignment  of  flour. 
The  jury  were  told  that  the  plaintiff  was  required 
to  deal' with  the  property  in  the  same  way  that  an 
intelligent  and  prudent  owner  of  property  would 
deal  wdth  his  own  property,  and  that 

"As  the  agent  for  the  owner  it  was  obligated 
to  account  for  the  amount  of  the  draft,  to  ac- 
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count  for  the  security  wMcli  the  bill  of  lading 
constituted,  and  it  cannot  be  excused  from  obli- 
gation to  accou^  by  saying  that  the  flour  dis- 
appeared witlf^Is  knowledge,  and  require  the 
defendant  in  iTiis  case  in  order  to  fasten  an 
obligation  upon  it,  to  prove  that  it  was  negli- 
gent" (p.  233). 

and  further: 

"By  virtue  of  these  endorsements  and  trans- 
fers the  legal  title  to  the  draft  and  the  docu- 
ments and  to  the  flour  in  question  passed  to  and 
became  vested  in  the  Eusso-Chinese  Bank,  and 
I  instruct  you  that  as  a  matter  of  law  it  was  in 
the  powder  of  the  plaintiff  to  handle,  control, 
sell  and  dispose  of  such  flour  in  any  way  that 
was  deemed  expedient  by  the  plaintiff"  (p.  227). 

Coupled  with  the  assignments  of  error  predicated 
upon  the  giving  of  these  instructions  were  others  as 
to  the  refusal  to  give  instructions  requested  by  the 
plaintiff  to  the  effect  that  in  the  absence  of  any 
special  instructions  the  obligations  of  the  collecting 
bank  were  to  preserve  the  documents  safely,  to 
present  the  draft  for  acceptance,  and  upon  the  non- 
payment protest  it;  that  in  any  event  the  plaintiff 
bank  was  bound  to  use  only  reasonable  and  ordinary 
care  and  skill.  These  instructions  so  refused  are 
set  forth  at  length  on  pages  15  to  19  of  our  brief. 

It  is  undisputed  that  this  draft  was  sent  to  the 
Port  Arthur  branch  "for  collection"  and  without 
further  instructions. 

We  will  not  now  weary  the  court  by  a  repetition 
of  our  previous  argument  in  the  endeavor  to  show 
that  these  instructions  imposed  upon  a  collecting 
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bank  a  responsibility  quite  foreign  to  their  em- 
ployment; that  the  instructions  given  and  all  the 
circumstances  of  the  case  show,  beyond  question, 
that  the  Port  Arthur  branch  was  merely  employed 
as  an  agent  to  handle  these  documents ;  and  no  spe- 
cial instructions  having  been  given,  although  re- 
quested, the  Port  Arthur  branch  were  justified  in 
assuming  that  they  had  no  responsibility  concerning 
the  flour. 

In  addition  to  these  instructions,  the  court  also 
instructed  the  jury  as  follows  (this  instiniction  has 
already  been  copied  in  this  petition  and  is  here 
repeated  for  convenience)  : 

"If  you  find  from  the  evidence  in  this  case 
that  plaintiff  permitted  Clarkson  Company  to 
take  over  the  flour  under  such  an  arrangement 
as  the  defendant  claims  with  the  stipulation  that 
the  plaintiff  w^as  the  owner  of  the  flour  and 
with  the  agreement  that  Clarkson  &  Company 
would  account  to  the  plaintifi:  for  the  proceeds 
of  the  sale  of  the  flour,  then  I  instruct  you  that 
such  action  on  the  j)art  of  the  plaintiff  consti- 
tutes in  law  a  pajTuent  of  the  draft  in  question 
and  the  plaintiff  cannot  recover  and  your  ver- 
dict must  be  for  the  defendant." 

We  now  claim  that  these  instructions  are  insep- 
arably connected  with  the  special  verdict;  that  if 
they  be  wrong,  error  necessarily  must  be  presmned 
and  the  special  verdict  fall.  We  believe  the  general 
rule  as  adopted  by  the  federal  courts  is  that  error 
presumes  prejudice;  that  it  is  only  when  it  appears 
so  clear  as  to  be  beyond  doubt  that  the  error  chal- 
lenged did  not  prejudice,  and  could  not  have  preju- 
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diced,  the  complaining  party,  that  the  rule  is  appli- 
cable that  error  without  prejudice  is  no  ground  for 
reversal. 

Boston  etc.  R.  R.  v.  O'Reilley,  158  U.  S.  334; 

U.  S.  V.  Gentry,  119  Fed.  p.  75; 

IJyiion  Pacific  R.  R.  v.  Field,  137  Fed.  p.  18 ; 

Choctaw  R.  R.  Co.  v.  Holloway,  114  Fed.  p. 
465; 

Stewart  v.  Brune,  179  Fed.  p.  355; 

U.  S.  V.  Ute  Coal  &  Coke  Co.,  158  Fed.  p.  29; 

Durant  Min.  Co.  v.  Percy  Cons.  Min.  Co., 
93  Fed.  p.  169. 

In  the  case  of  Atchison,  Topeka  &  Santa  Fe  R.  R. 
V.  McClerg,  59  Fed.  863,  the  court  said: 

"Unless  it  clearly  appears  from  the  face  of 
the  record  that  the  error  was  harmless,  we  are 
not  allowed  to  speculate  as  to  its  probable  eon- 
sequences.  ' ' 

The  instructions  given  concerning  the  flour  were 
tantamount  to  an  instruction  to  find  a  verdict  for 
the  defendant,  because,  as  noted,  the  jury  were  told 
that  the  collecting  bank  could  not  be  excused  from 
its  obligations  to  account  by  saying  that  the  flour 
disappeared  without  its  knowledge.  This  could 
mean  nothing  other  than  that  the  plaintiff  was 
required  either  to  produce  the  money  or  the  flour. 
It  could  not  avoid  liability,  as  the  jury  were  told, 
by  simply  proving  or  showing  that  it  had  not  had 
possession  of  the  flour  and  did  not  know  where  it 
was.  Apparently,  under  these  instructions,  if  this 
flour  had  been  lost  en  route  and  never  reached  Port 
Arthur,  still  the  Port  Arthur  bank  would  be  liable 
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because  in  that  case  the  flour  would  have  "disap- 
peared without  its  knowledge". 

These  instructions  are  directly  connected  with 
the  special  verdict  by  the  last  instruction  above 
quoted.  For  having  first  told  the  jury  that  the 
responsibility  of  the  Port  Arthur  branch  was  the 
same  as  that  of  any  owner  of  the  flour,  and  that  the 
bank  was,  in  fact,  for  the  purposes  of  this  trans- 
action, the  owner  of  the  flour,  the  jury  is  next  in- 
structed that  if  the  plaintiff  permitted  Clarkson  & 
Co.  to  take  over  the  flour  under  the  arrangement  testi- 
fied, then  that  such  action  constituted  a  payment  of 
the  draft  in  question.  Under  these  instructions, 
when  the  jury  proceeded  to  deliberate  upon  this 
special  verdict  their  consideration  was  not  limited 
to  the  question  of  a  payment  in  money;  on  the  con- 
trary, if  they  believed  that  plaintiff  had  permitted 
Clarkson  &  Co.  to  take  over  the  flour  under  the 
letter  of  guaranty,  then  they  were  compelled  to 
return  the  special  verdict  as  they  did,  although  they 
may  have  believed  that  there  was  no  evidence  what- 
ever that  any  payment  in  money  had  been  received. 

We  ask,  under  the  authorities  cited,  if  this  record 
contains  anything  which  shows  that  the  error  in 
giving  these  instructions  was  "harmless"?  It  would 
seem  that  to  the  contrary  the  entire  theory  of  the 
trial  court,  as  announced  to  the  jury,  compelled  the 
special  verdict.  It  is  not  possible  that  instructions 
so  fundamental  and  underlying  to  the  fullest  extent 
the  most  primary  obligations  of  the  parties  could 
be  harmless  error. 
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We  urge  in  particular  that  the  instruction  alDOve 
given,  that  permitting  Clarkson  .&  Co.  to  take  over 
the  flour  was  in  itself  a  payment,  is  obvious  error, 
to  which  exceptions  were  fully  taken.  It  will  be 
noted  that  the  jury  were  told,  as  a  matter  of  law, 
that  they  need  only  find  a  single  fact,  viz.,  that 
plaintiff  did  give  this  permission,  and  from  such 
fact  alone  the  jury  were  directed  to  return  a  special 
verdict  that  the  draft  had  been  paid,  and  a  general 
verdict  for  the  defendant. 

If  we  consider  that  the  plaintiff  bank  did  permit 
Clarkson  &  Co.  to  take  over  this  flour  under  the 
arrangement  testified  and,  indeed,  if  we  go  to  the 
extent  of  admitting  that  the  plaintiff  bank  delivered 
to  Clarkson  &  Co.  the  bills  of  lading  contrary  to 
instruction,  even  then  such  act,  as  a  matter  of  law 
and  without  the  consideration  of  other  facts,  cannot 
conclusively  be  considered  a  payment. 

The  damages  resulting  from  a  conversion  of  prop- 
erty are  clearly  defined  in  law.  If  an  agent  wrong- 
fully converts  the  property  of  his  principal  to  his 
own  use,  then  the  detriment  caused  by  this  wrongful 
conversion  is  presumed  to  be  the  value  of  the  prop- 
erty at  the  time  of  the  conversion  with  interest,  to 
which  some  authorities  add  a  fair  compensation  for 
the  time  and  money  expended  in  pursuit  of  the 
property. 

If,  therefore,  this  instruction  were  correct  in  other 
respects,  it  should  have  stated  that  if  the  plaintiff 
bank  was  guilty  of  a  conversion  of  the  flour,  then 
that  it  was  liable  in  damages  to  the  owner  of  the 
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flour  for  the  value  thereof,  but  such  liability  is  not 
a  payment  of  the  draft,  or  the  amount  of  the  draft 
for  the  obvious  reason  that  the  jury  is,  in  such  a 
case,  required  to  pass  upon  the  value  of  the  prop- 
erty so  converted;  they  might  have  concluded  that 
it  was  worth  more  or  less  than  the  face  value  of  the 
draft.  In  any  event,  the  plaintiff  bank,  charged 
wdth  this  liability,  has  the  right  to  have  a  jury  pass 
upon  the  extent  of  this  liability,  and  the  court 
cannot  say,  as  a  matter  of  law,  that  it  was  the  face 
of  the  draft. 

That  this  instruction  is  erroneous  would  seem 
to  follow  directly  from  the  argument  for  defendant 
in  error  made  in  this  case.  At  pp.  20-21  of  his 
brief  counsel  cites  authorities  to  the  effect  that 
w'liere  a  collateral  note  is  released  and  the  pro- 
ceeds received  by  the  pledgee  it  operates  as  a  payment 
pro  tantum  of  the  debt  secured,  and  counsel  saj: 

"We  believe  it  to  be  a  well  settled  principle 
of  law  that  where  a  pledgee  without  specific 
instructions  takes  over  the  collateral  to  itself 
or  releases  the  collateral  from  the  pledge,  such 
release  of  the  collateral  operates  in  law  as  pay- 
ment of  the  claim  at  least  to  the  extent  of  the 
value  of  the  collateral." 

In  this  case  the  court  has  instructed  the  jury  that 
a  release  of  the  collateral  operates  in  law  as  a  pay- 
ment to  the  full  extent  of  the  claim,  but  has  omitted 
to  state  the  essential  words,  "to  the  extent  of  the 
value  of  the  collateral". 

This  instruction  also  omits  another  essential  ele- 
ment in  the  relations  between  these  parties,  for  it 
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is  admitted  that  this  draft  was  accepted  by  Clarkson 
&  Co.,  who  then  became  its  principal  debtor.  This 
draft  was  mailed  to  the  Seattle  bank  and  in  legal 
contemplation  was,  therefore,  returned  to  it.  If  it 
disappeared  then  a  copy  was  equally  good  evidence. 
There  is  nothing  in  this  instruction,  nor  is  there 
any  evidence,  that  the  Seattle  bank  ever  attempted 
to  collect  from  Clarkson  &  Co.  the  amount  of  this 
draft,  or  made  any  demand  therefor.  If  the  Port 
Arthur  branch  did  violate  instructions  it  was  never- 
less,  the  duty  of  the  creditor,  the  Seattle  bank,  to 
make  the  damages  resulting  from  this  negligence  as 
light  as  possible.  They  could  not  have  recovered 
anything  against  the  Port  Arthur  branch  in  a  direct 
suit  predicated  upon  negligence  without  alleging 
and  proving  that  by  such  acts  the  promise  of  Clark- 
son &  Co.  had  become  valueless.  Now,  there  is  no 
evidence  here  that  Clarkson  &  Co.  have  not  at  all 
times  been  able  to  pay  this  draft.  Under  no  possi- 
bility could  the  Seattle  bank  in  such  a  suit  have 
avoided  alleging  in  its  complaint  that  by  reason  of 
such  negligence  the  plaintiff  had  been  placed  in  a 
position  where  it  could  not  collect  the  draft.  Yet, 
as  noted,  the  record  is  entirely  silent  on  this  sub- 
ject. This  instruction,  therefore,  is  again  erroneous 
in  that  it  should  have  stated  that  "if  the  Seattle 
bank  by  virtue  of  these  acts  of  alleged  conversion 
had  lost  its  rights  against  the  primary  debtor,  etc.". 

The  error  in  this  instruction  is  again  strikingly 
shown  in  the  fact  that  it  makes  the  "permission" 
of  the  bank  equivalent  to  "payment". 


\ 
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To  constitute  a  conversion  there  must  be  not  only 
the  intent  but  also  the  consummation  of  such  intent. 
The  mere  fact  that  the  agent  gives  an  illegal  per- 
mission is  not  a  conversion. 

**  Conversion  is  an  unauthorzed  assumption 
and  exercise  of  the  right  of  ownership  over 
goods  or  personal  chattels  belonging  to  another 
to  the  alternation  of  their  condition  or  the 
exclusion  of  the  owner's  rights." 

Boiivier  Law  Diet. 

If  this  had  been  an  ordinary  action  for  damages 
against  the  Port  Arthur  branch  on  account  of  this 
alleged  conversion,  the  complaint  must  necessarily 
have  alleged  that  the  defendant  bank  not  only  gave 
its  permission,  but  that  the  flour  was  actually  taken 
over  by  Clarkson  &  Co.  and  the  plaintiff  thereby 
deprived  of  it.  Failing  in  this,  the  complaint  would 
not  state  a  cause  of  action. 

So,  in  the  present  case,  if  by  any  slack  definition 
of  terms  it  may  be  said  that  the  liability  of  the  Port 
Arthur  branch,  resulting  from  its  unauthorized  act, 
was  a  pajTuent  of  the  draft,  still,  even  under  such 
theory,  it  was  necessary  that  the  instruction  state 
not  only  that  this  illegal  permission  was  given,  but 
also  that  it  was  acted  upon  and  that  the  flour  was 
taken  over  by  Clarkson  &  Co.  and  sold  or  disposed 
of  in  such  way  that  the  true  owners  of  the  flour 
could  not  recover  it.  The  fact  that  the  owner  by 
defendant's  acts  lost  the  property  is  of  course  a 
necessary  element  of  any  action  on  the  case  for  a 
conversion. 
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This  instruction  does  not  contain  this  essential 
element  to  any  act  of  conversion,  and  therefore 
we  urge  that  it  is  erroneous,  even  though  there  had 
been  ample  evidence  as  to  what  had  become  of  the 
flour.  But  there  is  no  such  evidence  and  the  record 
is  silent  upon  this  subject. 

The  witness  Short  testified  (p.  148)  when  asked 
the   question: 

' '  Q.  What  became  of  the  flour  securing  these 
drafts? 

"A.  They  were  put  into  Clarkson's  ware- 
house and  afterwards  sold. ' ' 

But  he  was  then  testifying  concerning  the  hvo  other 
drafts  for  $4136  and  $16,155,  respectively  (p.  147). 
Concerning  the  flour  in  question  he  said  (p.  141)  : 

"Q.  How  many  sacks  of  flour,  if  you  know, 
were  sold  by  you  between  the  time  of  the  ac- 
ceptance of  the  draft  and  the  time  you  left 
Clarkson  &  Co.'s  employ? 

"A.  Well,  sold  by  Clarkson's  office,  includ- 
ing myself,  I  should  say  about  ten  or  twelve 
thousand  bags. 

"Q.     To  whom  was  that  sold? 

"A.  It  was  sold  mostly  through  the  compra- 
dores  by  Clarkson  &  Co.  to  Chinese  contractors 
working  on  the  forts  and  on  the  government 
roads." 

This  testimony  was  not  given  concerning  the 
*'Hyades"  flour  specifically,  but  concerning  all  the 
flour  in  the  warehouse  at  the  time.  This  is  clearly 
shown  by  the  statement,  upon  cross-examination, 
of  the  same  witness,  already  fully  quoted,  to  the 
effect  (pp.  159-160)  that  of  his  own  knowledge  he 


55 


did  not  know  whether  or  not  these  8000  sacks  of 
flour  were  a  part  of  the  "Hyades"  cargo,  and  that 
he  did  not  know  whether  any  of  the  "Hyades"  flour 
was  sold. 

When  all  of  the  testimony  of  this  witness  is  read, 
it  will  be  seen,  we  think  beyond  any  possibility  of 
argument,  that  he  does  not  pretend  to  say  that  he 
knew  whether  or  not  any  of  the  "Hyades"  flour 
was  ever  sold.  The  circumstances  of  the  arrival 
of  the  vessel,  and  his  severance  of  relations  with 
Clarkson  &  Co.,  and  departure  from  Port  Arthur 
would  make  such  personal  knowledge  on  his  part 
impossible. 

The  only  other  witness,  Davidson,  gave  no  testi- 
mony on  this  subject  concerning  the  "Hyades"  flour, 
except  as  the  Ginsburg  sale  may  be  considered  a 
part  thereof,  a  subject  which  we  have  already  fully 
discussed.  As  frequently  already  stated  in  this  peti- 
tion, he  answered  in  response  to  direct  interrogatory 
No.  56  (p.  19-1)  that  he  did  not  know  whether  or 
not  this  draft  was  ever  actually  paid  since  he  left 
Port  Arthur  long  before  it  fell  due,  and  he  is  posi- 
tive that  the  flour  he  sold  Ginsburg  &  Co.  (p.  204) 
formed  a  part  of  the  shipment  that  arrived  in  Port 
Arthur  on  or  about  February  8,  1904. 

We  therefore  urge  that  the  instruction  now  under 
consideration  is  erroneous  in  at  least  three  particu- 
lars: 

(1)  That  the  jury  should  have  been  told  that 
the  liability  of  the  bank  for  such  alleged  conversion 
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was  the  value  of  the  property  converted  and  not 
necessarily  the  face  of  the  draft;  that  in  no  event 
could  it  be  a  payment  of  the  draft. 

(2)  That  the  instruction  given  makes  the  "per- 
mission" of  the  bank  a  complete  conversion  without 
the  necessity  of  any  finding  by  the  jury  as  to 
whether  or  not  that  permission  was  ever  acted  upon. 

(3)  That  this  claun  against  the  bank  called  pay- 
ment is  nothing  other  than  a  claim  for  damages  aris- 
ing from  negligence  and  that  the  damages  in  such 
a  case  cannot  be  greater  than  those  actually  sus- 
tained. To  prove  these  damages,  evidence  that  the 
Seattle  bank  had  thereby  been  unable  to  collect  from 
Clarkson  is  essential  and  the  instruction  is  fatal  in 
not  thus  stating. 


IV. 

THERE  WERE  ERRORS  IN  THE  ADMISSION  AND  EXCLUSION 
OF  TESTIMONY  WHICH  WERE  NOT  CURED  BY  THE  SPECIAL 
VERDICT. 

We  have  already  referred  (we  fear  at  wearisome 
length)  to  the  examination  of  the  witness  Davidson 
concerning  previous  transactions  between  the  Port 
Arthur  branch  and  Clarkson  &  Co.  These  inter- 
rogatories and  answers  concerned  the  course  of 
dealing  between  the  parties  in  the  handling  of  pre- 
vious drafts  with  documents  attached.  A  fair  sample 
of  these  questions  is  the  following  (p.  179) : 

"Q.     What  is  the  custom  of  the  Port  Arthur 
bank    upon    the    arrival    of    shipments    where 
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drafts  with  bills  of  lading  are  attached  are  in 
their  hands  for  collection?" 

To  this  question  an  objection  already  printed 
in  this  petition  was  made  to  the  effect  that  the  ques- 
tion was  immaterial  until  the  character  of  the  draft 
or  the  instructions  accompanying  it  were  first  stated. 
That  is,  the  witness  might  have  been  testifying  to  a 
transaction  in  which  the  Port  Arthur  branch  had 
been  authorized  to  deliver  the  bill  of  lading  when 
the  draft  was  accepted.  Until  that  essential  fact 
was  developed,  the  testimony  could  have  been  of 
no  value. 

Nevertheless  this  objection  was  overruled  and 
the  question  answered  at  length.  Then  there  fol- 
lowed many  other  questions,  all  bearing  upon  the 
method  adopted  by  the  Port  Arthur  branch  in  previ- 
ous cases,  and  to  each  of  these  questions  the  same  ob- 
jection was  made  and  exception  allowed. 

The  witness  Davidson  was  not  asked,  nor  did 
he  pretend  to  state  that  he  had  any  knowledge  of 
the  instructions  that  accompanied  any  set  of  drafts. 
We  therefore  again  earnestly  request  the  court  to 
again  consider  this  line  of  questions  and  the  objec- 
tions thereto. 

We  also  again  venture  to  invite  the  court's  con- 
sideration to  the  alleged  error  assigned  and  dis- 
cussed on  pages  57-58  of  our  brief.  This  ruling 
occurred  in  connection  with  direct  interrogatory 
56  of  the  witness  Davidson  (page  194).  The  ques- 
tion was: 
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"Do  you  know  whether  this  draft  drawn  by 
the  Centennial  Mill  Company  and  in  the  hands 
of  the  branch  of  the  Eusso-Chinese  bank  at 
Port  Arthur  covering  this  shipment  of  flour 
was  ever  actually  paid?" 

To  which  the  witness  answered: 

"No;  I  have  no  knowledge,  definite  knowl- 
edge, that  it  ever  was  paid  since  I  left  Port 
Arthur  long  before  it  fell  due.  But  if  it  was 
,  not  paid  by  Ginsburg  &  Company  then  it  was 
the  fault  of  the  Eusso-Chinese  Bank  because 
the  firm  of  Ginsburg  &  Company  to  my  definite 
knowledge  have  ever  since  been  able  to  pay 
this  draft  and  if  for  any  reason  the  arrange- 
ment I  made  with  Ginsburg  &  Company  was 
avoided  or  not  carried  out  then  the  Russo- 
Chinese  Bank  had  it  within  their  right  and 
power  to  demand  the  surrender  of  the  keys  to 
the  warehouse  from  Ginsburg  &  Company." 

The  plaintiff  objected  to  that  portion  of  the 
answer  beginning  with  the  words  "but  if  it  was 
not  paid"  for  the  reason  that  the  witness  had 
already  stated  that  he  did  not  know  whether  it 
was  paid  or  not.  The  matter  so  objected  to  was 
highly  detrimental  to  the  plaintiff  because  the  wit- 
ness there  definitely  stated  that  the  firm  of  Gins- 
burg &  Co.  had  always  been  able  to  pay  this  draft, 
and  thus,  although  the  witness  knows  nothing  of 
his  own  knowledge  concerning  the  matter,  he  is 
allowed  to  place  before  the  jury  his  inference  or 
surmise  that  it  might  have  been  paid  if  the  Russo- 
Chinese  Bank  had  carried  out  the  arrangement  with 
Ginsburg.  Neither  the  question  nor  the  special 
matter  called  for  permitted  any  inference  or  sur- 
mise. 
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If  '*A"  sues  "B"  upon  a  promissory  note,  and 
the  witness  is  asked  if  he  knows  whether  or  not  the 
note  was  ever  actually  paid,  and  he  answers  "No", 
is  he  properly  permitted  in  answer  to  this  same 
question  to  state  "but  it  might  have  been  paid  if 
so  and  so  had  happened"? 

If  these  questions  and  rulings  upon  these  ques- 
tions asked  the  witness  Davidson  were  erroneous, 
they  must  of  necessity  have  been  prejudicial  to  the 
plaintiff  because  they  were  directly  concerned  with 
the  question  of  the  payment  of  the  draft. 

For  these  reasons  we  ask  for  a  rehearing  in  this 
case. 

Dated,    San    Francisco, 
August  6,  1913. 

Chickering  &  Gregory, 
Attorneys  for  Plaintiff  in  Error. 


Certificate  op  Counsel. 

I  hereby  certify  that  I  am  of  counsel  for  plaintiff  in 
error  in  the  above  entitled  cause  and  that  in  my 
judgment  the  foregoing  petition  is  well  founded  in 
point  of  law  as  well  as  in  fact  and  that  said  petition 
is  not  interposed  for  delay. 

Warren  Gregory, 
Attorney  for  Plaintiff  in  Error. 
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RUSSO-CHINESE   BANK,   a  Cor- 
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BRIEF  FOR  DEFENDANT  IN  ERROR. 


The  argument  set  forth  in  the  petition  for  re- 
hearing filed  herein  does  not  seem  to  us  to  add  any- 
thing to  the  former  argument  of  counsel  for  the 


Russo-Chinese  Bank.  Substantially  every  conten- 
tion contained  in  the  petition  for  re-hearing  was 
vigorously  urged  in  their  former  brief,  and  our  argu- 
ment in  opposition  to  the  same  is  set  forth  in  our 
original  and  supplemental  briefs  heretofore  filed  in 
this  cause,  to  which  we  now  refer. 

The  first  contention  of  the  plaintiff  is  stated  by 
counsel  as  follows : 

"We  still  urge  that  there  is  no  legitimate  evi- 
dence that  the  draft  in  question  has  ever  been  paid. 
Upon  the  contrary,  that  the  evidence  is  clear  and  con- 
clusive that  it  has  never  been  paid." 

And  upon  pages  40  and  41  of  the  petition  coun- 
sel summarize  their  contention  as  follows: 

( 1 )  "That  Short  gave  and  the  bank  accepted  a 
letter  of  guaranty  is  immaterial  unless  it  be  shown 
that  Clarkson  &  Company  acted  on  this  letter  of 
guaranty,  and  did  actually  dispose  of  the  flour. 
There  is  no  evidence  whatever  to  this  effect,  because 
Short,  the  only  witness  interrogated  upon  the  sub- 
ject, testifies  that  he  does  not  know  that  a  single  sack 
of  the  Hyades  cargo  was  ever  sold,  or  any  money 
ever  paid  into  the  Russo-Chinese  Bank  therefor." 

( 2 )  The  67,000  roubles  derived  from  the  Gins- 
burg  sale  were  not  applied  in  payment  of  this  draft 
for  two  reasons : 

(a)  It  concerned  another  cargo  of  flour. 

(b)  The  money  was  used  to  pay  other  drafts 
and  indebtedness. 


(3)  The  fact  that  Clarkson  &  Company  paid 
the  Port  Arthur  Bank,  between  January  1, 1904,  and 
November  23  of  the  same  year,  126,928  roubles  and 
97  kopeks  is  no  evidence  that  this  sum,  in  whole  or 
in  part,  was  applied  on  this  draft,  because  there  was 
evidence  of  many  other  dealings  between  the  parties 
upon  which  this  payment  might  have  been  applied. 

The  particular  evidence  tending  to  show  the 
payment  of  the  draft  for  $36,194.80,  the  price  of 
36,000  sacks  of  flour  sold  by  the  Centennial  Mill 
Company  to  Clarkson  &  Company,  is  set  forth  by  us 
in  our  original  brief,  pages  11  to  24,  inclusive,  to  all 
of  which  we  refer  and  make  a  part  of  this  argu- 
ment. 

Counsel  in  the  petition  criticizes  the  reasoning 
of  this  Court  in  its  opinion,  holding  that  there  was 
an  absence  of  evidence  to  support  the  special  verdict 
of  the  jury  to  the  effect  that  the  draft  had  been 
paid. 

We  do  not  think  we  can  add  anything  to  the 
logic  or  force  of  the  Court's  opinion.  It  seems  to 
us  to  be  clear,  convincing  and  unanswerable.  Coun- 
sel admit  on  page  6  of  their  petition  that  if  the  letter 
of  hypothecation  was  taken  by  the  bank,  as  testified 
to  by  Short,  such  action  "would,  without  doubt,  have 
been  negligence  on  the  part  of  the  bank  for  the  con- 


sequences  of  which  it  would  be  responsible;"  but  as- 
serts that  "it  would  not  have  been  payment  of  this 
particular  draft,  and  cannot  of  itself  make  possible 
this  special  verdict  of  the  jury." 

It  therefore  appears  from  counsels'  own  admis- 
sion that  if  the  Russo-Chinese  Bank  did  take  a  let- 
ter of  hypothecation  from  Clarkson  &  Company,  as 
shown  by  Short's  testimony,  then  the  bank  became 
responsible  for  the  loss.  Counsel  admit  that  the 
bank  violated  its  duty  to  the  defendant  if  it  did  take 
the  letter  of  hypothecation,  and  there  is  no  contra- 
diction in  the  testimony  as  to  the  fact  that  the  letter 
of  hypothecation  was  taken  by  the  bank,  by  the  terms 
of  which  the  bank  permitted  Clarkson,  as  agent  of 
the  Steamship  Company,  to  deliver  the  flour  over  to 
Clarkson,  the  merchant,  and  to  sell  the  same,  taking 
Clarkson's  agreement  to  account  to  the  bank  for  the 
proceeds  of  the  sale  of  the  flour. 

We  might  say,  in  passing,  that  one  of  the  de- 
fenses set  up  in  the  answer  was  that  if  the  Russo- 
Chinese  Bank  failed  to  collect  the  amount  of  the 
draft,  such  failure  was  due  to  its  own  negligence 
and  breach  of  duty  which  it  owed  the  defendant ;  and 
now  counsel  admit  that  if  the  letter  of  hypotheca- 
tion was  given  the  bank  became  liable  to  the  extent 


of  the  damage,  and  it  necessarily  follows  that  the 
plaintiff  owes  to  the  defendant  the  value  of  the  flour, 
or  the  amount  of  the  draft. 

The  testimony  of  Short  disclosed  that  at  the 
time  of  the  acceptance  of  the  draft  in  question  there 
were  in  Clarkson's  warehouse  at  Port  Arthur  only 
six  or  eight  thousand  sacks  of  flour;  that  36,000 
sacks  were  placed  in  the  warehouse  upon  the  arrival 
of  the  "Hyades;"  that  between  the  date  of  the  ar- 
rival of  the  "Hyades"  and  the  time  that  Short  left 
Port  Arthur,  about  the  9th  of  February,  1904,  ten 
or  twelve  thousand  sacks  of  flour  had  been  sold.  This 
will  leave  from  32,000  to  34,000  sacks  of  flour  in 
Clarkson's  warehouse,  and  there  is  no  dispute  as  to 
the  value  of  the  flour.  The  value  of  the  flour  was 
from  2.40  to  2.65  roubles  per  sack  (Rec,  p.  152), 
and  there  was  no  other  merchandise  in  excess  of  the 
value  of  about  15,000  roubles  in  Clarkson's  ware- 
house at  the  time  Short  left  Port  Arthur. 

By  the  terms  of  the  letter  of  hypothecation  the 
Russo-Chinese  Bank  assumed  complete  ownership  of 
the  flour  and  took  Clarkson's  obligation  for  its  pay- 
ment. The  bank  directed  the  Steamship  Company 
to  surrender  the  flour,  and  in  lieu  of  the  flour  took 
Clarkson's  promise  to  pay  for  it  out  of  the  proceeds 


of  its  sale.  This  clearly  shows  an  intentional  con- 
version of  the  flour  by  the  bank,  and  the  testimony  in 
the  case  fixes  the  value  of  the  flour  at  a  sum  in  ex- 
cess of  the  amount  of  the  draft.  The  conversion 
could  not  have  been  more  complete  had  the  Russo- 
Chinese  Bank,  vested  with  the  legal  title  to  the  flour, 
sold  it  directly  to  Clarkson  and  taken  Clarkson's 
note  in  payment  of  it.  Could  it  have  been  contended 
that  there  was  no  conversion  had  the  bank  taken 
the  note  of  Clarkson  for  the  amount  of  the  draft? 
The  effect  of  what  the  bank  did  was  to  take  Clark- 
son's  promise  to  pay,  or  his  written  obligation,  as 
shown  in  the  letter  of  hypothecation.  In  lieu  of  the 
flour  the  bank  received  the  written  promise  to  pay. 
The  taking  of  the  letter  of  hypothecation  containing 
a  promise  to  pay  was  an  acceptance  by  the  bank  of 
payment  by  Clarkson  in  this  way  instead  of  in 
money.  The  situation  would  not  have  been  different 
in  legal  effect  if  Clarkson  had  paid  for  the  flour  in 
money  and  the  bank  had  then  re-loaned  the  money 
to  Clarkson,  taking  as  its  security  the  letter  of 
hypothecation. 

The  authorities  which  we  have  cited  in  our  orig- 
inal brief  are  to  the  effect  that  if  the  holder  of  col- 
lateral sells  or  converts  the  collateral    he   becomes 


liable  for  the  value  of  such  collateral  and  must  apply 

it  upon  the  indebtedness,  and  that  evidence  of  such 

conversion  can  be  shown  under  a  plea  of  payment. 

"Upon  the  plea  of  payment,  to  debt  on  bond,  it 
is  competent  for  the  defendant  to  give  in  evidence 
that  wheat  was  delivered  to  the  plaintiff  on  account 
of  the  bond  at  a  certain  price,  and  that  the  defendant 
assigned  sundry  debts  to  the  plaintiff,  part  of  which 
were  collected  by  the  plaintiff,  and  part  lost  by  his 
indurgance  or  negligence." 

Buddicum  vs.  Kirk,  3  Cranch,  294,  and  other 
cases  cited. 


And  in  this  instance  the  value  of  the  flour  convert- 
ed is  shown  to  be  in  excess  of  the  amount  of  the 
draft,  and  we  cannot  view  it  in  any  other  way  than 
as  a  payment  of  the  draft. 

It  would  not  be  material,  it  seems  to  us,  whether 
the  flour  was  ever  sold  by  Clarkson  or  not.  It  pass- 
ed beyond  the  control  of  the  defendant  when  the 
Russo-Chinese  Bank  advised  Clarkson,  the  agent  of 
the  Steamship  Company,  to  turn  the  flour  over  to 
Clarjcson,  the  merchant.  The  defendant  was  de- 
prived of  its  security  by  this  action  of  the  bank,  and 
the  bank's  action  constituted  a  payment  by  Clark- 
son to  it. 
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However,  the  evidence  does  clearly  show,  be- 
yond the  possibility  of  a  doubt,  that  the  flour  in  ques- 
tion was  sold  by  Clarkson  &  Company.  There  were 
only  32,000  to  34,000  sacks  of  flour  left  in  Clark- 
son's  warehouse  on  the  9th  of  February.  Shortly 
thereafter,  and  before  the  17th  of  February,  when 
Davidson  left  Port  Arthur,  the  balance  of  the  flour 
in  the  warehouse  was  sold  to  Ginsburg,  through  the 
instrumentality  of  the  plaintiff.  The  evidence  shows 
that  at  least  67,000  roubles  were  received  for  this 
flour,  and  the  evidence  of  Short  is  that  there  was  no 
other  flour  in  the  warehouse  belonging  to  Clarkson. 
How,  then,  can  it  be  said  that  there  was  no  evidence 
of  the  sale  of  this  flour  by  Clarkson?  We  know  that 
Davidson  received  from  Ginsburg  some  money  and 
some  drafts  on  Hong  Kong,  and  that  the  Russo- 
Chinese  Bank  collected  from  Ginsburg  67,000 
roubles,  all  for  flour  sold  by  Clarkson  from  his  Port 
Arthur  warehouse,  and  the  "Hyades"  flour  was  the 
only  flour  in  the  warehouse.  Consequently  the  evi- 
dence affirmatively  shows  that  Clarkson  &  Company 
not  only  received  permission  from  the  Russo-Chinese 
Bank  to  take  over  the  flour  shipped  by  the  "Hyades," 
and  to  sell  the  same  under  a  promise  to  account  for 
the  proceeds  of  the  sale,  but  that  Clarkson  &  Com- 


pany  actually  acted  under  such  permission  and  ac- 
tually sold  the  flour,  and  the  instructions  on  pages 
6  and  7  of  the  petition  are  not  erroneous,  even  under 
counsel's  own  argument.  Counsel  admits  that  if 
permission  were  given  by  the  bank  to  Clarkson  & 
Company  to  sell  the  flour,  and  Clarkson  actually  sold 
it  and  failed  to  account  for  the  proceeds,  this  would 
be  equivalent  to  a  payment.  Yet  the  facts  are  that 
this  is  exactly  what  was  done.  Permission  was  given 
to  sell  the  flour  and  it  was  sold,  and  the  value  of  the 
flour  is  not  contradicted,  which  was  an  amount  at 
least  equal  to  the  draft. 

Even  if  counsel  were  correct  (which  we  do  not 
admit)  in  stating  that  the  defendat  should  only  be 
entitled  to  the  value  of  the  collateral  by  reason  of  the 
negligence  of  the  Russo-Chinese  Bank,  still  under 
the  evidence  in  this  case  the  value  of  the  flour  is 
clearly  shown,  and  is  equal  to  the  amount  of  the 
draft.  So  it  was  not  necessary  to  give  any  instruc- 
tions as  to  any  partial  liability  on  the  part  of  the 
Russo-Chinese  Bank.  The  evidence  was  conclusive 
and  uncontradicted  that  the  breach  of  duty  on  the 
part  of  the  Russo-Chinese  Bank  resulted  in  the  total 
loss  of  the  flour,  which  was  of  a  value  in  excess  of 
the  amount  of  the  draft. 
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Upon  page  10  and  following  pages  of  the  peti- 
tion the  contention  is  made  that  the  evidence  of  the 
custom  among  bankers  at  Port  Arthur  was  inad- 
missible. This  point  is  discussed  in  our  original 
brief,  pages  32  to  36,  and  we  here  refer  to  the  same. 
But  the  evidence  as  to  the  custom  among  bankers 
was  clearly  admissible  for  another  reason.  Counsel 
makes  the  contention  that  when  the  67,000  roubles 
were  collected  by  the  Russo-Chinese  Bank  from  Gins- 
burg,  42,000  roubles  of  this  money  were  sent  to  the 
National  Bank  of  Commerce  in  payment  of  two  other 
drafts,  one  for  $4,136  and  the  other  for  $16,155, 
drawn  by  the  Centennial  Mill  Company  upon  Clark- 
son  &  Company  and  in  favor  of  the  defendant  bank. 
The  inference  that  counsel  seem  to  draw  from  this 
contention  is  that  the  defendant  bank  received  a  por- 
tion of  the  proceeds  of  the  "Hyades  flour  and  there- 
fore has  not  been  injured.  The  fact  of  the  matter 
is,  and  the  evidence  shows,  that  prior  to  the  ship- 
ment of  the  "Hyades"  flour  two  other  shipments  of 
flour  had  been  sold  by  the  Centennial  Mill  Company 
to  Clarkson  &  Company,  for  $4,136  and  $16,155,  re- 
spectively, with  bills  of  lading  attached  drawn 
against  payment,  and  that  the  Russo-Chinese  Bank 
permitted  Clarkson  &  Company  to  take  over  the  flour 
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represented  by  these  shipments  under  a  similar  let- 
ter of  hypothecation,  and  that  the  Russo-Chinese 
Bank,  by  reason  of  its  breach  of  duty  in  allowing 
Clarkson  to  take  the  flour  represented  by  these  ship- 
ments rendered  itself  liable  to  the  National  Bank  of 
Commerce,  and  when  the  collection  was  made  from 
Ginsburg  the  Russo-Chinese  Bank  was  merely  pay- 
ing its  own  obligation  to  the  National  Bank  of  Com- 
merce. And  Short  testified  that  the  same  arrange- 
ment was  adopted  by  the  Russo-Chinese  Bank  in  the 
handling  of  the  shipments  represented  by  the 
amounts  above  named  as  in  the  ''Hyades"  shipment. 
Counsel  also  at  page  15  of  the  petition,  criticize 
the  opinion  of  this  Court  in  commenting  upon  the 
failure  of  Mr.  Ofsiankin  to  testify  as  to  the  letter 
of  guaranty,  and  contend  that  there  was  nothing  in 
the  record  that  could  advise  Ofsiankin  that  the  giv- 
ing of  a  letter  of  hypothecation  v/ould  be  involved  in 
this  case.  The  deposition  of  Davidson  (Rec,  p. 
185)  shows  that  a  letter  of  hypothecation  was  re- 
quired by  the  Russo-Chinese  Bank  before  consenting 
to  the  delivery  of  the  flour,  and  states  the  contents 
of  such  letter  of  hypothecation.  The  plaintiff  was 
advised  by  this  deposition  of  the  importance  of  hav- 
ing the  testimony  of  Ofsiankin,  the  manager  of  the 
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bank,  if  it  desired  to  contradict  the  testimony  of 
Davidson ;  and  the  plaintiff  cannot  plead  surprise  at 
the  introduction  of  such  testimony.  Moreover,  the 
record  shows  that  at  the  former  trial  the  defendant 
demanded  of  the  plaintiff  the  production  of  this  let- 
ter of  hypothecation,  and  it  would  seem  that  the 
testimony  of  the  man  in  charge  of  the  bank  should 
have  been  produced,  if  it  could  have  been  produced, 
and  the  jury  might  have  been  impressed  by  the  fail- 
ure to  produce  this  testimony,  just  as  this  Court  was 
impressed  by  it. 

On  page  18  of  the  petition  counsel  refers  to  a 
statement.  We  desire  to  call  the  attention  of  the 
Court  to  the  fact  that  Clarkson  also  testified  that 
he  had  given  instructions  to  his  Port  Arthur  house 
not  permit  any  consigned  goods  to  be  taken  out  of 
the  warehouse  without  the  production  of  the  bills  of 
lading,  or  the  consent  of  the  bank,  which  shows  that 
Clarkson  had  in  mind  the  fact  that  a  custom  existed 
for  the  bank  to  direct  the  delivery  of  consigned  flour. 

On  page  19  of  the  petition  counsel  undertake  to 
explain  the  failure  on  the  part  of  the  bank  to  pro- 
duce a  copy  of  the  letter  of  hj^jothecation.  We  fail 
to  see  how  the  fact  that  the  defendant  had  demanded 
the  original  of  the  letter  of  hypothecation  more  than 
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a  year  before  the  trial  would  excuse  its  non-produc- 
tion, even  if  defendant's  counsel  did  say  tha.t  he  did 
not  think  the  plaintiff  would  produce  it,  because 
counsel  for  plaintiff  had  said  they  did  not  have  it. 

Short  testified  that  the  Russo-Chinese  Bank  did 
take  the  letter  of  hypothecation,  and  the  jury  evi- 
dently believed  him,  and  if  the  bank  had  such  letter 
it  was  its  duty  to  produce  it,  if  it  wished  to  escape 
the  unfavorable  inference  that  the  jury  may  have 
placed  upon  its  action  in  failing  to  produce  it.  or  to 
account  for  its  absence. 

On  pages  20  and  21  of  the  peitition  the  conten- 
tion is  made  that  Short  testified  that  he  did  not  know 
whether  or  not  the  "Hyades"  flour  had  been  sold 
prior  to  the  time  he  left  Port  Arthur.  This  Court 
will  remember  that  there  were  but  six  or  eight  thou- 
sand sacks  of  flour  in  the  warehouse  when  the  '*Hy- 
ades"  flour,  consisting  of  36,000  sacks,  arrived.  The 
aggregate  of  these  two  would  make  from  42,000  to 
44,000  sacks.  Short  stated  that  ten  or  twelve  thou- 
sand sacks  had  been  sold  after  the  arrival  of  the 
**Hyades"  flour;  that  he  could  not  tell  whether  the 
old  flour  was  sold,  or  whether  the  "Hyades"  flour 
had  been  sold.  But  it  strikes  us  that  this  is  wholly 
beside  the  question,  because  the  evidence  is  con- 
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elusive,  both  on  the  part  of  Davidson  and  Short,  and 
'also  the  witnesses  for  the  plaintiff,  that  all  of  the 
flour  left  in  the  Clarkson  warehouse  was  sold  to  Gins- 
burg.  Short's  testimony  is  that  there  was  no  other 
flour  than  the  "Hyades"  flour  and  the  six  or  eight 
thousand  sacks  that  were  in  the  warehouse  upon  the 
arrival  of  the  '*Hyades"  flour. 

Counsel,  however,  on  pages  24  to  35  of  the  pe- 
tition, contend  that  Davidson's  testimony  referred 
to  an  entirely  different  shipment  of  flour  and  that 
the  flour  which  was  sold  Ginsburg  was  the  flour 
which  came  on  the  'Tleiades,"  which  arrived  at  Port 
Arthur  on  February  7th,  1904.  It  is  true  that 
Davidson  was  pretty  positive  in  his  testimony  that 
he  was  referring  to  the  flour  that  arrived  on  the  7th 
of  February,  whether  by  the  "Hyades"  or  the  "Plei- 
ades" he  was  not  positive.  The  fact  is  the  "Pleiades" 
did  arrive  on  the  7th  of  February  with  a  shipment 
of  flour;  but  the  evidence  also  shows  that  Davidson 
was  selling  for  Clarkson  to  Ginsburg  a  very  large 
quantity  of  flour,  and  the  testimony  of  Short  shows 
that  only  1,500  to  2,000  sacks  of  flour  were  unloaded 
from  the  "Pleiades"  after  her  arrival  on  the  7th  of 
February,  and  that  he  himself  left  on  the  "Pleiades" 
when  she  departed  from  Port  Arthur.      The   jury 
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were  evidently  justified  in  reaching  the  conclusion 
that  Davidson  was  mistaken  as  to  the  date  of  the 
arrival  of  the  flour  he  claimed  to  have  sold  Gins- 
burg. 

It  was  very  strenuously  contended  before  the 
jury  that  Davidson's  testimony  had  no  reference 
whatever  to  the  "Hyades"  flour'  but  the  jury  simply 
reconciled  Davidson's  testimony  with  that  of  Short. 
And  Davidson's  testimony  could  not  have  referred 
to  any  flour  shipped  by  the  "Pleiades,"  because  only 
a  small  quantity  of  flour  was  ever  unloaded  from  the 
"Pleiades;"  and  it  seems  to  us  that  any  reasonable 
man  could  only  reach  the  conclusion  that  Davidson 
was  mistaken  in  his  testimony  as  to  the  date  of  the 
arrival  of  the  flour  covered  by  the  draft  in  question. 
However,  any  discrepancy  in  the  testimony  is  a  mat- 
ter entirely  for  the  jury  to  pass  upon. 

Again,  Davidson  further  testified  (Rec,  p.  189) 
as  follows:  "Q.  What  was  the  quantity  of  flour 
shipped  by  this  steamer  to  Clarkson  &  Company 
from  the  Centennial  Mill  Company?  A.  Between 
35,000  and  40,000  sacks." 

This  conclusively  establishes  the  fact,  just  as 
the  jury  must  have  found,  that  Davidson's  testimony 
referred  to  the  shipment  of  between  35,000  and  40,- 
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000  sacks  of  flour  made  by  the  Centennial  Mill  Com- 
pany, which  was  the  only  shipment  of  that  size  at  or 
near  the  time  about  which  he  was  testifying,  and 
this  shipment  was  on  the  "Hyades."  And  we  think 
the  jury  were  clearly  right  in  reaching  the  conclu- 
sion that  Davidson  was  merely  mistaken  as  to  the 
date  of  the  arrival  of  the  flour,  the  event  having  oc- 
curred several  years  prior  to  the  time  of  his  testi- 
mony. 

Again,  on  page  29  of  the  petition,  a  portion  of 
Davidson's  testimony  is  quoted  as  follows : 

"Q.  Was  any  of  the  flour  you  attempted  to  sell 
to  Ginsburg  &  Company  part  of  the  'Hyades'  flour? 

A.  The  flour  I  sold  to  Ginsburg  &  Company 
formed  a  part  of  a  shipment  that  arrived  in  Port 
Arthur  on  or  about  the  8th  of  February." 

Yet  he  gave,  as  we  have  seen  above,  the  quan- 
tity of  flour  that  arrived,  and  the  quantity  conforms 
to  the  shipment  that  arrived  by  the  "Hyades." 

Counsel  further  contend  that  the  Ginsburg 
transaction  has  nothing  to  do  with  this  case.  We  do 
not  agree  with  counsel  in  this  contention.  The  pro- 
ceeds of  the  flour  sold  to  Ginsburg,  to  the  extent  of 
about  42,000  roubles,  were  received  by  the  defend- 
ant bank,  not  on  account  of  the  payment  of  the  "Hy- 
ades"  draft,  but  in  payment  of  the  two  drafts  for 
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$4,136  and  $16,155  above  referred  to;  and  it  is  im- 
portant also  in  clearly  demonstrating  that  the  letter 
of  hypothecation  was  acted  upon  by  Clarkson  & 
Company  and  the  flour  covered  by  such  letter  was 
actually  sold  in  pursuance  of  such  letter,  which  ef- 
fectuated a  complete  conversion  of  the  flour  by  the 
bank,  even  under  counsels'  own  contention.  And  the 
flour  was  sold  to  Ginsburg  with  the  assistance  of  the 
plaintiff  bank  and  the  effect  of  the  transaction  was 
that  the  Russo-Chinese  Bank,  with  full  knowledge, 
used  the  proceeds  of  the  sale  of  the  flour  to  Ginsburg 
to  pay  its  own  obligation  to  the  National  Bank  of 
Commerce  growing  out  of  the  two  drafts  for  $4,136 
and  $16,155  respectively,  and  it  conclusively  appears 
that  all  of  the  "Hyades"  flour  was  sold,  and  that 
all  of  the  proceeds  from  its  sale  went  into  the  Russo- 
Chinese  Bank. 

On  page  37  of  the  petition  an  attempt  is  made 
to  show  that  the  126,928  roubles  paid  by  Clarkson 
&  Company  were  in  no  part  the  proceeds  of  the  sale 
of  the  "Hyades"  flour.  Counsel  say  that  79,000  rou- 
bles, were  paid  by  the  bank  to  Clarkson  &  Company 
in  Vladivostock,  and  that  this  would  only  leave  in 
controversy  47,928  roubles.  It  was  the  contention 
of  the  defendant,  among  other  things,  in  its  answer, 
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that  the  Port  Arthur  Bank  collected  from  Clarkson 
&  Company  the  proceeds  of  the  sale  of  the  "Hyades" 
flour  and  applied  it  to  the  payment  of  the  indebted- 
ness of  Clarkson  &  Company  to  itself. 

The  evidence  of  Mr.  Short  (Rec,  pp.  151-152) 
shows  that  from  the  1st  of  January,  1904,  up  to 
November  23,  1904,  there  had  been  deposited  w^ith 
the  Russo-Chinese  Bank  at  Port  Arthur  by  Clarkson 
&  Company  126,928  roubles.  Of  this  amount  79,000 
roubles,  he  testified,  were  transferred  to  Clarkson  & 
Company  at  Vladivostock.  But  the  evidence  of  Mr. 
Clarkson  shows  that  he  was  indebted  in  a  very  large 
sum  of  money  to  the  Russo-Chinese  Bank,  both  at 
Port  Arthur  and  at  Vladivostock,  and  while  the 
books  of  the  bank  at  Port  Arthur  show  that  the 
money  was  transferred  to  Vladivostock  for  the  ac- 
count of  Clarkson  this  does  not  seem  important,  be- 
cause if  it  was  transferred  to  the  account  of  Clark- 
son at  Vladivostock,  the  Vladivostock  Bank,  to  which 
Clarkson  was  indebted,  would  receive  the  money  and 
credit  it  upon  what  Clarkson  owed,  and  the  Russo- 
Chinese  Bank  at  Port  Arthur  did  therefore  receive 
from  Clarkson  &  Company,  between  the  dates  above 
mentioned,  the  full  sum  of  126,928  roubles  and  be- 
tween the  25th  of  March  and  the  26th  of  June,  1904, 


19 

79,000  roubles  were  collected  from  Clarkson  &  Com- 
pany and  transferred  to  Vladivostock,  undoubtedly 
to  reduce  Clarkson's  indebtedness  to  the  Vladivo- 
stock Branch. 

To  show  the  materiality  of  these  collections  we 
shall  refer  again  briefly  to  the  testimony  of  Short. 
He  stated  that  at  the  time  of  the  arrival  of  the  "Hy- 
ades"  flour  there  was  only  six  or  eight  thousand 
sacks  of  flour  in  the  Clarkson  warehouse  at  Port 
Arthur,  and  other  goods  of  the  value  of  not  exceed- 
ing 15,000  roubles.  The  value  of  the  flour  on  hand 
upon  the  arrival  of  the  ''Hyades"  at  2.50  roubles  per 
sack  would  amount  to  about  15,000  roubles  more. 
This,  Short  testifled,  was  all  the  merchandise  that 
Clarkson  had  on  hand.  When  to  this  is  added  the 
amount  of  money  collected  from  Ginsburg  and  the 
money  taken  by  Davidson  before  the  bank  took  hold 
of  the  Ginsburg  matter  and  we  have  substantially  a 
sum  equal  to  the  amount  of  money  collected  by  the 
bank  from  Clarkson  &  Company  between  the  dates 
mentioned  by  Mr.  Short,  and  in  order  to  produce  this 
sum  it  is  necessary  to  include  the  proceeds  of  the 
sale  of  the  "Hyades"  flour,  which  in  itself  was  suf- 
ficient to  warrant  the  jury  in  finding  that  the  bank 
had  received  enough  money  from  the  proceeds  of  the 
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sale  of  the  ''Hyades"  flour  to  have  paid  the  draft  in 
controversy  in  full. 

Counsel  on  page  41  of  the  petition  refer  to  the 
fact  that  this  is  an  action  upon  an  express  contract. 
This  is  entirely  different  from  the  contention  made 
by  counsel  upon  the  first  trial  of  this  case.  There 
it  was  contended  that  it  w^as  not  an  action  upon  an 
express  contract  but  w^as  an  action  for  money  paid 
under  mistake  of  fact;  and  this  Court  by  deciding 
that  it  was  an  action  for  the  recovery  of  money  paid 
under  mistake  of  fact  established  the  law  of  the  case, 
and  counsel  cannot  now  be  heard  to  make  the  conten- 
tion that  it  is  an  action  upon  an  express  contract. 

But  we  contend  that  the  plaintiff  cannot  recover 
either  upon  an  express  contract  or  for  money  paid 
under  mistake  of  fact,  and  we  refer  to  our  former 
brief  (page  25  and  subsequent  pages).  We  might 
say,  however,  that  the  jury  were  justified,  even  if 
it  be  treated  as  an  action  upon  an  express  contract, 
in  finding  that  the  plainiff  had  failed  to  make  out  its 
case,  because  it  did  not  comply  with  the  contract.  It 
is  true  that  the  witness  for  the  plaintiff  testified 
that  the  original  draft  was  mailed  to  the  Seattle  bank 
immediately  after  its  protest,  but  the  officers  of  the 
Seattle  bank  testified  that  thev  had  never  received 
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it,  and  the  jury  may  have  disbelieved  the  testimony 
of  plaintiff's  witness  as  to  the  mailing  of  this  draft. 

We  might  also  add  that  if  Short's  testimony  is 
true  as  to  the  giving  of  the  letter  of  hypothecation 
the  plaintiff  cannot  recover  because  the  bank,  by  di- 
recting Clarkson,  as  the  agent  of  the  Steamship  Com- 
pany to  deliver  the  flour  to  Clarkson,  the  merchant, 
certainly  relieved  the  Steamship  Company  from  any 
and  all  liability  to  the  Seattle  Bank  for  the  delivery 
of  the  flour  without  the  production  of  the  documents. 
The  Russo-Chinese  Bank  was  the  holder  of  the  legal 
title  to  the  documents  and  of  the  flour,  and  its  direc- 
tion to  the  Steamship  Company  to  release  the  flour 
would  certainly  absolve  the  Steamship  Company 
from  liability  to  the  Seattle  Bank  for  the  delivery  of 
the  flour  without  the  production  of  the  documents. 
The  Russo-Chinese  Bank  was  the  holder  of  the  legal 
title  to  the  documents  and  of  the  flour,  and  its  direc- 
tion to  the  Steamship  Company  to  release  the  flour 
would  certainly  absolve  the  Steamship  Company 
from  liability  and  would  forever  prevent  the  Seattle 
bank  from  recovering  anything  from  the  Steamship 
Company. 

On  page  42  of  the  petition  the  statement  is  made 
that  no  custom  or  usage  could  afford  a  presumption 
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that  a  party  would  violate  his  contract,  and  the  con- 
tention is  also  made  that  for  the  bank  to  direct  the 
delivery  of  the  flour  without  the  production  of  the 
bills  of  lading  was  an  illegal  and  criminal  action, 
and  alleges  that  Short  made  the  statement  that  it 
was  a  criminal  act.  What  Short  testified  to  was 
that  it  would  be  a  criminal  act  for  himself  or  David- 
son, as  managers  of  Clarkson  &  Company  at  Port 
Arthur  to  sell  the  flour  covered  by  the  bills  of  lading 
without  the  production  of  the  bills  of  lading,  or  with- 
out procuring  the  consent  of  the  bank.  No  state- 
ment was  made  by  Mr.  Short,  or  anyone  else,  that 
the  Russo-Chinese  Bank,  the  holder  of  the  legal  title 
to  the  bills  of  lading  and  the  draft  would  be  commit- 
ting a  criminal  act  in  directing  the  Steamship  Com- 
pany to  turn  the  flour  over  to  Clarkson  &  Company, 
and  the  Steamship  Company  was  fully  protected  in 
obeying  the  direction  or  the  order  of  the  holder  of 
the  bills  of  lading. 

But  assuming  that  counsel  were  correct  in  this 
argument  that  it  would  be  a  criminal  act  for  the 
bank  to  direct  the  Steamship  Company  to  turn  over 
the  flour  to  Clarkson  &  Company  before  the  payment 
of  the  draft, — it  would  seem  that  this  is  an  argu- 
ment in  favor  of  the  defendant.    It  would  hardly  be 
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presumed  that  the  bank  would  direct  the  Steamship 
Company  to  surrender  goods  without  the  production 
of  the  documents,  unless  the  bank  construed  its  let- 
ter of  hypothecation  as  a  payment  of  the  draft. 

The  evidence  clearly  shows  the  existence  of  a 
custom  in  regard  to  the  handling  of  drafts  such  as 
the  one  in  question  in  the  manner  testified  to  by  Mr. 
Short.  Such  custom  certainly  would  not  be  legal 
upon  the  assumption  that  the  bank  treated  and  con- 
sidered the  letter  of  hypothecation  as  a  payment  of 
the  draft. 

On  page  45  of  the  petition  and  subsequent  pages, 

counsel  again  discuss  certain  instructions  given  by 

the  trial  court.    The  instructions  complained  of  are 

as  follows : 

"1.  As  the  agent  for  the  owner  it  was  obligat- 
ed to  account  for  the  amount  of  the  draft,  to  account 
for  the  security  which  the  bill  of  lading  constituted, 
and  it  cannot  be  excused  from  obligation  to  account 
by  saying  that  the  flour  disappeared  without  its 
knowledge,  and  require  the  defendant  in  this  case  in 
order  to  fasten  an  obligation  upon  it,  to  prove  that  it 
was  negligent. 

"2.  By  virtue  of  these  endorsements  and  trans- 
fers, the  legal  title  to  the  draft  and  the  documents 
and  to  the  flour  in  question  passed  to  and  became 
vested  in  the  Russo-Chinese  Bank,  and  I  instruct  you 
that  as  a  matter  of  law  it  was  in  the  power  of  the 
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plaintiff  to  handle,  control,  sell  and  dispose  of  such 
flour  in  any  way  that  was  deemed  expedient  by  the 
plaintiff. 

"3.  If  you  find  from  the  evidence  in  this  case 
that  plaintiff  permitted  Clarkson  Company  to  take 
over  the  flour  under  such  an  arrangement  as  the  de- 
fendant claims  with  the  stipulation  that  the  plaint- 
iff was  the  owner  of  the  flour  and  with  the  agree- 
ment that  Clarkson  &  Company  would  account  to 
the  plaintiff  for  the  proceeds  of  the  sale  of  the  flour, 
then  I  instruct  you  that  such  action  on  the  part  of 
the  plaintiff  constitues  in  law  a  payment  of  the 
draft  in  question  and  the  plaintiff  cannot  recover 
and  your  vetrdict  must  be  for  the  defendant." 

We  discussed  the  first  of  these  instructions  in 
our  original  brief  at  pages  41  and  42,  to  which  we 
refer,  and  we  also  refer  to  page  34  of  said  brief  in 
this  connection.  We  also  refer  to  our  supplemental 
brief,  pages  2  to  5,  and  particularly  refer  to  pages 
11  to  24  of  our  original  brief,  as  bearing  upon  these 
instructions  and  also  refer  to  the  authorities  cited 
in  said  brief.  We  think,  moreover,  that  the  instruc- 
tions were  not  erroneous  and  correctly  stated  the 
law.  There  can  be  no  question  but  that  the  legal  title 
to  the  documents,  the  draft  and  the  flour  was  vested 
in  the  Russo-Chinese  Bank;  to  all  the  world,  except 
the  defendant,  it  was  the  legal  owner  of  the  flour 
and  the  documents.    Neither  can  it  be  successfully 
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urged  that  an  agent  who  has  security  can  allow  the 
security  to  disappear  without  accounting  for  it  in 
some  way.  This  seems  to  us  to  be  elementary.  But 
counsel  says  that:  'This  could  mean  nothing  other 
than  that  the  plaintiff  was  required  to  produce  either 
the  money  or  the  flour.  It  could  not  avoid  liability, 
as  the  jury  were  told,  by  simply  proving  or  showing 
that  it  had  not  possession  of  the  flour  and  did  not 
know  where  it  was.  Apparently,  under  these  in- 
structions, if  this  flour  had  been  lost  en  route  and 
never  reached  Port  Arthur,  still  the  Port  Arthur 
bank  would  be  liable." 

We  do  not  think  the  instruction  of  the  Court  is 
susceptible  of  any  such  interpretation.  The  evi- 
dence shows  that  the  flour  had  arrived  at  Port  Ar- 
thur; that  the  documents  had  arrived;  that  the 
bank  had  instructed  the  Steamship  Company's  agent 
to  turn  the  flour  over  to  Clarkson  and  had  taken  from 
Clarkson  a  letter  of  hypothecation,  by  which 
Clarkson  agreed  to  sell  the  flour  and  account  to  the 
bank  for  the  proceeds  of  the  sale  thereof,  and  the 
Court  correctly  advised  the  jury  that  the  burden 
was  upon  the  plaintiff  to  account  for  the  flour  under 
such  conditions,  if  the  jury  found  such  conditions 
to  exist;  and  we  think  that  the  Court  was  justified 
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under  the  evidence  in  instructing  the  jury  that  the 
taking  of  the  letter  of  hypothecation  and  the  deliv- 
ery of  the  flour  to  Clarkson  by  directing  the  agent 
of  the  Steamship  Company  to  turn  it  over  to  Clark- 
son,  did  amount  to  a  payment  of  the  draft. 

Counsel  objects  to  these  instructions  appar- 
ently for  the  reason  that  in  a  case  of  conversion  of 
personal  property  it  is  for  the  jury  to  pass  upon  the 
value  of  the  property.  In  this  case,  the  uncontra- 
dicted evidence  was  that  the  value  of  the  flour  was 
at  least  equal  to  the  amount  of  the  draft.  The  wit- 
nesses for  the  plaintiff  fixed  the  value  of  the  flour 
at  such  sum.  There  was  nothing  for  the  jury  to 
pass  upon  as  to  the  value.  It  was  admitted.  The 
authorities  which  we  cited  in  our  former  brief  and 
heretofore  referred  to  clearly  show  that  these  in- 
structions correctly  stated  the  law,  and  in  view  of 
the  evidence  as  to  the  value  of  the  flour,  which  was 
uncontradicted,  we  are  unable  to  see  how  the  plain- 
tiff could  have  been  injured  or  benefitted  by  the  in- 
structions, even  though  the  jury  had  been  called 
upon  to  pass  upon  the  value  of  the  flour. 

Counsel  say  that  if  the  instructions  had  been 
to  the  effect  that  the  Russo-Chinese  Bank  would 
have  been  liable  for  the  conversion  to  the  extent  of 
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the  value  of  the  flour,  their  objection  would  be  un- 
tenable. Yet  that  is  precisely  the  situation.  There 
was  no  dispute  in  the  evidence  as  to  the  value  of 
the  flour  being  in  excess  of  the  amount  of  the  draft, 
and  the  defendent  was  asserting  no  claim  to  any- 
thing in  excess  of  the  value  of  the  flour. 

Counsel  say  that  the  plaintiff  bank  had  the 
right  to  have  the  jury  pass  upon  the  extent  of  its 
liability  and  that  the  Court  could  not  say  as  a 
matter  of  law  that  it  was  the  face  of  the  draft. 

We  have  shown  that  the  evidence  was  complete 
both  as  to  the  giving  of  the  permission  to  Clarkson 
to  sell  the  flour  and  the  fact  that  Clarkson  sold  the 
flour  under  such  permission.  How  has  the  plain- 
tiff been  injured  by  the  instruction?  Had  the 
Court  modified  the  instruction  so  as  to  require  the 
jury  to  pass  upon  the  value  of  the  flour,  there  could 
have  been  no  other  result  than  that  at  which  the 
jury  arrived.  It  was  perfectly  manifest  and  pal- 
pable that  the  value  of  the  flour  was  undisputed 
and  was  fixed  by  all  of  the  witnesses  at  at  least  the 
amount  of  the  draft.  We  think  the  instruction  as 
given  by  the  Court  correctly  stated  the  law,  but 
even  if  it  did  not,  the  plaintiff  has  in  no  wise  been 
prejudiced. 
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The  Court  had  the  right  to  have  stated  to  the 
jury  that  the  value  of  the  flour  was  not  disputed; 
that  it  was  fixed,  and  upon  the  undisputed  testi- 
mony showed  that  it  was  of  the  value,  as  we  have 
stated.  Moreover,  the  bank,  by  taking  Clarkson's 
obligation  to  pay  the  amount  of  the  draft  out  of  the 
proceeds  of  the  sale  of  the  flour,  itself  fixed  the  value 
of  the  flour,  because  the  evidence  is  that  Clarkson 
agreed  to  pay  the  amount  of  the  draft  and  to  sell  the 
flour  and  apply  the  proceeds  of  its  sale  to  the  pay- 
ment of  the  draft. 

On  page  52  of  the  petition  Counsel  insist  that, 
because  the  draft  was  accepted  by  Clarkson  &  Com- 
pany, who  then  became  the  principal  debtors,  it  was 
the  dut}'^  of  the  bank  to  first  sue  Clarkson  to  re- 
cover from  him  if  possible. 

The  evidence  shows  that  Clarkson  was  heavily 
indebted  to  the  bank  itself  and  it  is  a  fair  inference 
that  the  defendant  could  not  have  recovered  any- 
thing from  Clarkson  had  it  brought  a  suit  upon  the 
acceptance.  But  it  would  be  monstrous,  it  seems 
to  us,  to  impose  any  such  duty  upon  the  defendant 
bank  and  to  require  it  to  first  sue  Clarkson  for  the  re- 
covery of  this  money.  The  method  of  dealing  with 
Clarkson  by  the  defendant  bank  clearly  shows  that  it 
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placed  no  reliance  upon  Clarkson's  financial  respon- 
sibility; it  relied  solely  upon  its  security;  it  sent  the 
draft  with  the  bills  of  lading  attached  with  direc- 
tions not  to  deliver  them  except  upon  payment. 

Now  it  appears  that  the  Russo-Chinese  Bank 
disregarded  these  instructions,  and  while  it  may  not 
have  surrendered  the  documents  to  the  Steamship 
Company,  it  did  what  was  equivalent  thereto — it 
directed  the  agent  of  the  Steamship  Company  to 
deliver  the  flour  to  Clarkson  &  Company.  In  other 
words,  the  Russo-Chinese  Bank  undertook  to  do  by 
indirection  that  which  the  National  Bank  of  Com- 
merce had  directed  it  under  no  circumstances  to 
do.  The  defendant  bank  sought  to  hold  its  security 
for  the  payment  of  its  draft,  and  sought  to  prevent 
the  flour  from  passing  into  the  hands  of  Clarkson 
&  Company  without  the  payment  of  the  draft,  and 
the  Russo-Chinese  Bank,  in  utter  disregard  of  these 
instructions,  if  the  testimony  of  Short  is  to  be  be- 
lieved, and  the  jury  evidently  believed  it,  deliberate- 
ly turned  over  the  flour  to  Clarkson  &  Company  and 
accepted  Clarkson  &  Company's  obligation  to  pay 
the  draft.  Upon  what  principle  of  law  or  of  morals 
ought  the  defendant  bank  be  required  to  proceed 
against  Clarkson  upon  the  acceptance. 
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We  think  that  this  contention  of  Coun.sel  can- 
not be  sustained  for  a  further  reason:  When 
Clarkson  accepted  the  draft,  the  Russo-Chinese 
Bank  was  the  legal  holder  of  it.  By  taking  the 
letter  of  hypothecation  from  Clarkson  it  created  a 
new  obligation  on  the  part  of  Clarkson  to  the  Russo- 
Chinese  Bank  inconsistent  with  the  acceptance  of 
the  draft  in  which  the  defendant  bank  was  inter- 
ested. As  between  Clarkson  and  the  Russo-Chinese 
Bank  Clarkson  had  the  right  to  deal  with  said  bank 
as  the  legal  owner  and  holder  of  the  draft  and  the 
security.  This  he  did,  and  gave  a  new  obligation  to 
the  Russo-Chinese  Bank,  agreeing  to  pay  that  bank 
the  amount  of  the  draft,  and  to  sell  the  flour  and 
account  to  the  bank  for  the  proceeds  of  its  sale, 
to  be  applied  upon  the  indebtedness  created  between 
Clarkson  and  the  Russo-Chinese  Bank.  This  pro- 
cedure is  clearly  inconsistent  with  the  acceptance 
of  the  draft  and  was  in  the  nature  of  a  novation, 
a  new  contract  between  Clarkson  and  the  bank 
which  nullified  and  superseded  the  contract  made  by 
his  acceptance  of  the  draft. 

On  page  53  of  the  petition  counsel  say  that  the 
loss  of  the  flour  to  the  defendant  was  a  necessary 
element   in    the   appropriation    of  the  flour  by  the 
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Russo-Chinese  Bank  to  its  own  use,  or  a  necessary 
element  in  the  conversion  of  the  flour,  and  that 
there  was  no  evidence  of  any  acting  on  the  part  of 
Clarkson  under  the  authority  of  the  letter  of  hy- 
pothecation. 

We  think  the  evidence  clearly  shows  what  be- 
came of  the  flour  and  that  the  defendant  never  re- 
ceived any  of  it.  Neither  this  Court,  nor  the  jury, 
can  nor  could  reach  any  other  conclusion  than  that 
the  great  bulk  of  this  flour  was  sold  to  Ginsburg 
and  that  the  flour  had  been  lost  to  the  defendant, 
and  that  its  value  at  least  equaled  the  amount  of 
the  draft. 

On  page  56  and  subsequent  pages  counsel  ob- 
ject to  the  admission  of  certain  testimony  as  to  the 
custom  of  the  bank  in  handling  drafts,  and  stated 
that  the  question  ought  to  have  been  limited  to 
cases  where  the  character  of  the  draft  was  stated 
and  the  nature  of  the  instructions  accompanying 
it  were  also  stated.  There  was  nothing  erroneous 
in  the  admission  of  such  testimony.  The  question 
was, broad  enough  to  include  the  method  of  handling 
drafts  generally  as  well  as  the  handling  of  drafts 
such  as  counsel  suggest,  and  the  plaintiff  had  ample 
opportunity,  which  it  utilized,  to  cross-examine  the 
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witness  Davidson  as  to  just  what  he  meant.  The 
evidence  was  properly  admissable.  The  weight 
and  effect  of  it,  however,  was  for  the  jury  to  pass 
upon. 

We  do  not  think  there  is  any  merit  in  the  con- 
tention of  counsel  as  to  the  admission  of  the  tes- 
timony. 

There  is  another  matter,  however,  to  v/hich  we 
wish  to  call  the  Court's  attention.  Counsel  contend 
that  there  is  no  evidence  that  the  draft  in  question 
had  been  paid,  but  we  feel  confident  that  this  Court 
will  take  the  same  view  of  the  matter  that  it  did 
upon  the  former  hearing,  and  will  find  that  there 
is  an  absence  of  evidence  showing  actual  pajmient. 
However,  if  the  fact  of  payment  should  not  be  es- 
tablished to  the  satisfaction  of  this  Court,  still  the 
evidence  clearly  shows  that  the  plaintiff  was  in  no 
wise  injured.  Viewing  this  action  either  as  one 
upon  an  express  contract,  or  one  for  the  recovery 
of  money  paid  under  a  mistake  of  fact,  the  burden 
of  proof  rests  upon  the  plaintiff  to  show  that  the 
draft  was  not  paid  by  Clarkson  &  Company  to  the 
Russo-Chinese  Bank — the  burden  is  upon  the  plain- 
tiff to  prove  a  negative.  It  must  establish  the  fact 
of  non-payment  before  it  has  any  right  to  recover, 
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and  it  was  within  the  province  of  the  jury  to  have 
disbelieved  the  testimony  of  the  plaintiff's  witness 
as  to  the  non-payment,  even  though  such  evidence 
was  uncontradicted. 

But,  as  we  have  shown,  both  in  this  brief  and 
in  our  former  briefs,  an  abundance  of  evidence  was 
introduced  tending  to  show  the  payment  of  the  draft, 
from  which  the  jury  were  fully  justified  in  reach- 
ing the  conclusion  that  it  had  been  paid,  just  as  this 
Court  announced  in  its  former  decision. 
Respectfully  submitted, 

KERR  &  McCORD, 
Attornevs  for  Defendant  in  Error. 
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REPLY  BRIEF  OF  PLAINTIFF  IN  ERROR  ON  REHEARING. 


By  permission  of  the  court  granted  at  the  hearing 
we  file  a  reply  to  the  brief  of  the  defendant  in  error 
filed  at  the  time  of  the  argmnent  and  which  we  had 
had  no  opportunity  of  examining  prior  to  the  argu- 
ment. 


I. 

THE  INSTRUCTION  (Record  p.  228)  THAT  PERMISSION  OF 
PLAINTIFF  GIVEN  CLARKSON  TO  TAKE  OVER  THE  FLOUE 
UNDER  THE  ARRANGEMENTS  STIPULATED  CONSTITUTED 
IN  LAW   A  PAYxMENT  OF  THE   DRAFT  IS   ERRONEOUS. 

In   the   petition   for   rehearing    (pp.   47-56)    we 
urged  three  considerations  as  showing  error  in  this 


instruction.  It  was  urged  that  the  trial  court  had 
quite  failed  to  distinguish  between  the  obligation 
to  pay  and  the  flour  given  as  security  for  that  obliga- 
tion; that  it  was  of  no  importance  to  the  Seattle 
Bank  that  the  security  disappeared  if  they  were, 
nevertheless,  able  to  realize  ui^on  the  debt;  it,  of 
course,  being  borne  in  mind  that  Clarkson  had  ac- 
cepted this  draft,  and  that  the  bills  of  lading  were 
accompanied  by  a  bill  of  sale  to  Clarkson  and  Com- 
pany. 

In  support  of  this  instruction  counsel  for  defend- 
ant in  error  at  the  argument  and  in  his  brief  has 
urged  (brief,  p.  26)  that 

"The  uncontradicted  evidence  was  that  the 
value  of  the  flour  was  at  least  equal  to  the 
amount  of  the  draft.  The  witnesses  for  the 
plaintiff  fixed  the  value  of  the  flour  at  such  sum. 
There  was  nothing  for  the  jury  to  pass  upon  as 
to  the  value.  It  was  admitted.  The  authorities 
which  we  cited  in  our  former  brief  and  hereto- 
fore referred  to  clearly  show  that  this  instruc- 
tion correctly  stated  the  law,  and  in  view  of 
the  evidence  as  to  the  value  of  the  flour,  which 
was  uncontradicted,  we  are  unable  to  see  how  the 
plaintiff  could  have  been  injured  or  benefited  by 
the  instructions  even  though  the  jury  had  been 
called  upon  to  pass  upon  the  value  of  the  flour. ' ' 

It  will  be  observed,  therefore,  that  the  only  sup- 
port which  counsel  has  attempted  to  give  to  this 
instruction  is  that  there  was  no  dispute  as  to  the 
value  of  the  flour,  and,  therefore,  that  it  was  not 
necessary  to  submit  the  question  of  this  value  to  the 
jury. 


Were  there  no  conflicting  evidence  upon  the  sub- 
ject, still  the  question  whether  the  value  of  the  se- 
curity lost,  equaled  or  exceeded  the  face  amount  of 
the  draft  with  interest  was  a  question  of  fact  which 
the  plaintiff  was  entitled  to  have  the  jury  pass  upon. 

In  another  portion  of  his  brief,  counsel  has 
strongly  urged  that  this  court  may  not  now  consider 
the  evidence  at  all,  for  the  reason  that  the  jury  may 
have  refused  to  follow  it  entirely  and  that  the  jury 
is  not  bound  even  by  the  unanimous  statements  of 
all  the  witnesses  (brief,  p.  33).  If  this  reasoning 
be  correct,  then,  although  there  were  no  testimony 
on  the  subject  of  value,  or  all  that  testimony  were 
unanimous,  still  it  was  a  question  for  the  jury  be- 
cause they  had  the  option  of  rejecting  such  testi- 
mony in  toto  if  they  saw  fit. 

But  the  evidence  upon  the  subject  is  not  free  from 
contradiction. 

Although,  as  noted,  it  is  claimed  by  counsel  that 
the  witnesses  for  the  plaintif  fixed  the  value  of  the 
flour,  we  have  been  unable  to  find  in  the  record  any 
evidence  in  behalf  of  plaintiff  which  refers  to  this 
subject,  except  the  testimony  of  the  witness  Fried- 
berg  as  follows  (Record,  p.  36)  : 

''As  far  as  I  know  during  the  siege  of  Port 
Arthur  the  price  of  flour  was  a  little  higher  than 
before  the  outbreak  of  the  war,  but  there  was  a 
lot  of  flour  in  the  go-downs  of  the  government, 
and  no  scarcity  w^as  felt  of  it.  /  do  not  know  the 
price  of  the  flour." 

On  behalf  of  defendant  we  find  only  the  following 
evidence : 


Defendant's  witness  Short  testified  on  direct  ex- 
amination (p.  152) : 

"Q.  And  do  you  know  the  market  price  of 
flour  at  the  time  you  left  there? 

"A.  It  was  selling  from  two  forty  to  two 
sixtv-five  roubles. 

"Q.    A  sack? 

"A.     A  sack." 

Defendant's  witness  Davidson  testified  on  cross- 
examination  (pp.  201-202) : 

"Q.  And  was  not  the  market  price  of  flour 
in  Port  Arthur  at  that  time  from  2.5  to  3. 
roubles  per  sack? 

"A.  There  was  no  market  price  of  flour  at 
that  time.  The  Russians  were  too  busy  saving 
their  skins  to  think  of  establishing  a  definite 
price  for  edibles  as  is  usual  in  cases  of  besieged 
ports. ' ' 

and  on  pages  196-197: 

"  *  *  *  J  |gf^  Chinwantau  after  having 
made  arrangements  with  the  Chinese  Engineer- 
ing &  Mining  Company  to  supply  the  fifty  thou- 
sand tons  of  coal  at  eleven  o'clock  P.  M.  on  the 
8th  of  February,  1904.  I  arrived  off  of  Port 
Arthur  the  following  morning  about  ten  o'clock. 
I  was  on  a  Russian  steamer  named  'Ninguta' 
which  was  denied  admission  and  denied  en- 
trance into  the  inner  harbor.  The  result  of 
which  was  I  was  compelled  to  remain  on  board 
this  steamer  which  was  anchored  between  the 
Russian  and  Japanese  fleets  while  the  latter 
bombarded  the  former  for  about  one  hour.  Some 
time  after  this  the  'Ninguta'  was  allowed  to 
enter,  but  I  was  denied  pemiission  to  go  ashore. 
On  my  arrival  on  the  shore  between  four  and 
five  o'clock  in  the  afternoon  I  was  informed 
that  Mr.  Czeehowitz  left  for  Vladivostok  by  the 


first  train  after  the  bombardment  began  with 
the    Russian   bookkeeper   who   had   taken   Mr. 
Short's  place.    The  only  other  office  man  was  a 
youngster  by  the  name"  of  Newhard  and  owing 
to  his  youth  and  utter  incapacity  and  the  fact 
that  he' was  then  in  jail  he  was  unable  to  render 
any  assistance  to  me.    From  what  I  have  since 
learned  it  would  appear  that  Clarkson  addressed 
a  letter  to  me  on  the  30th  of  January,  1904, 
which  letter  he  sent  to  Mr.  Czeehowitz  at  Port 
Arthur  and  which  letter  arrived  during  my  ab- 
sence in  Tientsin.    This  letter  notified  me  that 
Mr.   Clarkson  had  made  Mr.   Czeehowitz   sole 
manager  of  the  Port  Arthur  office  and  asked 
me  to  turn  over  all  of  the  company's  business 
to  Mr.  CzechoT\dtz  and  agreed  to  pay  me  one 
month's  salary  after  seven  years'  work.     Mr. 
Czeehowitz,  however,  it  appears  was  too  much 
concerned  with  his  own  safety  to  remain  in  Port 
Arthur  to  hand  this  letter  over  to  me,  and  I  not 
knowing  of  its  existence  undertook  and  did  my 
best  to  protect  the  interests  of  the  firm  of  Clark- 
son &  Companv  during  the  eight  trying  days 
thereafter  that  I  remained  in  that  besieged  port. 
Ultimatelv  being  compelled  to  leave  I  arrived 
in  Shanghai  about  the  28th  of  February,  1904, 
and  on  the  29th  of  the  same  month,  the  next 
day  after  my  arrival,  was  presented  by  Mr.  A. 
C.  Hunter  of  Shanghai  with  the  letter  from 
Clarkson  dated  the  30th  of  January,  1904.    The 
original  of  this  letter  I  have  now  showm  the 
commissioner  and  ask  that  it  be  attached  to  and 
made  a  part  of  mv  deposition  and  marked  ex- 
.hibit  A.     It  is  dated  'Jan.  17/30/1904'  ". 

And  also  pages  198-199: 

"A.  All  I  know  about  this  shipment  is  that  a 
steamer  belonging  to  either  the  Boston  Steam- 
ship Companv  or  the  Boston  Towboat  Company 
and  called  either  the  'Hyades'  or  the  'Pleiades' 
arrived  at  Port  Arthur  on  or  about  the  8th  of 


February,  1904,  and  while  I  was  manager  of  the 
firm  of  Clarkson  &  Company  at  Port  Arthur. 
Just  when  the  steamer  referred  to  arrived  I 
am  unable  to  give  the  precise  date,  as  I  was 
away  from  Port  Arthur  on  her  arrival.    On  my 
return  to  Port  Arthur  on  the  afternoon  of  the 
9th  of  February,  1904,  I  saw  the  steamer  in  the 
harbor.    I  arrived  after  a  bombardment  by  the 
Japanese  fleet  and  after  a  considerable  delay 
was  able  to  go  on  shore,  and  when  I  arrived  at 
the  office  of  Clarkson  &  Company  I  was  told  that 
it  was  impossible  to  obtain  coolies  to  continue 
the  discharge  of  the  steamer's  cargo.    It  was  too 
late  then  on  that  day  to  do  anything  other  than 
to  make  some  effort  to  protect  that  part  of  the 
cargo  which  had  already  been  discharged.     On 
the  10th  of  February,  1904,  the  captain  through 
the  first  officer  demanded  of  me  as  manager  of 
the  firm,  Clarkson  &  Company,  who  were  the 
agents  of  the  steamer,  that  the  steamer  be  al- 
lowed to  leave  the  port,  and  I  thereupon  so- 
licited the  assistance  of  one  of  the  managers  of 
the  Russo-Chinese  Bank  to  accompany  me  to 
the  admiral  who  acted  as  commander  of  the  port 
to  endeavor  to  arrange  with  him  to  give  permis- 
sion to  alloAv  the  steamer  to  proceed  on  her 
voyage.    The  commander  of  the  port  asked  me 
what  cargo  she  had  and  I  told  him  that  it  was 
impossible  for  me  to  say  what  part  of  her  cargo 
had  been  discharged  and  what  part  to  be  dis- 
charged in  as  much  as  some  of  the  lighters  had 
undoubtedly  been  sunk  by  the  Japanese  shells 
and  that  a  good  deal  of  the  cargo  had  unques- 
tionably been  stolen  by  his  own  sailors  and  the 
Russian  soldiers  and   Chinese.     After  a   good 
deal  of  talk  he  promised  me  that  he  would  send 
a  sufficient  number  of  sailors  on  board  of  the 
steamer  the  following  day  to  discharge  the  rest 
of  the  cargo  destined  for  Port  Arthur,  after 
which  he  would  give  permission  for  the  steamer 
to  leave  the  port.    On  the  following  day  a  cer- 


tain  number  of  sailors  were  sent  on  board  of 
the  steamer  and  a  certain  ])art  of  the  remainder 
of  the  cargo  was  discharged.  What  part  of  it  is 
impossible  for  me  to  Siiy,  and  then  the  steamer 
was  allowed  to  leave,  which  she  did,  for  Chefoo." 

And  also  at  pages  190-191 : 

"Q.     What  did  you  do  upon  arrival  at  Port 

Arthur  in  reference  to  this  shipment  of  flour  ? 
****** 

"A.  I  was  allowed  to  go  on  shore  at  Port 
Arthur  between  four  and  five  o'clock  in  the 
afternoon  of  the  9th  of  February,  1904,  and 
immediately  upon  my  arrival  on  shore  I  went 
to  the  office  of  Clarkson  &  Company  and  there 
discovered  that  the  most  of  my  assistants  were 
hiding  in  their  homes  and  some  of  them  had 
already  ran  away  to  Vladivostok.  I  was  be- 
sieged by  people  who  were  anxious  to  get  pass- 
age away  from  Port  Arthur  by  the  steamers  for 
which  Clarkson  &  Company  acted  as  agents,  and 
as  soon  as  I  had  pacified  them  and  told  them 
there  was  no  possibility  of  any  steamer  leaving 
Port  Arthur  I  looked  for  the  compradore  and 
after  a  certain  time,  possibly  an  hour  or  more, 
succeeded  in  finding  him  and  I  then  tried  to 
make  arrangements  with  the  military  and  naval 
authorities  to  supply  w^atchmen  to  guard  the 
cargo  as  all  of  the  employes  of  Clarkson  &  Com- 
pany were  absolutely  worthless  for  that  pur- 
pose. Neither  the  navy  or  any  army  depart- 
ments would  give  me  any  assistance.  I  finally 
'  found  two  Russian  civilians  whom  I  engaged 
for  that  purpose.  I  want  to  state  right  here 
that  I  saw  with  my  own  eyes  that  afternoon  a 
very  considerable  quantity  of  flour  being  stolen 
which  it  was  impossible  for  me  to  prevent.  The 
whole  town  was  in  a  chaotic  state  and  the  peo- 
ple were,  more  particularly  the  Chinese,  looting 
everything  in  sight." 
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The  time  to  which  Davidson  refers  was  either 
February  8th  or  9th,  only  three  or  four  days  after 
the  time  that  Short  left  Clarkson's  employment. 

So  far,  then,  as  there  being  no  conflict  in  the  evi- 
dence as  to  the  market  value  of  flour  in  Port  Arthur 
at  the  time  in  question,  it  clearly  appears  from  the 
testimony  of  the  two  witnesses  for  the  defendant  that 
there  was,  to  say  the  least,  a  direct  conflict  on  the 
subject;  Short  fixing  the  value  at  a  certain  definite 
sum;  and  Davidson  saying  that  it  had  no  market 
value  whatever,  and  stating  pretty  conclusive  facts 
to  substantiate  his  assertion. 

It  is  to  place  the  evidence  in  the  most  favorable 
light  for  the  defendant  to  say  that  there  is  a  conflict 
in  the  subject.  There  being  such  conflict  it  was  not 
for  the  court  to  say  that  the  value  of  the  flour  at  the 
time  equaled  or  exceeded  the  amount  of  the  draft. 

In  urging  the  obvious  incorrectness  of  this  instruc- 
tion we  again  refer  to  the  fact  that  the  exception 
taken  to  it  specifically  pointed  out  this  alleged  error 
(Exc.  7,p.  233). 

The  instruction  to  which  the  attention  of  the  court 
is  now  directed  (Record,  p.  228)  if  erroneous  must 
necessitate  a  reversal  of  the  judgment,  notwithstand- 
ing the  special  verdict,  because  it  is  directly  con- 
cerned with  the  special  verdict  and  doubtless  was 
the  authority  under  which  the  jury  believed  they 
were  entitled  to  act  when  they  reached  their  con- 
clusion. By  it  the  mere  making  of  the  arrangement 
referred  to  was  said  to  "constitute  in  law  a  payment 


of  the  draft  in  question".  It  mattered  not  that  the 
arrangement  was  consummated  or  how  much  jflour 
was  sold  by  Clarkson.  The  permission  given  by 
plaintiff  to  Clarkson  to  take  over  the  flour  with  the 
agreement  on  Clarkson 's  part  to  account  to  the 
plaintiff  for  the  proceeds  was  definitelj^  said  to  be  a 
pa^auent  of  the  draft. 

It  is  submitted  that  no  satisfactory  answer  has 
been  made  hy  counsel  either  in  his  brief  or  his  argu- 
ment to  this  assignment  of  error. 


II. 

A  NOVATIOiV  WAS  NEITHER  ATTEMPTED   NOR  CONSUMMATED. 

Throughout  counsel's  argument  and  brief  there 
runs  the  suggestion  that  by  this  alleged  unauthor- 
ized permission  given  Clarkson  a  novation  was  ef- 
fected by  which  a  new  obligation  was  substituted 
for  an  existing  one,  and  the  Port  Arthur  branch 
substituted  as  the  creditor  of  Clarkson  in  place  of 
the  Seattle  Bank.  It  is  indeed  necessary  to  go  to 
this  extent  to  support  the  instruction  of  the  court 
discussed  in  the  preceding  subdivision  of  this  brief, 
and  to  establish  not  only  that  a  new  debt  was  cre- 
ated, but  that  the  old  one  was  extinguished. 

The  simple  facts  effectually  prevent  such  a  con- 
clusion. 

We  take  it  to  be  the  essential  of  any  novation  that 
either  (1)  a  new  obligation  is  substituted  for  an  old 
one,  with  intent  to  extinguish  the  old  one;  or  (2)  the 


10 


substitution  of  a  new  debtor  in  place  of  the  old  one 
with  intent  to  release  the  latter;  or  (3)  the  substitu- 
tion of  a  new  creditor  in  place  of  the  old  one  ivith 
intent  to  transfer  the  rights  of  the  latter  to  the 
foryner. 

California  Civil  Code,  Section  1531, 
which  we  believe  states  the  general  law  upon  the 
subject. 

It  is  essential  to  a  novation  that  the  original 
debtor  be  discharged  and  that  the  substitute  assume 
and  be  bound  for  the  debt.  There  must  concur  the 
intervention  of  a  new  debtor  accepted  by  the  creditor 
for  and  in  release  of  the  original  debtor. 

American  Paper  Bag  Co.  v.  Van  Nortwick, 

52  Fed.  752; 
Jackson  Iron  Co.  v.  Negaunee  Concentrating 

Co.,  65  Fed.  298; 
Illinois  Car  etc.  Co.  v.  Linstroth  Wagon  Co., 
112  Fed.  737. 

There  obviously  was  here  no  intent  upon  the  part 
of  any  one  to  extinguish  the  old  obligation  of  Clark- 
son,  or  to  substitute  a  new  debtor  in  place  of  Clark- 
son,  or  to  make  the  Russo-Chinese  Bank  the  creditor 
in  place  of  the  Seattle  Bank,  If  such  had  been  the 
intent  of  the  parties  then  the  principal  obligation, 
to  wit,  the  accepted  draft  of  Clarkson  would  have 
been  cancelled  and  returned  to  him  with  the  assent 
of  both  the  Russo-Chinese  Bank  and  the  Seattle 
Bank.  But,  instead  of  this  being  done,  the  opposite 
course  was  taken.  Short  testifies  that  the  arrange- 
ment was  made  at  the  time  that  he  accepted  the 
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draft,  viz.,  January  30,  1904  (Record  pp.  140  and 
20).  It  was  not  the  intention  to  then  extinguish  the 
old  obligation,  or  Short  would  not  have  accejjted  the 
draft,  but  on  the  contrary  would  have  demanded 
that  it  be  delivered  to  him  cancelled. 

When  the  draft  matured,  it  was  protested  for 
non-payment  and  subsequenth^  remailed  to  Seattle. 
Of  course,  if  the  parties  had  intended  that  this  guar- 
anty or  new  arrangement  should  take  the  place  of 
the  old  debt  this  action  would  not  have  been  taken. 
The  retention  of  the  draft  creates  a  presumption 
which  in  the  absence  of  counter-proof  is  conclusive 
to  the  effect  that  Clarkson  was  not  released  upon  his 
original  obligation,  and  that  a  new  debtor  was  not 
substituted. 

In  a  word,  this  alleged  arrangement  so  frequently 
discussed  in  this  case  could  amount  to  nothing  more 
than  a  release  of  the  securitij  for  the  debt.  There  was 
not  the  slightest  suggestion  of  any  release,  substi- 
tution or  other  change  of  the  principal  oMigation. 
The  Seattle  Bank  suffered  no  damage  by  the  release 
of  this  flour,  assmning  that  it  was  released,  if  Clark- 
son  paid  his  draft.  An  action  could  not  be  main- 
tained against  the  Port  Arthur  branch  for  this 
unauthorized  act,  unless  the  Seattle  Bank  could 
show  damage  thereby,  and  in  order  to  show  this 
damage  it  would  be  compelled  to  allege  and  prove 
that  it  was  unable  to  collect  the  debt  from  Clarkson. 

This  question  of  whether  or  not  a  novation  was 
had  we  think  to  be  of  signal  unportance  in  this  case 
because  it  was  evidently  the  theory  of  the  trial  judge 


12 


that  a  novation  was  effected.  The  instruction  al- 
ready referred  to,  that  the  mere  acceptance  of  the 
guarantee  and  permission  given  Clarksou  by  the 
Port  Ai'thur  branch  operated  as  a  pa^anent  of  the 
draft,  i.e.,  extinguished  the  old  obligation,  is  but  an- 
other way  of  saying  that  a  novation  was  consum- 
mated. 

This  difficulty  is  evidently  foreseen  by  counsel 
for  defendant  in  error  for  he  attempts  to  show 
that  the  record  discloses  that  Clarkson  was  finan- 
cially unable  to  pay  his  draft.  It  is  said  in  his  brief 
(p.  28), 

' '  The  evidence  shows  that  Clarkson  was  heavily 
indebted  to  the  bank  itself,  and  it  is  a  fair  in- 
ference that  the  defendant  could  not  have  re- 
covered anything  from  Clarkson  had  it  brought 
a  suit  upon  the  acceptance." 

In  a  direct  action  by  the  Seattle  Bank  against 
the  Port  Arthur  branch  for  damages  the  plaintiff 
could  not  make  out  a  case  by  simply  showing  that 
the  draft  was  worthless  because  its  acceptor  had  a 
large  overdraft  with  the  plaintiff  bank. 

To  the  contrary  there  is  much  evidence  in  this 
record  that  Clarkson  was  financially  able  to  pay 
the  draft,  and  that  the  Seattle  Bank  believed  this  to 
be  so.  Mr.  Ostrander,  a  representative  of  the  Cen- 
tennial Mill  Company,  long  in  the  Orient  and  pres- 
ent at  Port  Arthur  a  few  days  before  the  war  broke 
out,  testified  (p.  135)  : 

"I  knew  the  firm  of  Clarkson  &  Co.  from  the 
spring  of  1898.    The  Centennial  Mill  Company 
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did  business  with  Clarkson  &  Co.  from  that  time 
on  to  the  extent  of  several  hundred  thousand 
doUars  a  year,  all  in  fionr.  Shipments  were 
made  to  Vladivostok,  Port  Arthur  and  Dalny. 
Dalny  is  about  forty  miles  east  of  Port  Arthur, 
Clarkson  had  a  warehouse  system  in  each  place. 
I  was  in  Port  Arthur  late  in  January  and  early 
in  February,  1904,  four  or  five  days  before  tlie 
outbreak  of  the  war.  I  was  there  on  business 
of  the  Centennial  Mill  Company.  Visited  Clark- 
son &  Co.  at  the  time.  The  reputation  of  Clark- 
son &  Co.  commercially  was  first  class  as  far  as 
I  could  find  out." 

Short  testified  on  direct  examination  for  defend- 
ant (p.  149)  : 

"Q.  What  was  the  financial  reputation  of 
Clarkson  &  Compan^^'s  business  at  Port  Arthur 
during  the  year  1903  and  up  to  the  outbreak  of 
hostilities  betwen  Russia  and  Japan? 

"A.  Clarkson 's  financial  standing  in  Port 
Arthur  was  all  right.  He  always  had  sufficient 
money  on  his  books  and  cargo  in  the  go-downs 
to  cover  any  liabilities  that  he  might  have." 

and  upon  cross-examination  (pp.  161-162)  : 

''A.  The  suspicions  of  the  Russo-Chinese 
Bank  concerning  Clarkson,  I  don't  see  why 
there  should  have  been  any.  Clarkson  was  in — 
as  far  as  his  Port  Arthur  branch  was  concerned 
was  in  a  better  financial  standing  than  it  had 
been  for  a  long  time. 

"Q.  So  far  as  you  know,  then,  there  was  no 
reason  why  the  Russo-Chinese  Bank  should 
not  have  assmned  that  Clarkson  would  pay  these 
drafts  when  they  became  matured? 

"A.     Absolutely  none. 

"Q.  So  far  as  3^ou  know,  there  was  no  rea- 
son that  the  Russo-Chinese  Bank  should  notify 
Seattle  that  there  was  anything  unusual  in  this 
transaction,  was  there? 
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"A.    Not  that  I  know  of. 

"Q.  And  you  know  of  no  reason  why  any 
custom  or  usage  prevailing  at  Port  Arthur 
would  have  compelled  the  Russo-Chinese  Bank 
to  telegraph  or  write  Seattle,  do  you'^ 

"A.    No,  I  don't." 

Nor  can  support  to  the  conclusion  that  a  claim 
against  Clarkson  was  valueless  be  obtained  from 
the  fact  that  Clarkson  was  indebted  to  the  Port 
Arthur  branch.  This  indebtedness  was  partl}^  from 
the  Vladivostok  office  and  partly  from  the  Port 
Arthur  office,  and  whether  or  not  it  was  any  un- 
usual indebtedness  that  was  not  fully  secured  in 
no  wise  appears.  There  is  abundant  testimony  that 
Clarkson  was  engaged  in  very  extensive  business 
operations  in  both  places,  and  it  cannot  be  inferred 
that  because  at  this  time  he  happened  to  have  an 
overdraft  that  he  was  insolvent.  The  strongest 
financial  institutions  are  usually  the  largest  bor- 
rowers. 

This  seems  the  proper  "place  to  again  briefly  refer 
to  the  statement  in  defendant's  brief  that  because 
126,928  roubles  had  been  paid  by  Clarkson  and 
Company  to  the  bank  between  January  1st  and 
November  23,  1904  (pp.  151-152),  that  the  pre- 
sumption may  be  legitimately  indulged  that  a  por- 
tion of  this  money  went  to  pay  the  draft  in  ques- 
tion. But  this  argument  fails  to  note  the  other  side 
of  the  ledger  showing  that  during  the  same  period 
the  bank  had  paid  Clarkson  and  Company  79,000 
roubles.  There  is  nothing  whatever  to  show  that 
the   pajTiients   by    Clarkson   had   to    do   with    this 
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draft  or  cargo  of  flour.  To  the  contrary, 
there  being  substantial  evidence  that  there  were 
many  other  large  financial  transactions  between  the 
parties,  there  can  be  no  presumption  that  this  bal- 
ance of  47,928  roubles  was  applied  on  this  draft. 

We  refer  again  to  the  case  of  Somervail  v.  Gillies, 
31  Wis.  152,  fully  quoted  in  our  petition  for  re- 
hearing (pp.  38-40). 

We  find  no  reference  in  counsel's  brief  to  this 
case,  or  any  dispute  of  the  principle  there  annun- 
ciated, to  wit,  that  the  mere  fact  of  the  payment 
by  one  person  to  another  is  not  even  presumptive 
evidence  of  the  pajTiient  of  a  particular  debt  until 
there  is  a  further  showing  that  there  were  no  other 
dealings  between  the  parties. 


III. 

THE  ONLY  CLAIM  MADE  THAT  THIS  DRAFT  WAS  PAID  IS  THE 
PKESinttPTION  FEOM  PAST  TRANSACTIOIVS.  THIS  PEE- 
SUMPTION  HAS  NO  LEGITIMATE  APPLICATION  TO  THE 
CHANGED  CONDITIONS  AT  PORT  ARTHUR  INCIDENT  TO 
THE  WAR. 

As  frequently  noted,  there  is  no  direct  proof 
that  any  part  of  the  "Hyades"  flour  was  ever  sold 
hj  Clarkson,  or  that  any  money  was  received  by  the 
Port  Arthur  branch  therefor.  The  affirmative  proof 
in  this  regard  is  entirely  one  of  inference.  It  is 
said  that  because  this  arrangement  was  similar  to 
those  which  had  been  made  in  the  past  between  the 
same  parties  the  presumption  follows  that  the  same 
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course  was  followed  to  the  end  and  that  the  flour 
was  in  fact  sold  by  Clarkson  and  the  proceeds  re- 
sulting therefrom  received  b}^  the  bank. 

If  it  be  remembered  that  the  di'aft  was  not  ac- 
cepted until  January  30th;  that  Short  left  Clark- 
son  &  Co.  definitely  on  February  4th;  and  that 
hostilities  commenced  on  the  night  of  February  8th, 
it  will  be  seen  that  there  was  a  very  brief  interval 
of  time  in  which  this  flour  could  have  been  sold  and 
any  light  thrown  thereon  by  Short. 

Davidson  left  Port  Arthur  February  17th,  and 
the  conditions  there  are  graphically  shown  by  him 
in  the  excerpts  from  testimony  already  quoted. 
When,  as  he  states,  no  market  price  of  flour  pre- 
vailed; when  it  was  impossible  to  obtain  coolies  to 
discharge  the  steamer's  cargo;  when  some  of  the 
lighters  had  been  sunk  by  the  Japanese  shells  and 
a  good  deal  of  the  cargo  stolen  by  the  sailors  and 
the  Russian  soldiers  and  the  Chinese;  when  he 
states  definitely  that  he  himself  saw  a  very  consid- 
erable quantity  of  the  flour  being  stolen  which  it 
was  impossible  for  him  to  prevent,  and  that  the 
whole  town  was  in  a  chaotic  state  and  people  loot- 
ing everything  in  sight — he  brings  before  us  a 
picture  which  discloses  that  the  normal  conditions 
of  trade  were  emphatically  not  prevailing,  and  that 
it  would  be  a  forced  conclusion  to  presume  that  this 
same  flour  was  disposed  of  by  Clarkson  in  the 
usual  manner  that  had  prevailed  in  times  of  peace. 
We  urge  that  the  defendant  by  its  own  showing 
has  developed  an  impregnable  defense  to  the  ap- 
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plication    of   any   presumption   or   inference    from 
past  dealings. 

There  is  a  presumption  that  a  thing  once  proved 
to  exist  continues,  but  to  that  the  important  proviso 
must  be  added  that  it  continues  "as  long  as  is 
usual  with  things  of  that  nature".  If  conditions 
and  surrounding  circmnstances  have  radically 
changed  then  the  presumption  of  continuance  no 
longer  exists. 

To  assume  that  contracts  made  involving  such 
large  quantities  of  flour  would  be  carried  out  in 
Port  Arthur  at  the  very  time  when  conditions  there 
were  so  chaotic  would  be  as  violent  as  the  presump- 
tion that  a  contract  requiring  performance  in  the 
City  of  San  Francisco  within  a  few  days  succeeding 
the  fire  and  earthquake  of  April,  1906,  was  then 
carried  out  simply  because  similar  contracts  had 
in  normal  tunes  been  so  consummated. 


IV. 

THE    FAILURE    OF    PLAIIVTIFF    TO    CALL    OFSIANKIIf    AND    TO 
PRODUCE  THE  WRITTEN  AGREEMENT  OF  GUARANTEE. 

We  have  referred  to  this  matter  in  the  petition 
for  rehearing  (pp.  16-19),  and  quoted  from  the  tes- 
timony of  Friedberg  (Record  p.  33),  denying  posi- 
tively that  the  Port  Arthur  Bank  ever  received 
possession  of  the  flour  or  sold  it  to  Ginsburg.  We 
also  refer  to  Friedberg 's  testimony  at  page  40  of 
the  Record,  in  which  he  said : 
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"It  (the  bank)  did  not  permit  Clarkson  & 
Co,  to  take  possession  of  the  flour.  If  they  took 
possession  of  it,  they  did  it  on  their  own  re- 
sponsibility. It  was  not  tlie  bank's  business  to 
look  after  the  merchandise." 

and  also  the  testimony  of  Drozdov  (Record  p.  64)  : 

"But  it  (the  bank)  did  not  concern  itself 
with  the  goods  mentioned  in  those  documents. 
And  did  not  deliver  or  permit  Clarkson  &  Co. 
to  take  possession  of  it.  Clarkson  &  Co.  ap- 
propriated the  flour  themselves  on  their  own 
risk  and  responsibility. 

"It  was  not  the  business  of  the  bank  to  look 
after  the  goods  and  in  fact,  it  did  not  know  in 
what  manner  Clarkson  &  Co.  made  operations 
on  these  drafts." 

There  was  nothing  in  the  pleadings  or  record  in 
the  case  which  could  have  placed  the  plaintiff  at 
the  trial  upon  notice  that  Short  would  claim  that 
any  such  agreement  was  made  with  the  absent 
Ofsiankin.  The  two  employees  of  the  Port  Arthur 
branch,  who  had  testified,  viz.,  Friedberg,  the  joint 
manager,  and  Drozdov,  the  bookkeeper,  had  both 
testified  positively  that  no  permission  was  given 
Clarkson  to  take  the  flour.  We  urge,  therefore,  that 
no  significance  should  be  attached  to  the  failure 
to  secure  the  deposition  of  Ofsiankin  because  the 
plaintiff  had  no  reason  to  suppose  that  he,  any 
more  than  any  other  employee  of  the  bank,  would 
be  the  one  with  whom  this  arrangement  would  be 
claimed  to  have  been  made. 

But  it  is  said  that  the  deposition  of  Davidson,  on 
file  some  time  before  the  trial,  placed  plaintiff  upon 
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notice  of  this  fact.  We  have  again  read  the  deposi- 
tion of  Davidson  and  fail  to  find  evidence  of  any 
arrangement  with  Ofsiankin  with  reference  to  the 
flour  of  the  "Hyades". 

Davidson's  testimony,  so  far  as  placing  the  plain- 
tiff upn  notice  that  any  such  arrangement  as  testi- 
fied to  by  Short  would  be  claimed,  has  the  contrary 
effect;  for  his  statement,  many  times  repeated,  was 
that  the  bills  of,  lading  were  alwa/ys  delivered  hy 
the  hank  ivhen  the  letter  of  guarantee  was  given, 
and  he  denies  that  Clarkson  was  ever  permitted  to 
sell  the  flour  until  after  the  bills  of  lading  had  been 
delivered.  The  plaintiff'  in  this  case  knew,  of  course, 
that  the  bills  of  lading  had  not  been  delivered,  and 
therefore  was  justified  in  believing  that  the  special 
arrangement  claimed  was  not  made  in  the  case  of 
the  "H^^ades"  flour.  No  deduction  from  David- 
son 's  deposition  could  have  placed  the  plaintiff  upon 
any  notice  that  the  testimony  of  Ofsiankin  was 
necessary. 


V. 

THE    GINSBURG    TRANSACTION. 

We  shall  not  weary  the  court  with  further  details 
on'  this  matter,  but  refer  to  the  petition  for  re- 
hearing (pp.  25-36). 

It  is,  however,  reiterated  by  counsel  that  the 
flour  sold  to  Ginsburg  was  a  part  of  the  ''Hyades" 
cargo  and  not  of  the  "Pleiades"  cargo,  and  the  tes- 
timony of  Davidson   (introduced  by  defendant)   is 
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brushed  aside  with  the  simple  statement  that  he 
was  mistaken  (brief  p.  15).  There  is  no  possi- 
bility that  Davidson  could  have  been  mistaken 
when  he  said  that  the  flour  he  sold  Ginsburg  was  a 
part  of  the  shipment  that  arrived  at  Port  Arthur 
on  or  about  the  8th  day  of  February,  1904  (Eecord 
p.  204).  The  reason  that  he  cannot  be  mistaken  on 
this  subject  is  that  Davidson  was  absent  from  Port 
Arthur  when  the  "Hyades"  draft  was  presented  to 
Short.  He  returned  to  Port  Arthur  on  the  after- 
noon of  the  9th  of  February.  He  states  that  he  saw 
the  steamer  in  the  harbor,  and  this  must  have  been 
the  "Pleiades"  because  the  "Hyades"  had  left  Port 
Arthur  on  her  homeward  voyage  on  January  22, 
1904  (Record  p.  122). 

Davidson  had  much  intimate  and  detailed  work  to 

do  with  the  cargo  of  the  vessel  that  he  saw  in  the 

harbor  by   securing  protection   from   the   Admiral 

and  a  sufficient  number  of  sailors  to  discharge  the 

cargo.    He  states  that 

"on  the  following  day  a  certain  number  of 
sailors  were  sent  on  board  of  the  steamer  and  a 
certain  part  of  the  remainder  of  the  cargo  was 
discharged.  What  part  of  it  is  impossible  for 
me  to  say,  and  then  the  steamer  was  allowed  to 
leave,  which  she  did,  for  Chefoo". 

It  was  flour  from  this  cargo,  which  Davidson 
thus  so  intimately  identifies,  that  was  sold  to  Gins- 
burg. As  noted,  Davidson  does  not  know  how  much 
flour  was  landed  by  the  "Pleiades",  but  it  was  evi- 
dently a   considerable   amount  since   out  of  it  he 


21 


claims  to  have  made  the  Ginsburg  sale  and  some  was 
looted. 

It  would  seem  also  a  sufficient  answer  to  this  (lins- 
burg  claim  that  the  defendant  Seattle  Bank  did 
actually  receive  $20,291.20  out  of  a  total  of  $33,- 
838.38,  and  that  the  difference  was  deposited  by 
Clarkson  with  instructions  to  apply  it  to  his  general 
account.  After  these  uncontradicted  facts  there  is 
no  play  for  any  presumption  that  the  Seattle  Bank 
suffei-ed  any  loss  from  the  Ginsburg  sale. 


VII. 

SUMMARY. 


So  many  briefs  and  arguments  have  been  made  in 
this  case  that  to  avoid  as  far  as  possible  confusion, 
we  beg  to  summarize  our  contentions: 

1.  The  special  verdict  of  the  jury  is  not  con- 
clusive because  (a)  it  is  founded  upon  an  erroneous 
instruction  (Record  p.  228),  and  (b)  upon  errors 
in  the  admission  of  testimony  to  the  effect  that  the 
draft  was  paid  (petition  for  rehearing  p.  58),  and 
(c)  because  there  is  no  direct  evidence  whatever  in 
this  case  that  this  draft  was  ever  paid  in  whole  or 
in  part,  and  the  agreement  for  the  release  of  the 
security  was  not  such  pa>Tnent,  and  (d)  because 
under  the  extraordinary  conditions  existing  at  Port 
Arthur  there  can  be  no  inference  or  presumption 
that  the   agreement  for  the  sale  of  the   flour  bv 
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Clarksou  was  carried  out  and  the  proceeds  resulting 
therefrom  deposited  in  the  Port  Arthur  branch. 

2.  There  were  errors  in  the  admission  and  re- 
jection of  testimony  which  were  directly  concerned 
with  the  evidence  bearing  upon  the  payment  of  the 
draft,  and  such  rulings,  therefore,  are  not  cured 
by  the  special  verdict  because  non  constat  it  may 
have  been  this  erroneous  testimony  upon  which 
the  jury  based  its  verdict. 

3.  The  special  verdict  not  being  conclusive  the 
court  may  re-examine  the  instructions  as  to  the  duty 
of  the  Port  Ai'thur  branch  concerning  the  flour, 
(see  brief  for  plaintiff  in  ei'ror  pp.  12-36)  and  also 
the  evidence  on  custom  or  usage  (brief  pp.  37-40). 

4.  Under  the  first  decision  of  this  court  in  this 
case,  plaintiff  is  entitled  to  recover  either  upon  an 
express  or  implied  contract.  The  conditions  upon 
which  the  Seattle  Bank  expressly  agreed  to  repay 
this  money  have  been  fully  complied  with,  and  since 
these  were  the  only  conditions  attached  plaintiff  is 
now  entitled  to  its  money. 

Respectfully  submitted, 
T,  L.  Stiles, 
DoEE  &  Hadley, 
Chickering  &  Gregory, 
Attorneys  for  Plaintiff  in  Error. 
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In  U.  S.  District  Court  in  and  for  the  District  of 
Alaska,  Division  No.  One,  at  Ketchikan. 

No. . 

THE  UNITED  STATES  OF  AJMERICA, 

Plaintiff  and  Defendant  in  Error, 
vs. 
DAN  LOTT, 

Defendant  and  Plaintiff  in  Error. 

Praecipe  for  Record. 

To  the  Clerk  of  said  Court: 

You  are  hereby  respectfully  requested  to  include 
in  your  return  herein  to  the  Circuit  Court  of  Appeals 
in  and  for  the  9th  Circuit,  with  the  original  writ  of 
error  herein,  a  certified  coj)y  of  the  transcript  on  ap- 
peal from  commissioner's  court,  the  complaint  and 
the  entries  in  the  minutes  as  to  the  arraignment  of 
defendant,  his  plea,  the  demurrer,  judgment  on  de- 
murrer, the  impaneling  of  the  jury,  all  the  proceed- 
ings of  the  trial,  as  in  the  minutes  recorded,  includ- 
ing the  verdict,  motion  for  a  new  trial  and  order  over- 
ruling same,  and  the  judgment  of  conviction  and 
sentence,  also  copies  of  the  cost  bond,  on  writ  of 
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[Subpoena.] 
United  States  Commissioners  Court,  for  the  Dis- 
trict of  Alaska,  at  Ketchikan. 
ITnited  States, 
District  of  Alaska,— ss. 

The  President  of  the  United  States  of  America  to 
C.  Ford  and  John  Erickson,  Greeting: 
You  are  hereby  commanded  to  appear  before  the 
Commissioner's  Court  of  the  United  States,  for  the 
District  of  Alaska,  at  Ketchikan,  in  said  District,  on 
Tuesday,  the  12  day  of  Dec,  A.  D.  1911,  at  10  o'clock 
A.  M.  of  that  day,  to  testify  on  behalf  of  United 
States  vs.  Dan  Lott. 
HEREOF  FAIL  NOT. 

WITNESS  my  hand  and  seal  this  11  dav  of  Dec, 
A.  D.  1911. 

[Seal]  E.  S.  STACKPOLE, 

United  States  Commissioner, 
United  States, 
District  of  Alaska, — ss, 

I  certify  that  I  received  the  within  subpoena  on 
the  11  day  of  Dec,  1911,  and  served  the  same  on  the 
11  day  of  Dec,  1911,  by  reading  and  showing  the 
original,  and  delivering  a  ticket  containing  its  sub- 
stance to  the  within  named  C.  Ford  and  John  Erick- 
son, personally, 

H.  L.  FAULKNER, 

U,  S.  Marshal. 
By  J.  H.  Davies, 
Office  Deputy  U.  S,  Marshal. 
[Endorsed] :  No. .     In  the  United  States  Com- 
missioner's Court    for    the    District  of   Alaska,  at 
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Ketchikan.  In  the  United  States  vs.  Dan  Lott.  [5] 
Subpoena.  Returned  and  filed  the  11  day  of  Decem- 
ber, 1911.    E.  S.  Stackpole,  U.  S.  Commissioner.    [6] 


United  States  Conniiissioner's  Court  for  the  District 
of  Alaska,  First  Division,  Precinct  of  Ketchikan. 

THE  UNITED  STATES, 

vs. 
DAN  LOTT, 

Defendant. 

Commitment. 

Inciting  Another  to  Commit  Crime. 
IN  THE  NAME  OF  THE  UNITED  STATES  OF 

AMERICA. 
To  the  United  States  Marshal  or  Any  Deputy: 

An  order  having  this  day  been  made  by  me  that 
Dan  Lott  be  committed  for  trial  in  a  criminal  action 
for  the  crime  of  inciting  another  to  commit  crime, 
you  are  hereby  commanded  to  receive  him  into  your 
custody,  and  detain  him  accordingly,  or  until  he  is 
otherwise  legally  discharged. 

Dated  at  Ketchikan,  District  of  Alaska,  this  9  day 
of  Dec,  A.  D.  1911. 

[Seal]  E.  S.  STACKPOLE, 

United  States  Commissioner  and  Ex-officio  Justice  of 
the  Peace,  Residing  at  Ketchikan. 

United  States  of  America, 
District  of  Alaska, 
Division  No.  1, — ss. 

I  hereby  certify  that  I  received  the  within  Com- 
mitment on  the  9  day  of  Dec,  1911,  and  executed  the 
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same  on  the  9  day  of  Dec,  1911,  by  delivering  the 
within  named  defendant  to  the  jailer  at  the  IT.  S. 
jail  at  Ketchikan,  Alaska. 

H.  L.  FAULKNER, 

U.  S.  Marshal. 
By  J.  H,  Davies, 
^  Office  Deputy  U.  S.  Marshal. 

[Endorsed] :  No. .  In  the  United  States  Com- 
missioner's Court  for  the  District  of  Alaska,  First 
Division,  at  Ketchikan.  The  United  States  [7] 
vs.  Dan  Lott.  Commitment.  Returned  and  filed  the 
day  of ,  190—.  ,  U.  S.  Com- 
missioner and  Ex-officio  Justice  of  the  Peace.     [8] 


Warrant. 

IN  THE  NAME  OF  THE  UNITED  STATES  OF 
AMERICA. 

To  the  United  States  Marshal  of  the  District   of 
Alaska,  or  His  Deputy,  Oreeting: 

Information  on  oath  having  been  this  day  laid 
before  me  that  the  crime  of  inciting  another  to  com- 
mit a  crime  has  been  committed,  and  accusing  Dan 
Lott  thereof,  you  are  therefore  commanded,  forth- 
with, to  arrest  the  above-named  Dan  Lott  and  bring 
him  before  me  at  Ketchikan,  Alaska,  or  in  case  of  my 
inability  to  act,  before  the  nearest  and  most  acces- 
sible Magistrate. 

Dated  at  Ketchikan,  Alaska,  this  9th  day  of 
December,  1911. 

[Seal]  E.  S.  STACKPOLE, 

United  States  Conunissioner. 
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United  States  of  America, 
District  of  Alaska, — ss. 

I,  H.  L.  Faulkner,  certify  that  the  within  warrant 
came  into  my  hands  on  the  9  day  of  Dec,  1911,  and 
that  I  executed  the  same  on  the  9'  day  of  Dec,  1911, 
by  taking  the  within  named  Dan  Lott  into  my  cus- 
tody and  now  produce  him  in  court  this  9th  day  of 
Dec,  1911. 

H.  L.  FAULKNER, 

U.  S.  Marshal. 
By  J.  H.  Davies, 
Deputy  U.  S.  Marshal. 

[Endorsed] :  No.  .  In  the  U.  S.  Commis- 
sioner's Court  for  the  District  of  Alaska,  at  Ketchi- 
kan. In  the  United  States  vs.  Dan  Lott.  Warrant. 
Returned  and  filed  the  9  day  of  December,  1911.  E. 
S.  Stackpole,  U.  S.  Commissioner  and  Ex-officio 
Justice  of  the  Peace.     [9] 


The  United  States  of  America, 
District  of  Alaska, 
Division  No.  1, — ss. 

In  the   Commissioner's   Court   for    tlie   District  of 
AlasliO,  Division  No.  1. 

No. . 

UNITED  STATES, 

vs. 
DAN  LOTT. 

Special  Venire. 

To  the  United  States  Marshal  Within  and  for  the 
District  of  Alaska,  Division  No.  1,  or  to  Any  of 
His  Deputies,  Greeting : 
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This  is  to  command  3^011,  that  5^011  summon  from 
the  body  of  the  above  Division  and  District  of 
Alaska  twelve  men  qualified  as  jurors  to  serve  as 
trial  jurors  in  the  trial  of  the  above-entitled  cause, 
to  report  at  the  courthouse  within  and  for  said  Dis- 
trict and  Division  at  the  town  of  Ketchikan,  Alaska, 
at  10  o'clock  A.  M.,  on  the  12th  da}^  of  December,  A. 
D.  1911. 

AND  HEREOF  FAIL  NOT. 

Witness  the  Honorable ,  Judge  of  the 

above  Court,  and  the  seal  thereof  this  11  day  of  De- 
cember, A.  D.  1911. 

[Seal]  E.  S.  STACKPOLE, 

Commissioner  and  Ex-officio  Justice  of  the  Peace. 
United  States  of  America, 
District  of  Alaska, 
Division  No.  1, — ss. 

I  hereby  certify  that  I  received  the  within  Special 
Venire  at  4  o'clock  on  the  11  day  of  December,  1911, 
and  served  the  same  in  the  Division  aforesaid  on  the 
12  day  of  December,  1911,  by  summoning  the  follow- 
ing named  persons  in  accordance  therewith:     [10] 
S.  L.  Myers.         ^J.  B.  VanSice.  D.  H.  Delzelle. 
George  Morrison.  C.  M.  Taylor.    Chester  Smith. 
Osboru  Williams.  John  Raber.      W.  L.  Poison. 
Charles  Deppe.       J.  H.  Wall.        F.  S.  Burkhart  Ex. 
a.  F.  Rounsefell. 
Dated  Ketchikan,  Alaska,  December  12,  1911. 

H.  L.  FAULKNER, 
U.  S.  Marshal. 
By  J.  H.  Davies, 
Office  Deputy. 
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[Endorsed]:  In  the  Commissioner's  Court  for  the 

District  of  Alaska,   Division   Number  1,     No. . 

United  States  vs.  Dan  Lott.  Special  Venire.  Re- 
turned and  filed  Dec.  12,  1911.  E.  S.  Staekpole, 
Commissioner.  . 


United  States  of  America. 

District  of  Alaska. 

/«•  the  Commissioner's  Court  of  the  United  States 

for  the  District   of  Alaska,  Division  Numher 

One,  Ketchikan,  Alaska. 

December,  12tb,  1911— Term,  19 . 

THE  UNITED  STATES  OP  AMERICA, 

vs. 
DAN  LOTT. 

Verdict  [in  Commissioner's  Court]. 
We,  the  jur_y  empaneled  and  sworn  in  the  above- 
entitled  cause,  find  the  defendant  guilty  as  charged 
in  the  complaint. 

GEO.  F.  ROUNSEPELL, 

Foreman. 

[Endorsed] :  No. .     In  the  United  States  of 

America   vs.    Dan    Lott.     Verdict.     Returned    and 
filed  Dec.  12,  1911.     E.  S.  Staekpole,  Commissioner. 

[ii;i 


In  the  Commissioner's  Court  at  Ketchikan,  Alaska. 

UNITED  STATES  OF  AMERICA 

vs. 

DAN  LOTT. 
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Notice  of  Appeal  [From  Commissioner's  Court]. 

To  R.  V.  Nye,  Assistant  U.  S.  Attorney. 

Sir:  You  are  hereby  notified  tliat  the  defendant 
in  the  above-entitled  cause  will  appeal  from  the 
judgement  of  the  Court  given  herein  on  the  13th  day 
of  December,  1911. 

Respectfully, 

KAZIS  KRAUCZUNAS, 
Attorney  for  the  Defendant. 
Dated  at  Ketchikan,  Alaska,  December  13,  1911. 
Service  of  copy  of  above  notice  admitted  this  13th 
day  of  December,  1911. 

ROY  V.  NYE, 
Asst.  U.  S.  Atty. 

[Endorsed] :  United  States  vs.  Dan  Lott.  Notice 
of  Appeal.     [12] 


[Statement  of  Proceedings  in  Commissioner's 
Court]. 

In  the  United  States  Commissioner's  Court  for  the 
District  of  Alasha,  Division  No.  1,  Precinct  of 
KetcJiikan. 

UNITED  STATES 

vs. 
DAN  LOTT. 

''Liciting  Another  to  Commit  Crime." 
On  Dec.  9th,  1911,  complaint  sworn  to  by  C.  Ford, 
warrant  issued  duly  returned,  defendant  duly  ar- 
raigned and  refused  to  plead,  and  was  committed 
for  trial. 

On  Dec.  11,  1911,  comes  now  K.  Krauczuuas,  attor- 
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ney  for  deft,  and  demands  trial  by  jury;  cause  con- 
tinued to  Dec.  12,  1911 ;  venire  and  subpoena  issued. 

On  Dec.  12th,  1911,  cause  came  on  regularly  for 
trial,  present  defendant  with  his  attorney,  R.  V,  Nye, 
Asst.  United  States  Attorney.  The  following  named 
citizens  were  accepted  as  jurors,  to  wit:  S.  L.  Myers, 
Geo.  Morrison,  Osborn  Williams,  Chas.  Deppe,  J.  B. 
Van  Sise,  €.  M.  Taylor,  John  Raber,  J.  W.  Wall,  D. 
II.  Dalzelle,  W.  L.  Polsen,  Ed  Grothjan  and  G.  F. 
Rounsfell.  The  following  witness  sworn  and  ex- 
amined on  the  part  of  the  United  States:  C.  Ford, 
John  Erickson,  F.  E.  Hagler,  J.  H.  Davies  and  H.  M. 
Stackpole.  Argument  by  counsel  and  case  submitted 
to  the  jur3%  who  returned  unanimous  verdict  of 
"Guilty,"     Judgment,  Deft,  fined  $50  and  cost. 

On  Dec.  13,  1911,  attorney  for  defendant  served 
notice  of  appeal  on  R.  V.  Nye,  Asst.  U.  S.  Atty. 
Original,  with  proof  of  service  on  file  herein.  Un- 
dertaking on  appeal  given,  with  Geo.  F.  Rounsfell 
and  J.  F.  Capp,  as  sureties;  proceedings  not  stayed 
thereby. 

Bail  bond  in  the  sum  of  $100  furnished,  with  Geo. 
Rounsfell  and  N.  F.  Zimmerman  sureties.  Deft,  re- 
leased.    Proceedings  stayed. 

[Seal]  E.  S.  STAC'KPOLE, 

Commissioner.     [13] 
United  States  of  America, 

District  of  Alaska, — ss. 

I  hereby  certify  that  the  foregoing  is  a  true  state- 
ment of   the    proceedings  had  in  the  above-entitled 

matter. 

E.  S.  STACKPOLE, 

Commissioner. 
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[Endorsed] :  No.  264-K.  B.  In  the  District  Court 
of  the  United  States  for  the  District  of  Alaska,  Div. 
No.  1.  United  States  a^s.  Dan  Lott.  Transcript. 
Filed  December  15,  1911.  E.  V/.  Pettit,  Clerk.  By 
E.  S.  Stackpole,  Deputy.     [14] 


In  tJte  District  Court  for  the  District  of  Alaska. 
Division  No.  1,  at  KetcJdkan,  Alaska. 

264-K.  B. 
UNITED  STATES  OF  AMEEICA, 

Plaintiff, 
vs. 

DAN  LOTT, 

Defendant. 

Demurrer. 

Comes  now  the  above-named  defendant,  Dan  Lott, 
by  his  attorney,  Kazis  Krauczunas,  and  demurs  to 
the  complaint  on  tile  herein,  and  for  cause  of  de- 
murrer states : 

That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  crime  as  against  this  defendant  or  any 
crime  whatsoever ;  that  the  facts  stated  in  said  com- 
plaint do  not  constitute  a  crime  of  any  name,  nature, 
or  kind  under  the  laws  of  the  District  of  Alaska,  as 
against  this  defendant. 

KAZIS  KRAUCZUNAS, 
Attorney  for  Defendant. 

[Endorsed]:  Filed  May  9,  1912.  E.  AV.  Pettit, 
Clerk.     By  H.  Malone,  Deputy.     [15] 
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In   the  District  Court  for  the  District   of  Alaska, 
Division  Number  One,  at  Ketchikan. 

No.  264-K.  B. 

UNITED  STATES 

vs. 
DAN  LOTT. 

Order  Overruling  Demurrer. 

On  this  day  this  matter  coming  on  regularly  for 
hearing  npou  the  demurrer  of  defendant  to  the  com- 
plaint herein,  Assistant  United  States  Attorney  R. 
Y.  Nye  appearing  for  the  Government  and  Kazis 
Krauczunas,  Esquire,  appearing  for  defendant ;  and 
after  argument  by  respective  counsel  and  the  Court 
being  fully  advised  in  the  premises,  said  demurrer 
is  by  the  Court  overruled ;  to  which  ruling  defendant 
is  allowed  an  exception. 

Dated  Thursday,  May  9,  1912. 

THOMAS  R.  LYONS, 
Judge.     [16] 


In  tJ/e  District  Court  for  the  District  of  AJaska. 
Division  Nnmher  One,  at  Ketchikan. 

No.  26-1-K.  B. 

UNITED  STATES 

vs. 

DAN  LOTT. 

Trial. 

Now  on  this  day  this  cause  comes  on  regularly  for 
trial  on  an  appeal  from  the  Commissioner's  Court 
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Assistant  United  States  Attorne}^  H.  H.  Folsom 
appearing  for  the  Government,  and  the  defendant 
being  present  in  court,  in  person  and  represented  by 
his  attorne)^  Kazis  Krauczunas,  Esquire;  and  both 
parties  announcing  their  readiness  for  trial,  the  fol- 
lowing proceedings  are  had,  to  wit : 
George  Sickle,  Fred  Barthold,  K.  J.  Johanson, 
A.  E.  Walker,  Edward  Brown,  Fred  G,  Gardner 
are  selected  and  sworn  as  jurors  to  try  the  issues  in 
this  cause.  And  it  appearing  that  the  regular  panel 
of  petit  jurors  is  exhausted  and  the  trial  panel  is 
incomplete,  it  is  ordered  that  the  Clerk  issue  a 
special  venire,  addressed  to  the  United  States  Mar- 
shal and  returnable  at  two  o'clock  P.  M.  to-day,  to 
summon  from  the  body  of  the  District,  and  not  from 
the  bystanders,  ten  (10)  men  qualified  as  jurors  to 
complete  the  panel  herein. 

Thereafter   said  Marshal   returning  said   venire 
into  Court  the  following  persons,  to  wit: 
George  Stevens,    John  Schoenbar,  J.  T.  Jones,  Jr., 
C.  C.  Babbage,      E.  E.  Morgan,       D.  G.  Newell, 
are  selected  as  jurors;  and  the  trial  panel  being  com- 
plete and  being  accepted  by  both  parties  hereto,  the 
jury  is  dul}-  sworn  to  try  the  issues  in  this  cause. 

Whereupon  the  rule  is  invoked  and  all  witnesses 
are  excluded  from  the  courtroom  while  not  testify- 
ing, and  after  statements  by  respective  counsel  to  the 
jury,  the  following  named  witnesses,  [17]  to  wit: 
C.  Ford,  John  Erickson,  Wm.  H.  Lewis  and  E. 
Ludecker,  are  duly  sworn  and  testify  for  and  on 
behalf  of  the  Government,  and  the  Government  rests 
its  case. 
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Thereupon  Richard  Bushell,  Jr.,  M.  A.  Mitchell 
and  Dan  Lott,  the  defendant  herein,  are  duly  sworn 
and  testify  for  the  defense,  and  defendant  rests  his 
case. 

AYhereupon  the  further  trial  of  this  cause  is  con- 
tinued to  ten  o'clock  A.  M.  to-morrow,  and  the  jury 
herein  is  excused  until  said  day  and  hour. 

Dated  Monday,  May  13,  1912. 

THOMAS  R.  LYONS, 
Judge.     [18] 


hi  the  District  Court  for  the  District  of  Alaska,  Di- 
vision Number  One,  at  Ketchikan. 

No.  2e4-K.  B. 

UNITED  STATES 

vs. 
DAN  LOTT. 

Trial  Continued. 

Now%  on  this  day,  the  trial  of  this  cause  comes  on 
again  regularly  for  trial;  comes  the  United  States 
Attorney  and  comes  likewise  the  defendant  into 
court,  being  present  in  person  and  being  represented 
by  his  attorney,  Kazis  Krauczunas,  Esquire;  come 
likewise  the  jury  heretofore  impaneled  and  sworn 
herein,  and  the  said  jury  being  called  and  each 
answering  to  his  name,  the  following  proceedings 
are  had,  to  wit: 

Whereupon  defendant  is  recalled  and  further  tes- 
tifies in  his  own  behalf;  thereupon  P.  J.  Hunt  is  duly 
sworn  and  testifies  as  a  witness  for  the  defendant, 
and  the  defense  rests. 


16        Dan  Loft  vs.  United  Sfofes  of  America. 

Thereupon  S.  Ford  is  recalled  and  testifies  for  the 
Government  in  rebuttal,  and  the  prosecution  rests. 

And  after  argument  by  counsel  for  the  plaintiff 
and  counsel  for  the  defendant,  the  jury  being  duly 
instructed  by  the  Court  as  to  the  law  in  the  premises, 
retire  in  charge  of  their  sworn  bailiff  for  delibera- 
tion. And  thereafter  the  jury,  returning  into  court 
in  charge  of  their  sworn  bailiff,  and  being  called  and 
each  answering  to  his  name,  present  through  their 
foreman  their  verdict,  which  is  in  words  and  figures 
as  follows,  to  wit: 
"United  States  of  America, 
District  of  Alaska. 

Ill  the  District  Court  of  the  United  States  for  the 
District  of  Alaska,  Division  Nnmher  One. 

[19] 

SPECIAL  KETCHIKAN  MAY  TERM,  1912. 
THE  UNITED  STATES  OF  AMERICA 

vs. 
DxVN  LOTT, 

Defendant. 

Verdict  [in  U.  S.  District  Court]. 
We,  the  jury  empaneled  and  sworn  in  the  above- 
entitled  cause,  find  the  defendant  guilty  as  charged 
in  the  complaint. 

D.  G.  NEWELL, 

Foreman." 
And  said  verdict  is  ordered  filed  and  entered  by 
the  Clerk,  all  special  veniremen  are  excused  for  the 
term  and  the  regular  panel  of  petit  jurors  is  excused 
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until  2  o'clock  P.  M.  to-day. 
Dated  Tuesday,  May  14,  1912. 

THOMAS  R.  LYO^S, 

Judge.     [20] 


[Motion  to  Set  Aside  Verdict,  for  a  Nev/  Trial  and 

for  Arrest  of  Judgment.] 

/;/  the  United  States  District  Court  for  the  District 

of  Alasha,  Division  No.  1,  at  Ketchihan,  Alaska. 

264-K.  B. 

THE  UNITED  STATES  OF  AMERICA 

vs. 
DAN  LOTT. 

Comes  now  the  defendant  above  named  and  moves 
the  Court  that  the  verdict  rendered  and  entered 
herein  on  the  14th  day  of  May,  1912,  be  set  aside 
and  a  new  trial  granted  herein,  and  also  moves  for 
arrest  of  judgment  for  the  following  causes  materi- 
ally affecting  the  rights  of  said  defendant,  to  wit: 

1.  Irregularities  in  the  proceedings  of  the  prose- 
cution and  the  Court:  The  trial  Court  erred  by  not 
instructing  the  jury  to  disregard  the  statement  of 
the  prosecuting  attorney  to  the  jury  in  his  opening 
statement  that  the  defendent  had  been  tried  and 
convicted  for  the  same  crime  in  the  commissioner's 
court,  and  in  substance,  that  this  trial  was  an  ap- 
peal from  said  verdict,  to  which  objection  was  taken 
at  the  time  by  the  defendant,  and  the  Court  stating 
at  the  time  that  the  jury  would  be  instructed  on  that 
point,  which  the  Court  failed  to  do  and  which  un- 
doubtedly effected  the  trial  jury  and  caused  the  ver- 
dict of  guilty  to  be  rendered. 
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2,  Insufficiency  of  evidence  to  justify  the  verdict 
and  that  it  is  against  the  law  as  follows: 

(a)  As  to  the  evidence:  The  evidence  failed  to 
show  that  the  defendant  solicited  or  incited  the  com- 
plaining witness  to  commit  the  crime  of  purchasing 
liquor  to  an  Indian.     [21] 

(b)  As  to  the  law:  The  fact  having  heen  estab- 
lished by  the  evidence  that  there  was  interposed  be- 
tween the  alleged  solicitation  on  the  part  of  the  de- 
fendent  the  proposed  sale  of  intoxicating  liquor  by 
the  complaining  witness,  the  resisting  will  of  the 
latter,  who  testified  not  only  not  having  had  any  in- 
tention of  purchasing  the  liquor,  but  by  deceit  ob- 
tained 75  cents  from  the  defendant,  by  urging  said 
defendant  to  give  the  complaining  witness  75  cents 
for  the  sole  purpose  of  reporting  the  alleged  viola- 
tion to  the  United  States  marshal?.  That  said  com- 
plaining witness  had  no  intention  whatsoever  to  pro- 
cure the  liquor. 

Dated  May  15,  1912. 

KAZIS  KRAUCZUNAS, 
Attorney  for  Defendant, 
Ketchikan,  Alaska. 

[Endorsed] :  Filed  10  A.  M.  May  15,  1912.  E.  W. 
Pettit,  Clerk.     [22] 


III  the  District  Court  for  the  District  of  Alaska,  Di- 
vision Number  One,  at  Ketclnkan. 

No.  26^K.  B. 

UNITED  STATES 

vs. 
DAN  LOTT. 
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Order  [Overruling  Motion  for  a  New  Trial,  etc.]. 

Now,  on  this  day,  this  cause  coming  on  for  hear- 
ing npon  the  motion  of  defendant  for  a  new  trial, 
the  plaintiff  being  represented  by  Assistant  United 
States  Attorney  H.  H.  Folsom,  and  the  defendant 
being  represented  by  Kazis  Krauezunas,  Esquire, 
after  argument  by  counsel,  and  the  Court  being  fully 
advised  in  the  premises,  it  is  ordered  that  said  mo- 
tion be,  and  the  same  is,  hereby  overruled ;  to  which 
ruling  of  the  Court  an  exception  is  allowed.  And 
the  timie  for  pronouncing  judgment  herein  is  fixed  at 
ten  o'clock  A.  M.  to-morrow. 

Dated  Wednesday,  May  15,  1912. 

THOMAS  R.  LYONS, 

Judge.     [23] 


In   the  District  Court  for  the  District  of  AlasJid, 
Division,  Xurndcr  One,  at  KctchiJian. 

No.  264-K.  B. 

UNITED  STATES  OE  AMERICA, 

Plaintiff, 
vs. 
DAN  LOTT, 

Defendant. 

Judgment  and  Sentence. 
Comes  now  H.  H.  Folsom,  Assistant  United  States 
Attorney;  comes  also  the  defendant  in  person  and 
represented  by  his  counsel,  Kazis  Krauezunas,  Es- 
quire; and  the  defendant  having  on  a  former  day  of 
this  term  been  by  a  jury  convicted  of  the  crime  of 


20  Dan  Lott  vs.  United  States  of  America. 
''soliciting  and  inciting  another  to  commit  the  crime 
of  furnishing  liquor  to  an  Indian,"  as  charged  in  the 
complaint;  and  this  being  the  time  set  for  sentence, 
defendant  is  asked  by  the  Court  if  he  has  anything 
to  say  why  the  judgment  and  sentence  of  the  Court 
should  not  now  be  pronounced  against  him,  and  giv- 
ing no  legal  excuse  in  that  behalf; 

It  is  now,  therefore,  the  JUDGMENT  and  SEN- 
TENCE of  the  Court  that  you,  Dan  Lott,  pay  a  fine 
of  Seventy-five  Dollars  ($75.00),  without  costs,  and 
that  you  be  committed  to  the  custody  of  the  United 
States  Marshal  until  such  fine  is  fully  paid  and  dis- 
charged, at  the  rate  of  one  (1)  day  for  each  Two 
Dollars  ($2.00)  of  said  fine. 

Done  in  open  court  this  16th  day  of  May,  1912. 
THOMAS  R.  LYONS, 
District  Judge. 

[Endorsed] :  Entered  Court  Journal  No.  L.  L.  3, 
page  9.3-94.  Eiled  May  16,  1912.  E.  W.  Pettiti 
Clerk.     By  H.  Malone,  Deputy.     [24] 


le 


lit  the  United  States  District  Court  in  and  for  th 
District  of  Alaska,  Division  No.  1,  at  Ketchil-an, 
Alaska. 

No.  264-K.  B. 
AT  LAW. 


DAN  LOTT, 


Plaintife, 


against 
UNITED  STATES  OF  AMERICA, 

Defendant. 
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Petition  for  Writ  of  Error. 

Comes  now  the  plaintiff,  Dan  Lett,  and  says  that 
on  the  16th  day  of  May,  1912,  judgment  in  this  case 
was  entered  by  this  Court  in  favor  of  the  defendant 
and  against  this  plaintiff,  by  which  said  judgment 
plaintiff  was  aggrieved,  in  that  in  said  judgment  and 
the  proceedings  had  prior  thereunto  in  this  cause 
certain  errors  were  committed  to  the  prejudice  of 
this  plaintiff',  all  of  which  will  appear  more  in  detail 
from'  the  assignment  of  errors  filed  with  this  peti- 
tion. Wherefore,  plaintiff  prays  that  a  writ  of  error 
may  issue  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  for  the  correction  of  the 
errors  complained  of,  and  that  a  duly  authenticated 
transcript  of  the  record,  proceedings  and  papers 
herein  may  be  sent  to  said  Circuit  Court  of  Appeals. 
KAZm  KRAUCZUNAS, 
Attorney  for  Plaintiff. 

Dated  17th  day  of  May,  1912. 

[Endorsed] :  Filed  May  17,   1912.     E.  W.  Pettit, 
Clerk.     [25] 


[Order  Allowing  Writ  of  Error,  etc.] 

In  the  United  States  District  Court  in  and  for  the 
District  of  Alaska,  Division-  No.  1,  at  Ketchikan, 
Alaska. 

No.  264-K.  B. 
UNITED  STATES  OF  AMERICA 

vs. 
DAN  LOTT. 

Order  allowing  writ  of  error  upon  motion  of  Kazis 
Krauczunas,  attorney  for  the  defendant,  and  upon 
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filing  of  petition  for  writ  of  error  and  assignment  of 
errors,  it  is  ordered  that  a  writ  of  error,  be  and 
hereby  is  allowed  to  be  reviewed  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. The  proceedings,  verdict  and  judgment  here- 
tofore entered  and  had  herein  in  accordance  with  the 
laws  in  such  cases  made  and  provided  and  the  prac- 
tice of  the  Court. 

Done  in  open  court  this  17th  day  of  May,  1912. 
THOMAS  E.  LYONS, 
Judge. 

[Endorsed] :  Entered  Court  Journal  No.  L.  L.  3, 
page  96.  Filed  May  17,  1912.  E.  W.  Pettit,  Clerk. 
[26] 


In  the  Commissioner's  Court  at  Ketcldlian,  Alaslca. 

UNITED  STATES  OP  AMERICA 

vs. 
DAN  LOTT. 

Undertaking  for  Bail. 

A  judgment  having  been  given  on  the  16th  day  of 
May,  1912,  whereby  Dan  Lott  was  condemned  to 
pay  the  sumi  of  Seventy-five  Dollars  ($75.00),  and 
he  having  appealed  from  said  judgment  and  been 
duly  admitted  to  bail  in  the  sum  of  Two  Hundred 
&  Fifty  ($250vOO)  Dollars,— 

We,  Domianus  Maskeviczius,  of  Ketchikan, 
Alaska,  and  N.  F.  Zimmerman,  of  the  same  place, 
hereby  undertake  that  the  above-named  Dan  Lott 
shall  in  all  respects  abide  and  perform  the  orders 
and  judgments  of  the  Appe/ate  Court  upon  the  ap- 
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peal,  or  if  be  fail  to  do  so  in  any  particular,  that  we 
will  pay  to  the  United  States  the  sum  of  Two  Hun- 
dred &  Fifty  ($250.00)  Dollars. 

D.  MASKEVICZIUS.      [Seal] 
N.  F.  ZIMMERMAN.      [Seal] 

United  States  of  America, 
District  of  Alaska, 
First  Division, — ss. 

Domianus  Maskeviczius  and  N.  F.  Zimmerman, 
being  first  duly  sworn,  each  for  himself  deposes  and 
saj's:  That  he  is  a  resident  within  the  District  of 
Alaska,  that  he  is  not  a  counsellor  or  attorney,  mar- 
shal, clerk  of  any  court,  or  other  officer  of  any  court, 
and  that  he  is  worth  the  sum  of  Two  Hundred  & 
Fifty  ($250.00)  Dollars,  exclusive  of  property  ex- 
empt from  execution,  and  over  and  above  all  just 
debts  and  liabilities. 

D.  MASKEVICZIUS. 

N.  F.  ZIMMERMAN. 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  December,  1912. 

[Notarial  Seal]         KAZIS  KRAUCZUNAS, 

Notary  Public.     [27] 
The  above  bond  is  hereby  approved  this  17th  day 
of  May,  1912. 

THOMAS  R.  LYONS, 

Judge. 

[Endorsed]  :  264-K.  B.  In  the  District  Court  for 
the  District  of  Alaska,  Div.  No.  One,  at  Ketchikan. 
United  States  vs.  Dan  Lott.  Bond  on  Appeal.  Filed 
May  17,  1912.    E.  W.  Pettit,  Clerk.     [28] 
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United  States  District  Court  in  and  for  the  District 
of  Alaska,  Division  No.  1,  at  Ketchikan,  Alaska. 
No.  264-K.  B. 
DAN  LOTT 
vs. 

THE  UNITED  STATES  OP  AMERICA. 
Assignment  of  Errors. 

Comes  now  the  above-named  defendant,  by  Kazis 
Krauczunas,  his  attorney,  and  says  that  in  the  rec- 
ord and  proceedings  in  said  United  States  District 
Court,  in  the  above-entitled  action,  and  also  in  the 
giving  of  judgment  in  said  action,  there  is  manifest 
error  in  this,  to  wit: 

In  overruling  the  defendant's  demurrer  made  in 
due  time,  for  the  reason  that  the  facts  stated  in  said 
indictment  or  complaint  did  not  constitute  a  crime  in 
this: 

1.  That  section  218,  Alaska  Criminal  Code,  Part 
1,  does  not  create  common-law  crimes.  That  the 
common  law  of  England  does  not  apply  to  Alaska  in 
so  far  as  to  create  common-law  crimes  not  expressly 
designated  by  law. 

2.  That  solicitation  by  an  Indian  to  purchase  in- 
toxicating liquor  'does  not  constitute  a  crime  under 
any  law. 

By  reason  of  and  for  errors  of  law  occurring  in  the 
trial  and  duly  excepted  to  by  the  defendant,  which 
said  alleged  errors  are  the  same  specified  in  assign- 
ments 1  and  2,  to  which  the  defendant's  counc/l  dulv 
excepted,  and  the  defendant  prays  that  the  judg- 
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ment  as  aforesaid  as  rendered  against  liim  in  said 
court  for  the  errors  aforesaid  may  be  reversed,  can- 
celled, and  altogether  held  for  naught,  and  that  more 
especially  the  judgment  of  conviction  and  sentence 
of  the  defendant  to  $75.00  tine  may  be  reversed,  can- 
celled, and  altogether  held  for  naught,  and  that  said 
defendant  [29]  be  restored  to  all  things  which  he 
has  lost  by  occasion  of  said  judgment. 

KAZIS  KEAUCZUNAS, 
Attorney  for  Defendant, 

Ketchikan,  Alaska. 
Dated  16th  day  of  May,  1912. 

[Endorsed] :  Filed  May  17,   1912.     E.  W.  Pettit, 
Clerk.     By  H.  Malone,  Deputy.     [30] 


Writ  of  Error. 
THE  UNITED  STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States  of  America,  to 
the  Honorable  Judge  of  the  U.  S.  District  Court 
in  and  for  the  District  of  Alaska,  Division  No. 
One,  Greeting: 
WHEREAS  in  the  record  and  proceedings  and 
also  in  the  rendition  of  the  judgment  of  a  plea  in 
that  certain  prosecution  which  is  in  said  court  be- 
fore you,  at  the  special  May,  1912,  term  thereof,  be- 
tween the  United  States  of  America,  as  plaintiff 
below  and  now  defendant  in  error,  and  Dan  Lott,  as 
defendant  below  and  now  plaintiff  in  error,  a  mani- 
fest error  hath  happened  to  the  great  damage  of  said 
Dan  Lott,  as  by  his  complaint  appears. 

We,  being   willing   that   error,  if  any  hath  been, 
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should  be  duly  corrected  and  full  and  speedy  justice 
done  to  the  party  aforesaid  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  that  then 
and  under  your  seal,  distinctly  and  openly,  you  send 
the  record  and  proceeding  aforesaid,  with  all  things 
concerning  the  same,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  together 
with  this  writ,  so  that  you  have  the  said  record  and 
proceedings  aforesaid  in  the  city  of  San  Francisco, 
filed  in  the  office  of  the  clerk  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  on 
or  before  the  15th  day  of  November,  1912,  to  the  end 
that  the  record  and  proceedings  aforesaid  being  in- 
spected, the  United.  States  Circuit  Court  of  Appeals 
may  cause  further  to  be  done  therein,  to  correct  that 
error  what  of  right  and  according  to  the  laws  and 
customs  of  the  United  States  should  be  done. 

Witness  the  Honorable  EDWARD  D.  WHITE 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  this  16th  day  of  October,  1912. 

Issued  at  my  office  in  Ketchikan,  Alaska,  with  the 
seal  of  the  United  States  District  Court,  in  and  for 
the  District  of  Alaska,  [31]  Division  No.  One, 
and  dated  as  aforesaid. 

[Seal]  E.  W.  PETTIT, 

Clerk  U.  S.  District  Court  in  and  for  the  District  of 
Alaska,  Division  No.  One. 

By , 

Deputy. 

Allowed  by 

THOMAS  R.  LYONS, 
Judge  U.  S.  District  Court,  District  of  Alaska. 
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[Endorsed] :  lu  the  District  Court  of  the  United 
States  for  the  District  of  Alaska,  Division  No.  One, 
at  Ketchikan.  United  States,  Plaintiff  and  Defend- 
ant in  Error,  vs.  Dan  Lott,  Defendant  and  Plaintiff 
in  Error.  Writ  of  Error.  Filed  Oct.  16,  1912.  E. 
W.  Pettit,  Clerk.     By ,  Deputy.     [32] 


In  IT.  S.  District  Court  in  and  for  the  District  of 
Alaska,  Division  No.  One,  at  Ketchikan. 

No. . 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 
DAN  LOTT, 

Defendant. 
Citation. 

The  President  of  the  United  States  to  the  United 
States  of  America,  and  to  JOHN  RUSTGARD, 
U.  S.  Attorney  for  the  District  of  Alaska,  Di- 
vision No.  One,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  in   the   United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  at  the  city  of  San  Fran- 
cisco, Cal.,  thirty  days  from  and  after  the  day  this 
citation  bears  date,  pursuant  to  a  writ  of  error  filed 
in  the  clerk's  office  of  the  U.  S.  District  Court  in 
and  for  the  District  of  Alaska,  Division  No.  One,  at 
the  town  of  Ketchikan,  Alaska,  wherein  Dan  Lott, 
defendant,  is  plaintiff  in  error,  and  you,  the  United 
States  of  America,  are  defendant  in  error,  to  show 
cause,  if  any  there  be,  why  the  judgment  rendered 
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against  the  said  plaintiff  in  error,  as  in  said  writ  of 
error  mentioned,  slioiild  not  be  corrected,  and  why 
speedy  justice  should  not  be  done  the  parties  in  that 
behalf. 

WITNESS  the  Honorable  THOMAS  R.  LYONS, 
Judge  of  the  U.  S.  District  Court  in  and  for  the  Dis- 
trict of  Alaska,  Division  No.  One,  this  16th  day  of 
October,  A.  D.  1912. 

THOMAS  R.  LYONS, 
Judge  of  U.  S.  District  Court  in  and  for  the  District 
of  Alaska,  Division  No.  One. 
Service   of  the   within   and  foregoing  citation  is 
hereby     [34]     admitted  this  16th  day  of  October, 
A.  D.  1912. 

JOHN  RUSTGARD, 
U.  S.  District  Attorney  for  the  1st  Division  of  the 
District  of  Alaska. 

[Endorsed] :  No.  .     Li  the  District  Court  of 

the  United  States  for  the  District  of  Alaska,  Division 
No.  One,  at  Ketchikan.  United  States,  Plaintiff,  vs. 
Dan  Lott,  Defendant.  Citation.  Filed  Oct.  16, 1912. 
E.  W.  Pettit,  Clerk.     By ,  Deputy.     [35] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division-  Number  One,  at  Ketchikan. 

No.  264-K.  B. 

UNITED  STATES, 

Plaintiff  and  Defendant  in  Error, 
vs. 
DAN  LOTT, 

Defendant  and  Plaintiff  in  Error. 
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Certificate  [of  Clerk  U.  S.  District  Court  to  Record, 
etc.]. 

I,  E.  W.  Pettit,  Clerk  of  the  District  Court  for  the 
Territor}^  of  Alaska,  Division  Number  One,  do 
hereby  certify  that  the  foregoing  and  hereto  attached 
thirty-six  pages  of  typewritten  matter,  numbered 
from  one  to  thirty-six,  both  inclusive,  constitutes  a 
full,  true  and  correct  cop3%  and  the  whole  thereof, 
prepared  in  accordance  with  the  praecipe  of  the  de- 
fendant and  plaintiif  in  error,  on  file  in  my  office 
and  made  a  paii;  hereof,  in  cause  No.  264^K.  B.,  of 
the  above-entitled  court,  wherein  United  States  is 
plaintifi:'  and  defendant  in  error  and  Dan  Lott  is  de- 
fendant and  plaintiff  in  error.  I  do  further  certify 
that  the  said  record  is  by  virtue  of  the  Writ  of  Error 
and  Citation  issued  in  this  cause,  and  the  return 
thereof  in  accordance  therewith. 

I  do  further  certify  that  this  transcript  was  pre- 
pared by  me  in  my  office,  and  that  the  costs  of 
preparation,  examination  and  certificate,  amount- 
ing to  Twelve  and  35/100  ($12.35)  Dollars,  has  been 
paid  me  by  Kazis  Krauczunas,  attorney  for  Dan 
Lott,  defendant  and  plaintiff  in  error. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  the  above-entitled  court  this 
26th  day  of  October,  1912. 

[Seal]  E.  W.  PETTIT, 

Clerk  of  the   District    Court,   for   the  Territory  of 
Alaska,  Division  No.  One. 
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[Endorsed]:  No.  2201.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Dan  Lott, 
Plaintiff  in  Error,  vs.  United  States  of  America,  De- 
fendant in  Error.  Transcript  of  Record.  Upon 
Writ  of  Error  to  the  United  States  District  Court  of 
the  Territory  of  Alaska,  Division  No.  1. 
Received  November  6,  1912. 

F.  D.  MONCKTON, 
Clerk. 
Filed  November  15,  1912. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 
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IN    THE 

dtrrmt  OInitrt  nf  A^t^rals 


FOR   THE   NINTH   CIRCUIT 


DAN  LOTT,  Plaintiff  in  Error,   1 

^^-  (  No.  2201. 

UNITED   STATES   OF  AMERICA,  ( 
Defendant  in  Error.   ) 


Brief  of  Plaintiff  m  Error 


KAZIS   KRAUCZUNAS, 

Attorney  for  Plaintiff  in  Error. 


WM.,J.  CLAASSEN, 

Of  Counsel, 

709-10  White  Bldg., 

Seattle,  Wash. 


In  the 
United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


DAN  LOTT,  Plaintiff  in  Error, 

vs. 

UNITED   STATES   OF   AMERICA, 
Defendant  in  Error. 


No.  2201. 


Brief  of  Plaintiff  m  Error 


STATEMENT  OP  THE  CASE. 

AYrit  of  Error  to  the  United  States  District 
Court  for  the  District  of  Alaska,  Division  No.  1, 
upon  a  Judgment  of  Conviction  and  Sentence,  upon 
Affidavit  and  Complaint,  charging  that  defendant, 
Dan  Lott,  an  Indian,  incited  another  to  commit  a 
crime — to-wit  the  crime  of  furnishincj  liquor  to  an 
Indian)  under  Sec.  142  of  the  Alaska  Crimirial 
Code. 

The  Complaint  was  originally  made  and  filed  in 
the  C\)nnnisioner's  Court,  at  Ketchikan,  Alaska, 
wluT'c  the  defendant  was  found  guiltv,  and  bv  sen- 


tence  of  the  Coimiiissiouer  fined  $50.00  and  costs; 
subsequently,  upon  an  appeal  from  the  Commission- 
er's Court,  the  matter  was  brought  on,  de  novo,  in 
the  Distrir-t  Court,  where  defendant  was  again 
found  guilty,  and  this  time  fined  $75.00  without 
costs. 

A  demurrer  was  interposed  to  the  Complaint  on 
the  groimd  that  the  facts  set  forth  in  the  Complaint 
did  not  constitute  a  crime  under  the  laws  applicable 
to  the  Teri-itory  of  Alaska,  which  was  overruled. 

A  motion  to  set  aside  the  verdict,  for  a  new 
trial  and  in  arrest  of  judgment,  was  made  in  the 
District  Court,  after  the  verdict.  Avhich  motion  was 
overruled. 

On  May  17th,  1912,  a  Petition  for  Writ  of  Error 
was  duly  filed,  and  an  Order  was  signed  by  the 
Judge  of  the  District  Court  allowing  a  Writ  of 
Error;  and  on  the  same  day  an  Appeal  Bond  was 
duly  approved  and  filed;  also  on  tlie  same  day  the 
Assigmnent  of  Errors  was  duly  filed :  and  on  Octo])er 
16th,  1912,  a  Writ  of  Error  was  duly  allowed,  issued 
and  filed,  and  a  Citation  with  admission  of  service, 
was  dulv  issued  and  filed. 
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ASSIGNMENTS   OF   ERROR. 

There  are  but  two  Assignments  of  Error,  and 
they  go  to  assigning  error  upon  the  overruling  of 
defendant's  demurrer,  on  the  ground  that  the  facts 
stated  in  the  Comi^laint  did  not  constitute  a  crime: 

Assignment  No.  1. 

That  Sec.  218,  Alaska  Criminal  Code,  Part  I, 
dt)es  not  create  common  law  crimes;  that  the  com- 
mon law  of  England  does  not  apply  to  Alaska  in  so 
far  as  to  create  common  law  crimes  not  expressly 
designated  l)y  law. 

Assignment  No.  2. 

That  solicitation  l)v  an  Indian  to  ]>urchase  in- 
toxicating liquor  does  not  constitute  a  crime  under 
Sec.  142  of  the  Alaska  Criminal  Code,  nor  under 
any  law. 

BRIEF  OF  THE  ARGUMENT. 

I. 

Soliciting  Another  to  Co:\[:mit  a  Crime,  Not 
Offence  Under  Sec.  142. 

The  conviction  was  had  under  Sec.  142  of  the 
Alaska  Criminal  Code,  PROHIBITING  THE 
SALE  OF  LIQUOR  TO  INDIANS. 
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The  cotnpkiiut  does  not  charye  the  co)it mission 
of  that  crime;  but  that  defendant  incited  another  to 
commit  that  crime. 

Dau  Lott  is  au  Indian,  and  the  Comijlaint 
charges  that  he  solicited  the  liquor  for  himself. 

A  dennirrer  \Yas  dnly  interposed  on  the  ground 
that  the  facts  stated  in  the  ComxDlaint  did  not  con- 
stitute a  crime  under  the  Uiws  applicable  to  the 
Territory  of  Alaska. 

This  Writ  brings  \\\>  for  review  the  sole  ques- 
tion, Is  soliciting,  hij  an  Indian,  of  the  sale  to  him, 
of  liquor,  a  crime  under  the  provisions  of  Sec.  142 
of  the  Alaska  Criminal  Code  as  amended  in  1909  f 

At  the  outset,  this  nuist  seem  to  this  Honorable 
Court  an  innovati<tn, — a  novel  and  unique  construc- 
tion upon  Sec,  142;  yet,  that  is  the  claim  by  the 
Government;  and  the  consequent  judgment  of  con- 
viction and  sentence,  upon  that  theory,  has  com- 
pelled the  l)ringing  of  this  Writ  o/  Error. 

xVs  the  Complaint  is  manifestly  founded  upon 
Sec.  142,  it  becomes  essential  to  have  it  before  us, 
in  order  to  test  the  question  sought  to  l)e  reviewed. 

Sec.  142  of  the  iVlaska  Criminal  Code  as 
amended  in  1909  reads  as  folU»^^•s: 


''That  it'  any  person  shall,  Avithout  the  authority 
of  the  United  States,  or  some  authorized  officer 
thereof,  sell,  barter,  or  give  to  any  Indian  or  half- 
breed  who  lives  and  associates  with  Indians,  any 
spirituous,  malt,  or  vinous  liquor  or  intoxicating 
extracts,  such  person  shall  be  fined  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars  or  be 
imprisoned  in  the  penitentiary  for  a  term  not  to 
exceed  two  years." 

Clearly,  a  Complaint,  or  Conviction,  under  the 
wording  of  this  section  nuist  be  predicated  upon  the 
actual  commission  of  the  offense  of  SELLING 
LIQUOR  TO  AN  INDIAN;  but  that  is  not  what 
the  Complaint  charges,  however;  the  offence  charged, 
in  the  Complaint,  is,  SOLICITING  AND  INCIT- 
ING ANOTHER  TO  COMMIT  the  offence  pro- 
hil)ited  l)y  Sec.  142.  Yet,  that  is  not  all;  the  Com- 
plaint accuses  the  defendant  (below)  of  having 
solicited  another  to  sell  HIM  (the  defendant)  liquor. 
There  is  no  charge  in  the  Complaint,  that  the  de- 
fendant was  soliciting  the  purchase  of  liquor  in 
order  to  peddle  or  sell  it  to  other  Indians;  but  the 
fiat  charge  is  that  he  solicited  and  incited  the  com- 
plainitKj  witness  to  sell  him  some  whiskey;  it  stops 
there;  it  does  not  charge  that  he  succeeded  in  j)ro- 
curing  the  whiskey;  in  other  words,  the  offence  of 
selling  liquor  to  an  Indian  was  only  SOLICITED 
AND  INCITED;  he  is  not  charged  with  having 
jiror/ired  the  whiskey. 
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It  must  at  once  be  plain  and  clear  to  this  Honor- 
able Court  tliat  the  plaintiff  in  error  is  not  charged, 
in  the  Coil) plaint ,  irith  the  er'nne  set  forth  in  Sec. 
142;  Init  with  the  offence  of  SOLICITING  AND 
INCITING  ANOTHER  to  commit  that  crime ;  l)ut 
it  should  be  noted,  however,  that  he  solicited  the 
purchase  for  himself;  in  other  words,  the  liquor  tvas 
for  himself,  the  defendant  (l)elow)  ;  the  Complaint 
charges  that  the  solieitafioii  was 

"to  sell,  l)arter  and  give  spirituous  liquor,  to- 
wit:  ivhishejj,  to  the  said  Dan  Lott,  the  said  Dan  Lott 
being  then  and  there  an  Indian.    *    *    *" 

•  There  is  no  cliarge  in  the  Complaint,  nor  from 
any  interpretation  of  the  wording  thereof,  that  the 
li(}Uor  whicli  the  plaintiff  in  error  solicited  Avas  in- 
tended to  ])e  sold  l)y  him  to  other  Indians;  in  other 
words,  he  is  not  charged  with  being  a  so-called 
hoose-peddler.  We  nmst  simply  take  the  plain  in- 
tent and  meaning  of  the  Complaint,  which  is,  that 
he  SOLICITED  THE  COMPLAINING  WIT- 
NESS TO  SELL  HIM  SOME  AVHISKEY.  It  is 
this  last  act  of  defendant's  which  must  be  contem- 
plated 1)y  the  pro\-isions  of  Sec.  142,  and  held  to  be 
a  crime;  /'/'  not,  then  the  conviction  cannot  stand. 

Let  us  supi)ose  that  tlic  yjlaintiff  in  error  had 
been   successful  in   procuring  the  liquor  from  the 


coinplaiiiiiii;'  witness,  Ford, — the  criiiie  defined  in 
See.  142  would  tlien  liave  l)een  fully  committed. 
What  crime?  Certainly,  the  crime  of  selling  liquor  to 
(plaintiff  in  error)  an  Indian.  But  who,  then,  would 
have  conmiitted  the  ci'ime  ?  Certainly  not  the  In- 
dian,— he  Avould  not  Ije  guilty  of  any  crime  contem- 
plated by  Sec.  142  in  RECEIVING  or  BUYING 
the  li(jUoi'; — the  ci'inie  would  then  have  been  com- 
mitted }>!]  no  other  ttian  the  complaining  witness, 
Ford. 

It  is  respectfully  submitted  that  the  act  of  hug- 
ing  liquor  by  an  Indian  is  not  what  is  aimed  at  by 
Sec.  142;  the  act  prohibit(>d  by  Sec.  142  is  the  act  of 
selling  it.  The  decision  nmst  depend  upon  the  an- 
swer to  the  question,  Is  the  J) tiger  of  intoxicating 
liquor  (who  is  in  the  class  to  whom  the  sale  of  liquor 
is  prnhil)ited)  cquallg  gniltg  iritJ/  the  sellerf 

The  general  weight  of  authority  is  strongly  in 
the  negative.  Particularly  should  this  be  so  in  the 
present  case,  as  the  defendant  is  within  the  class  of 
persons  to  whom  the  sale  of  liquor  is  prohibited.  The 
plaintiff  in  error  is,  in  the  Complaint,  designated  as 
an  Indian;  Sec.  142  prohibits  the  sale  of  liquor  to 
Indians.  Now,  the  Complaint  charges  that  the  In- 
dian solicited  the  purchase  of  liquor.  The  sale  was 
not  consummated.    Just  where  did  the  Indian  com- 
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mit  an  offence  under  See.  142?  He  did  not  sell  it, 
and  lie  did  not  buy  it.  It  must  be  too  clear  for  argu- 
ment that  the  plaintiff  in  error  is  not  charged  in  the 
Complaint  with  the  offence  mentioned  in  Sec.  142. 

II. 

Sec.  218  Does  Not  Ceeate  Commox  Law  Ceimes 
Agaixst  Uxited  States. 

It  will  be  claimed  by  the  Government  that  Sec. 
218  of  the  Alaska  Criminal  Code,  by  which  the  com- 
mon law  of  England  is  adopted  in  Alaska, 
CREATES  the  crime  charged  in  the  Complaint,  and 
that  plaintiff  in  error,  under  that  section,  is  guilt}' 
of  the  offence  charged. 

Sec.  218  of  the  Alaska  Criminal  Code  reads  as 
follows: 

"(Common  law  of  England  adopted.)  The 
connnon  law  of  England  as  adopted  and  understood 
in  the  United  States  shall  be  in  force  in  said  district 
except  as  modified  by  this  Act.     (30  Stat.  L.  1285.)  '■ 

Sec.  218  DOES  NOT  CREATE  COMMON 
LAW  CRIMES  of  which  the  UNITED  STATES 
coidd  take  cognizance;  the  only  crimes  of  which  the 
LTnited  States  can  take  cognizance  are  those  which 
are  specificallij  defined  by  Con(/ress.  A  connnon  law 
offence  cannot  by  any  process  of  i-easoning  ))e  made 
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an  oftVnce  ajiainst  the  United  States,  unless  Con- 
gress has  l)y  speeifie  enactment  declared  the  same  an 
offence. 

United  States  vs.  Eaton,  144  U.  S.  677. 

Peters  vs.  United  States,  94  Fed.  Rep.  p.  127. 

Wilkius  vs.  United  States,  96  Fed.  Rep.  p. 
837. 

In  the  case  of  In  lie:  Greene,  52  Fed.  Rep.  p. 
104  at  p.  Ill,  it  was  said : 

"In  the  consideration  of  this  indictment  it 
should  ]ie  borne  in  mind  that  THERE  ARE  NO 
COMMO^s^  LAAV  OFFENCES  AGAINST  THE 
UNITED  STATES;  that  the  Federal  Courts  can- 
not resort  to  the  common  law  as  a  source  of  crimi- 
nal jurisdiction;  and  that  Congress  must  define  these 
crimes,  fix  their  punishment,  and  confer  the  jurisdic- 
tion to  try  them." 

In  Be:  Greene,  52  Fed.  Rep.  p.  104,  at  i).  111. 

xVssuming  for  the  purpose  of  argument,  how- 
ever, that  Sec.  218  creates  common  law  crimes,  that 
section  cannot  create  a  crime,  irJricJi  teas  not  a  crime 
at  common  luir.  THE  COMMON  LAW  DID  NOT 
DEAL  WITH  INDIANS,  and  the  first  legislation 
concerning  Indians  was  enacted  by  Congress: 

By  Sec.  1955  Rev.  Stat,  (being  the  act  of  May 
17th,  1884),  the  President  was  authorized  to  pro- 
hil)it,  restrict  and  regulate,  the  imi)ortatit>ii  of  fire- 
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amis,  aiiiiiiuLiitidD  and  distilled  spirits  iu  the  Terri- 
tory of  Alaska. 

By  the  act  of  May  17th,  1884,  hy  Sec.  11,  the 
importation,  manufacture  and  sale  of  intoxicating 
li(jiiors  in  the  Territory  of  Alaska  (with  certain 
exceptions)  was  prohibited,  and  the  President  was 
required  to  make  regulations  to  carry  the  same  into 
effect. 

By  Sec.  142  of  the  act  of  March  3rd,  1909,  the 
act  of  selling  liquor  or  fire-arms  to  Indians  was  x3ro- 
hibited;  and  Sec.  1955  and  certain  parts  of  Sec.  14 
were  repealed. 

The  amendment  of  1909  makes  two  changes  in 
Sec.  142  of  the  act  of  1899;  first,  it  changes  the  char- 
acter of  the  offence  by  making  it  a  felony;  second, 
it  prohibits  the  sale  of  liquor  to  Indians  who  have 
not  become  citizens  of  the  United  States. 

So  that  the  amendment  of  1909  makes  it  a 
felony  for  any  person  to  sell  liquor  to  an  Indian 
who  has  not  ))ecome  a  citizen  of  the  United  States. 

Therefore  it  is  respectfully  submitted  that  Sec. 
218  of  the  Alaska  Criminal  Code,  does  not  create  the 
crime  specified  in  Sec.  142,  which  prohibits  the  sale 
of  liquor  to  Indians.     Consequently,  it  foll(»\vs  as  a 
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matter  of  t'ourse,  that  the  act  of  soliciting  and  incit- 
ing another  to  commit  the  crime  prohibited  by  Sec. 
142  is  not  a  crime  under  Sec.  218. 

III. 

SoLTCiTixG  Another  to  Comisiit  a  Crime  "Malum 
Prohibititm''  No  Offence. 

Assmning-  that  plaintii¥  in  error  had  actuallj^ 
succeeded  in  procuring  the  liquor, — that  is,  that  had 
he  been  successful  in  soliciting  and  inciting  the  full 
commissi(m  of  the  crime  under  Sec.  142, — would  he 
then  be  pnrticeps  crifninisf 

The  weight  of  authority  is  against  the  proposi- 
tion, although  he  knows  that  the  circumstances  will 
render  the  sale  of  the  li({Uor  an  offence. 

The  Government  will  claim  that  solicitation  of 
another  to  commit  a  crime  should  be  punished;  and 
that  the  solicitation  by  an  Indian,  of  a  white  man, 
to  commit  the  crime  of  furnishing  liquor  to  the 
Indian,  sh(»u]d  be  punished, — ))ecause  the  act  pro- 
hibited l)y  Sec.  142  is  a  felony.  This  proposition 
would  l)e  sound  if  all  felonies  were  nxda  i)i  sc;  but 
manifestly  this  is  not  the  case.  The  act  of  selling 
liquor  to  an  Indian  is  in  itself  lawful,  at  most  it  is 
indifferent;  it  is  only  made  an  offence  by  Sec.  142, 
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and  8ee.  142  makes  the  commisiou  of  the  offence 
therein  prohibited  a  felony.  So  this  is  one  case 
where  a  felony  is  not  mahmi  in  se. 

THE  SOLICITATION  OF  ANOTHER  TO 
COMMIT  A  CRIME  DOES  NOT  DEPEND 
UPON  A  MERE  TECHNICAL  DEFINITION 
OF  A  FELONY;  the  TRUE  TEST  is  whether  the 
crime,  to  commit  which  another  has  been  solicited, 
is  within  the  classes  designated  mala  in  sc  or  'maJ(( 
proMhita.  SOLICITING  another  to  commit  a 
crime  which  is  iiKdiini  prohihitiDii,  SHOULD  NOT 
BE  PUNISHED;  the  act  of  inciting  another  to 
commit  the  crime  of  selir^ig  liquor  to  an  Indian  in 
violation  of  Sec.  142  is  nialuni  prohihitum,  and  is, 
therefoi-e,  not  a  crime  imdei*  the  leading  cases. 

In  the  Massachusetts  case  of  Com.  vs.  Willard, 
22  Pick.  476,  which  seems  to  ])e  a  leading  case  on 
the  subject,  the  distinction  was  made  that  in  cases 
where  the  offence  was  of  those  designated  mala  pro- 
Mhita THE  BUYER  WAS  NOT  GUILTY  OF 
ANY  OFFENCE;  'nut  in  cases  where  the  offence 
was  of  those  designated  mala  in  se  the  l)uyer  was 
guilty  of  the  offence  of  aiding  and  abetting  in  the 
conunissiou  of  the  offence  under  the  statute.  Mr. 
Chief  Justice  Sliair,  speaking  for  the  C^jurt  in  that 
case,  used  the  followiug  language: 
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"We  know  of  no  case  where  an  act  which,  pre- 
viously to  the  statute,  was  hiwful  or  indifferent,  is 
prohibited  under  a  small,  specific  penalty,  and  while 
the  soliciting-  or  inducing  another  to  do  an  act  by 
which  he  may  incur  the  penalty,  is  held  to  be  itself 
l^unisliable.  Such  a  case  perhaps  may  arise,  under 
peculiar  circumstances,  in  which  the  principle  of 
the  law,  which  in  itself  is  a  highly  salutary  one,  will 
apply;  hut  tlte  Courts  arc  all  of  opinion  that  it  does 
not  apply  to  the  case  of  one  who,  hy  purchasing 
spirituous  liquor  of  an  unlicensed  person,  does,  as 
far  as  that  act  extends,  induce  that  other  to  sell  in 
violation  of  the  statute." 

In  the  case  just  (pioted  from,  it  was  laid  down 
that  THE  PRIME  (CONSIDERATION  in  deter- 
mining whether  a  person  is  guilty  of  an  offence,  in" 
soliciting  another  to  connnit  a  crime, — nuist  be  the 
determination  of  the  question,  WHETHER  THE 
CRIME  ITSELF  IS  OF  A  HIGH  AND  AGORA- 
A^ATED  CHARACTER.  Quoting  further  from  the 
opinion  by  Mr.  Chief  Justice  Shau- — 

"It  is  difficult  to  draw  any  precise  line  of  dis- 
tinction between  the  cases  in  which  the  law  holds  it 
a  misdemeanor  to  counsel,  entice  or  induce  an(»ther 
to  commit  a  crime,  and  where  it  does  not.  In  gen- 
eral, it  has  been  considered  as  applying  to  cases  of 
felony,  though  it  has  been  held  that  it  does  not  de- 
pend upon  a  mere  legal  and  technical  distinction 
between  felonj-  and  misdemeanor.  One  considera- 
tion, however,  is  manifest  in  all  the  cases,  and  that 
is  that  the  offence  proposed  to  be  committed,  by  the 
coimsel,  advice  or  enticement  of  another,  is  of  a  high 
and  aggravated  character,  tending  to  breaches  of  the 
peace  or  other  great  disorder  and  violence,  lieing 
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what  are  usually  cousitU'recl  'MALA  IN  SE,'  or 
cTiminal  in  thoiiisclves,  in  contra-distinction  to 
'MALA  PROHIBIT  A,'  or  acts  otherwise  indiffer- 
ent then,  as  tliev  are  restrained  bv  positive  law\" 

(Id.) 

In  the  ease  of  State  v.s.  CHlliits,  24  L.  R.  A.  212 
(Kan.),  the  Willard  case  is  approved  and  quoted 
from ;  and  makes  the  same  holding.  In  the  CuUins 
case  the  Court  also  made  the  distinction  which  was 
made  in  the  Willard  case;  that  where  the  offence  is 
malum,  prohibit u)\t  the  ])erson  who  solicits  the  com- 
mission of  the  offence  is  not  guilty  with  the  princi- 
•pal;  but  where  the  offence  is  malum  in  se  the  person 
soliciting  the  offence  is  e(pially  guilty  with  the  per- 
son who  actually  commits  the  crime.  In  that  case 
the  Court  said: 

"Notwithstanding  the  amendment  to  the  coi'- 
stitution  prohibiting  the  sale  and  manufacture  of 
intoxicating  liquors,  the  ofence  of  selling  into.rieat- 
ing  liquors  in  violation  of  the  constitution  and  the 
statute,  is  an  offence  mala  prohihita  and  is  not  of 
the  class  which  are  considered  mala  in  se/' 

Shde   vs.  Citllins,  24  L.  R.  A.,  p.  212,  at  p. 
214;  see  Note. 

"T//C  purchaser  of  liquor  which  is  sold  in  viola- 
tion of  law,  although  he  knows  the  sale  to  be  illegal, 
cannot  be  held  guilt ij  of  any  offence,  on  the  ground 
of  his  soliciting  or  tempting  the  seller  to  violate  the 
law,  or  on  the  ground  of  his  having  aided  and 
a])etted  the  crime  to  the  mere  extent  of  1)uying  the 
li(luor." 
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23  Cjir.  p.  210  (ii)  ;  and  cases  there  cited. 

IV. 

''Atteimpt''  No  Crime  Under  Sec.  142. 

lu  the  case  of  the  United  States  vs.  Stephens 
(Circuit  Court,  1).  Oregon),  12  Fed.  Rep.  p.  52,  the 
defendant  was  accused  of  the  crime  of  introducing 
spirituous  liquors  into  the  District  of  Alaslva  con- 
trary to  law;  and  by  the  second  count  of  the  infor- 
mation, of  the  crime  of  attempting  to  so  introduce 
such  liquors  into  said  District.  The  defendant  de- 
murred to  the  information  on  the  ground  that  the 
facts  stated  in  the  information  did  not  constitute  a 
crime. 

The  information  was  Ijrought  under  Sec.  1  of 
the  Alaska  Act  of  June  27th,  1868  (Sec.  1954,  Eev. 
Stat.),  as  amended  by  the  general  Appropriation 
Act  of  March  3rd,  1873,  which  provides  among  other 
things,  that  "if  any  person  shall  introduce  or  at- 
tempt to  introduce  Siny  spirituous  liquors  or  wine 
into  the  Indian  Country"  (with  certain  exceptions), 
he  "shall  forfeit  and  pay  a  sum  not  exceeding 
$300.00." 

It  will  be  noticed  from  the  quoted  excerpt  of 
this  section,  that  an  attempt  to  connnit  the  offence 
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prohibited  by  this  aet  is  also  made  a  criiiie.  Con- 
gress undoubtedly  recognized  the  neeessity  for  iu- 
dnding  an  atfriDj)!  under  tliis  section,  as  an  attempt 
to  commit  that  crime  is  specifically  included  in  tlie 
act  defining  the  crime. 

"It  is  doubtless  if  any  attempt  to  commit  an 
offence  of  this  character  is  indicntable  at  common 
law,  and  this  is  probably  the  reason  why  it  was  made 
so  specifically  by  the  act  defining  the  crime." 

United  States  vs.  Stephens,  12  Fed.  Eep.  52. 

Yet  under  this  section,  which  by  its  terms  in- 
cludes an  atteni]>t,  it  was  held  in  that  case  that — 

"an  offer  to  purchase  whiskey  with  the  intent  to 
ship  it  to  Alaska,  is  ip  any  view  of  the  matter,  a 
mere  act  of  preparation,  of  which  the  law  takes  no 
cognizance."     (Id.) 

The  decision  goes  a  little  further  and  holds  that 
even  the  purchase  of  li()uor,  with  intent  to  take  it 
into  Alaska,  (U-  to  give  it  to  a  minor,  does  not  con- 
stitute an  (ittenij)t  under  the  section  above  quoted. 

"A  purchase  of  spirituous  liquor  at  San  Fran- 
cisco or  Portland  either  in  person  or  Ijy  written 
order  or  application,  with  intent  to  commit  a  crime 
with  the  same, — as  to  dispose  of  it  at  retail  without 
a  license,  or  to  a  minoi-,  or  to  introduce  it  into 
Alaska, — is  merely  a  preparatory  act  indifferent  in 
its  character,  of  which  the  law  *  *  *  cannot 
take  cognizance."     (Id.) 
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See  also 

Westheimer  vs.  Weisman,  57  Pac.  (Kan.)  969. 

Anderson  vs.  South  Chicago  Brewing  Com- 
pany, 50  N.  E.  (111.)  655. 

V. 

Purpose  of  Sec.  142  Is  to  Protect  the  lNDiA:Nr. 

There  is  still  auother  reason  why  SOLICITA- 
TION OF  THE  PURCHASE,  by  an  Indian,  of  in- 
toxicating liqnor,  in  violation  of  See.  142,  should  not 
be  held  an  offence  under  Sec.  218. 

The  very  evident  intent  of  Congress  in  enact- 
ing the  provisions  of  Sec.  142,  and  similar  enact- 
ments, was  to  protect  the  Indian.  The  Alaska  In- 
dian, was,  ])y  the  treaty  with  Russia,  guaranteed  the 
same  rights  and  privileges  as  the  Indian  of  the 
United  States.  This  was  expressly  held  in  the  case 
of  Nagle  vs.  United  States,  191  Fed.  Rep.  141,  wherein 
Judge  Wolverton,  speaking  for  the  Court  in  that 
case  said : 

',' There  can  be  no  doubt  that  this  stipulation 
relates  to  the  Indian  triljes  of  Alaska,  and  mani- 
festly the  treaty  was  designed  to  insure  them  like 
treatment,  under  the  laws  and  regulations  of  Con- 
gress, as  should  be  accorded  Indian  trilies  in  the 
United  States." 


20 

8o  that  to  pniti.sli  an  Indiuti  for  soliciting  the 
sale  of  liquor  to  him,  would,  under  the  plaiu  mean- 
ing and  intent  of  the  NaMe  case,  he  a  violation  of 
the  treat  If  of  the  United  States  with  Russia,  by 
which  the  United  States  assumed  the  guardianship 
over  the  Alaska  Indian. 

The  proposition  of  punishing  an  Indian  for  an 
attempt  to  procure  liquor  is  wholly  unsound,  and 
out  of  harmony  with  the  reasons  which  impelled 
Congress  by  specific  legislation,  to  make  it  an  of- 
fence, for  any  person  to  furnish  liijuor  to  an  Indian. 

The  legislation  by  Congress  was  made  in  the 
spirit  of  acknowledgement  that  the  United  States 
assumed  respo)i.sibilitij  itnd  guardianship  over  the 
Indian,  and  so  enacted  legislation,  under  which  ]3er- 
sons,  who  furnished  the  Indian  with  liquor,  could 
be  punished.  It  surely  was  not  the  intent  of  Con- 
gress to  punish  the  Indian  for  asking  for  liquor;  in 
fact,  the  legislation  was  for  the  purpose  of  protect- 
ing the  Indian  from  the  Avhite  man — and  so — to 
punish  an}^  person  who  su])plied  him  with  what  Con- 
gress intended  he  should  not  have.  It  is  not  main- 
tained that  an  Indian  selling  liquor  to  another  In- 
dian would  not  be  amenable  to  punishment  under 
the  provisions  (»f  Sec.  142;  but  it  is  claimed  that  it 
was  not  the  intent  of  Congress  to  [)unisli  an  Indian 
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under  Sec.  142  for  askiuff  for  liquor  or  for  solicithig 
and  incitiufj  auotlier  to  furnish  it  to  him;  but  on  the 
contiarv,  that  it  was  the  intent  of  Congress  in  enact- 
ing Sec.  142,  to  plcKie  the  responsibility  upon  the  per- 
son u'ho  furnished  him  with  liquor,  in  violation  of 
law,  and  to  provide  a  penalty  ft>r  such  violation. 

VI. 

IxDiAx  Is  Ward  of  Go'S'ernjmext^  axd  as  Such  He 
Should  Be  Treated. 

The  Government  holds  that  the  Indian  should 
be  punished  for  asking  for  liquor,  in  order  to  pro- 
tect the  li-hitc  man  from  committing  the  crime  pro- 
hibited by  Sec.  142. 

This  theor}'  is  absolutely  ill-founded,  and  is  in- 
consistent with  the  evident  intent  of  Congress  in 
enacting  Sec.  142  punishing  other  persons  for  fur- 
nishing liquor  to  the  Indian.  If  it  was  the  intention 
of  Congress  to  punish  the  Indian  for  soliciting  that 
which  that  section  forbids  other  persons  to  furnish 
him,  Congress  would  have  so  provided  by  special 
enactment. 

The  Indian  is  the  ward  of  the  Government  and 
as  such  he  should  be  treated.  THE  CRI:ME  CON- 
SISTS IX  SELLING  HIM  LIQUOR;  not  in  his 
soliciting  its  purchase.    Does  the  law  punish  minors, 
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to  whom  the  .sale  of  li(]uor  is  prohibited,  for  receiv- 
ing it,  or  for  ashing  for  it?  Docs  a  parent  punish 
the  child  for  asking  for  what  it  is  forlndden  to  have? 

From  a  reading-  of  Sec.  142  and  the  reasons 
which  2)rt)mpted  (\)ngress  to  eiuu-t  that  section,  it 
must  he  clear  that  the  legislation  prohibiting  the  sale 
of  liquor  to  Indians  was  made  against  the  white 
man,  and  for  the  henefif  of  the  Indian.  If  the  con- 
viction in  this  (rase  is  upheld,  the  effect  thereof  will, 
be  that  the  Indian  for  whose  benefit  the  law  was 
made  would  l)e  punished ;  and  THE  WHITE  MAN, 
AGAINST  AVHOM  THE  LAW  WAS  MADE, 
WOULD  GO  FREE. 

VIL 

If   I>uy1';U  Wkiu<:  to  Bk  Hkld  Guilty  With  Pfr- 

CHASEE,    SkC.    142    OF    THE    ALASKA    Cki:\[INAL 

Code  Would  Become  Nugatory. 

If  the  buyer,  to  wlioni  the  sale  of  intoxicating 
li((Uor  is  prohibited,  could  be  held  equally  guilty 
with  the  purchaser,  the  effect  thereof  would  be  to 
render  Sec.  142  of  the  Alaska  Criminal  Code  abso- 
lutely nugatory;  as  prosectitio}is  under  that  act,  as 
well  as  similar  a<'ts,  are  most  always  sustained 
against  the  seller,  hg  the  testiniong  of  the  huger; 
and  in  a  prosecution  against  the  seller,  AN  INDIAN 
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WHO  HAD  PURCHASED  LIQUOR  GOULD 
HOLD  PIIMSELF  EXEMPT  FROM  TESTIFY- 
ING CONCERNING  THE  SALE,  ON  THS 
GROUND  THAT  SUCH  TESTIMONY  MIGHT 
INCRIMINATE  HIM.  The  result  of  which  would 
be  that  iio  coiivietiou  could  be  obtaiued  against  white 
men,  hooze  jx'ddJer.s,  in  the  Indian  country,  nor  in 
Alaska,  as  the  Indian-liuyer,  in  each  case,  could  be 
instructed  to  claim  exemption  from  testif3dng  as  a 
Avituess  against  the  seller. 

THIS  WOULD  RENDER  SEC.  142  OF 
THE  ALASKA  CRIMINAL  CODE  ABSO- 
LUTELY USELESS,  and  the  sale  of  liquor  to  In- 
dians in  Alaska,  as  well  as  in  the  Indian  territory, 
coidd  he  conducted  with  dire  results  to  tlie  Govern- 
inent,  and  with  (/rad  propt  to  such  class  of  persons 
as  would  folio  If  tills  occupation,  with  the  assurance 
of  absolute  hnntuniti)  from  ))rosecutlon  under  Sec. 
142. 

"If  this  Court  should  determine  that,  in  prose- 
cutions against  parties  for  the  unlawful  sale  of  in- 
toxicating liquors,  the  purchaser  is  equally  guilty 
with  the  seller,  the  statute  would  he  much  more 
difficult  of  enforcement.  Most  of  the  convictions, 
in  prosecutions  of  this  kind,  are  sustained  by  the 
testimony  of  purchasers;  and,  if  purchasers  and 
sellers  are  equallij  guilty,  prosecutions  will  he  less 
successful  than  heretofore.  *  *  *" 
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State  vs.  Cidlius  (Kan.),  24  L.  R.  A.,  p.  212, 
at  p.  214. 


SUMMARY  OF  POINTS. 

The  pointi^  upon  which  the  argument  herein  is 
founded  are  given  below,  upon  any  one,  or  all  of 
which,  the  conviction  in  this  case  should  be  reversed, 
and  the  fine  ordered  remitted. 

1. 

Inciting  and  soliciting  the  PURCHASE  of 
liquor  is  not  a  crime  under  Sec.  142  of  the  Alaska 
Criminal  Code. 


Soliciting  a  mlc  might  ])e  an  offence  under  Sec. 
142;  BUT  SOLICITING  A  "PURCHASE"  could 
not  by  any  elastic  reasoning  be  brought  within  the 
crime  defined  in  Sec.  142, 


The  BUYER— to  whom  the  sale  of  liquor  is 
prohibited— /.v  not  (iitUlij  of  a  crhne  in  BUYING 
the  li(iuor. 


If  the  BUYER  is  equally  guilty  with  the  seller, 
STILL  HE  IS  NOT  GUILTY  OF  A  CRIME  IN 
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"ATTEMPTING"  TO  BUY  THE  LIQUOR. 

5. 

That  if  an  INDIAN-PURCHASER  is  held 
equally  guilty  with  the  WHITE-MAN-SELLER, 
under  Sec.  142,  no  convictions  could  be  had  against 
the  wJiite-man-seller  for  violating  the  provisions  of 
that  ■  section,  BECAUSE  THE  INDIAN-PUR- 
CHASER COULD  NOT  BE  COMPELLED  TO 
TESTIFY  AGAINST  THE  "SELLER,"  ON 
THE  GROUND  THAT  HIS  TESTIMONY 
MIGHT  INCRIMINATE  HIM. 

6. 

A  violation  of  Sec.  142  is  a  felony;  a  felony  is  a 
common  law  crime;  b}^  Sec.  218  of  the  Alaska 
Criminal  Code,  the  common  law  is  revived;  BUT, 
SOLICITATION  OP  ANOTHER  TO  COMMIT  A 
CRIME  -WHICH  IS  "MALUM  PROHIBITUM" 
IS  NOT  A  CRIME. 


Sec.  218  of  the  Alaska  Criminal  Code  docs  not 
CREATE  common  law  crimes;  THERE  ARE  NO 
COMMON  LAW  CRIMES  AGAINST  THE 
UNITED  STATES,  EXCEPT  THOSE  WHICH 
HAVE  BEEN  SPECIFICALLY  DEFINED  BY 
ACT  OF  CONGRESS. 
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If  it  is  held  that  Sec.  218  of  the  Alaska  Criminal 
Code  CREATES  common  law  crimes,  STILL  THE 
DISTINCTION  MUST  BE  MADE  BETWEEN 
SOLICITING  A  CRIME  WHICH  IS  "MALUM 
IN  SE"  AND  ONE  WHICH  IS  "MALUM  PRO- 
HIBITUM." 

9. 

Selling-  liquor  to  an  Indian  WAS  NO  CRIME 
AT  COMMON  LAW;  therefore  Sec.  218  of  the 
Alaska  Criminal  Code  could  not  make  SOLICIT- 
ING that  offence  a  crime. 

10. 

Sec.  142  is  designed  to  PROTECT  the  Indian; 
and  is  directed  AGAINST  the  white  man.  In  its 
practical  application,  its  effect  is  to  PROTECT 
the  BUYER  and  to  EXPOSE  the  SELLER. 

LASTLY. 

Convictions  under  Sec  142  will  l)e  impossijjle, 
if  INDIAN-BUYERS  or  INDIANS  SOLICIT- 
ING THE  PURCHASE  of  liquor  can  he  held 
guilty  of  an  offence  under  that  section.  AND  THE 
EFFECT  WILL  BE  THAT  SEC.  142  WILL  BE- 
COME NUGATORY. 
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IN  CONCLUSION,  it  desired  to  call  the  at- 
tention of  this  Honorable  Court  to  the  fact  that  the 
purpose  of  the  Government  in  Alaska  in  attempting 
to  obtain  convictions  of  Indians  who  ask  for  liquor 
— or  even — (to  go  a  step  further) — of  those  Indians 
who  solicit  its  purchase,  bi/  a  bribe — is  not  readily 
discernible;  perhaps  there  is  present  in  Alaska  a 
condition  of  affairs  that  might  make  it  necessary  to 
punish  the  Indian  for  attempting  to  bribe  white 
men  into  selling  them  liquor;  or,  it  may  be  that  in 
most  cases  the  violation  of  Sec.  142  by  white  men 
is  directly  chargeable  to  the  act  of  the  Indian  in 
offering  a  bribe  to  the  white  man; — ^but  it  is  sub- 
mitted, with  respectful  sincerity  and  force,  that 
Acts  of  Congress  which  create  and  define  crimes,  as 
clearly  as  Sec.  142  defines  the  crime  therein  set  forth 
MUST  NOT,  by  an  elastic  process  of  reasoning,  be 
drawn  forward  to  meet  and  to  embrace  an  act  or 
practice — (that,  it  may  be,  has  become  offensive,  or 
even  dangerous,  to  the  people  of  a  certain  place  or 
localit}^^) — in  order  to  remedy  that  condition  or  to 
stop  or  punish  that  practice.  If  there  is  a  condition 
present  in  Alaska  which  requires  that  Indians 
should  be  punished  for  offering  bribes  to  white  men 
to  sell  them  liquor,  it  should  be  remedied  by  the 
recommendation  of  the  necessary  enactment  by 
Congress. 
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Exhaustive  effort  has  l)eeii  iisade  to  find  a  simi- 
lar case,  but  without  success.  It  is  thought  to  be 
entirely  ti'ue  to  say  that  tJiis  is  the  first  time  that 
any  sucli  construction  has  ever  been  put  upon  Sec. 
142  of  tlie  Alaska  Criminal  (~^ode,  as  that  ])ut  upon 
it  by  the  Government  in  securing  the  conviction  of 
the  i^laintiff'  in  error  in  the  District  Court  of  Alaska. 

Bij  reason  of  all  of  ivhich  it  is  respectfulh^  sub- 
mitted that  the  act  of  SOLICITING  another  to  com- 
mit the  crime  defined  in  Sec.  142  of  the  Alaska  Crim- 
inal Code,  IS  NOT  A  CRIME  UNDEE  THAT 
SECTION;  NOR  UNDER  SEC.  218  OF  THE 
ALASKA  CRIMINAL  CODE;  NOR  UNDER 
ANY  LAW. 

The  demurrer  interposed  by  the  plaintiff'  in 
error  should  have  been  sustained,  and  in  overruling 
the  same,  there  was  error,  for  which  the  judgment 
of  conviction  and  sentence  should  in  all  things  be 
set  aside  and  reversed,  and  the  fine  remitted. 

All  of  which  is  respectfully  submitted. 

KAZIS   KRAUCZUNAS, 

Attorney  for  Plaintiff  in  Error. 

WM.  J.  CLAASSEN, 
Of  Counsel. 
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Inilfi  g>tatp0  Oltrrutl  Olourt  nf  Apprala 

FOR  THE   NINTH   CIRCUIT 


No.  2201. 

DAN  LOTT, 

Plaintiff  in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 


BRIEF  OF  DEFENDANT  IN  ERROR 


STATEMENT  OF  THE  GOVERNMENT'S 
POSITION. 

The  plaintiff  in  error,  Dan  Lott,  an  Indian,  was 
complained  against  in  the  Commissioner's  Court 
for  Ketchikan  Precinct,  District  of  Alaska,  First 
Division,  and  charged  with  soliciting  one  C.  Ford  to 
commit  the  felony  of  furnishing  liquor  to  an  Indian, 
to-wit,  Dan  Lott  himself. 


The  complaint  is  based  upon  the  following  prop- 
ositions : 

(1)  That  in  enacting  laws  which  are  intended  to 
be  of  local  application  in  Alaska  only,  and  not  of 
federal  or  nation-wide  application,  Congress  acts  in 
the  capacity  of  a  local  legislature— acts  qua  state  leg- 
islature, and  that  in  that  capacity  Congress  has  plen- 
ary powers,  subject  only  to  the  general  constitutional 
guaranties  and  limitations;  and  that  acting  in  that 
capacity  Congress  enacted  Section  218  of  the  Penal 
Code  of  Alaska  which  reads  as  follows: 

"Common  Law  of  England  Adopted.  The 
common  law  of  England  as  adopted  and  under- 
stood in  the  United  States  shall  be  in  force  in 
said  District,  except  as  modified  by  this  Act." 

(2)  That  Dan  Lott  solicited  the  commission  of 
a  felony  and  said  Section  218  makes  it  a  misdemean- 
or to  solicit  the  commission  of  a  felony ;  the  felony  so 
solicited  by  Dan  Lott  to  be  committed  being  a  viola- 
tion of  Section  142  of  the  Penal  Code  of  Alaska  as 
amended  by  the  Act  of  February  6,  1909,  ch.  80,  35 
Stat.  L,  601,  603,  the  said  section  as  amended  reading 
as  follows,  to-wit: 

"Sec.  142.  That  if  any  person  shall,  with- 
out the  authority  of  the  United  States,  or  some 
authorized  officer  thereof,  sell,  barter,  or  give 
to  any  Indian  or  half-breed  who  lives  and  asso- 
ciates with  Indians,  any  spirituous,  malt,  or 
vinous  liquor  or  intoxicating  extracts,  such  per- 
son shall  be  fined  not  less  than  one  hundred  nor 


more  than  five  hundred  dollars  or  be  imprisoned 
in  the  penitentiary  for  a  term  not  to  exceed  two 
years. 

"That  the  term  'Indian'  in  this  Act  shall  be 
construed  to  include  the  aboriginal  races  inhab- 
iting Alaska  when  annexed  to  the  United  States, 
and  their  descendants  of  the  whole  or  half  blood, 
who  have  not  become  citizens  of  the  United 
States." 

(3)  That  the  fact  that  Dan  Lott  is  an  Indian 
does  not  exempt  him  from  the  operation  of  Section 
218. 

ORDER  OF  THE  ARGUMENT. 

In  sustaining  these  propositions  and  answering 
the  objections  to  them  made  in  the  brief  of  the  plain- 
tiff in  error,  our  argument  will  take  the  following 
order  and  form: 

I.  Congress,  acting  qua  state  legislature,  had  full 
power  and  authority  to  enact  said  Section  218,  and 
the  enactment  thereof  extended  to  Alaska  "the  com- 
mon law  of  England  as  adopted  and  imderstood  in 
the  United  States,"  except  as  modified  by  the  Penal 
Code. 

II.  Section  218  (A)  effects  more  than  an  exten- 
sion of  the  common  law  rules  of  interpretation  and 
construction  to  Alaska,  and  (B)  makes  the  common 
law  of  crimes,  except  as  modified  by  the  Code,  appli- 
cable and  in  force  in  Alaska  without  the  necessity  of 
there  being  an  express  statutory  designation  or  defi- 
nition of  such  common  law  crimes:  it  does  exactly 


what  it  purports  to  do— extends  the  common  law  of 
crmies  to  Alaska,  except  as  modified  by  the  Code. 

III.  Such  extension  makes  the  solicitation  by  one 
person  of  the  connnission  of  a  felony  by  another  per- 
son a  misdemeanor. 

IV.  Indians  soliciting  other  persons  to  commit  a 
felony  are  guilty  of  the  misdemeanor  of  solicitation, 
for  Indians  are  not  exempted  from  the  operation  of 
Section  218  either  (A)  because  they  are  Indians,  or 

(B)  because  they  are  wards  of  the  Government,  or 

(C)  because  it  would  be  impolitic  to  hold  them  sub- 
ject to  its  operation,  or  (D)  because  there  was  no 
common  law  crune  of  furnishing  liquor  to  Indians. 

ARGUMENT. 

I. 

CONGRESS,  ACTING  QUA  STATE  LEGISLA- 
TURE, HAD  FULL  POWER  AND  AUTHOR- 
ITY TO  ENACT  SAID  SECTION  218,  AND 
THE  ENACTMENT  THEREOF  EXTEND- 
ED TO  ALASKA  "THE  COMMON  LAW  OF 
ENGLAND  AS  ADOPTED  AND  UNDER- 
STOOD IN  THE  UNITED  STATES,"  EX- 
CEPT AS  MODIFIED  BY  THE  PENAL 
CODE. 

The  brief  of  plaintiff  in  error  declares,  in  effect, 
that  Section  218  must  be  void,  of  no  effect,  and  mean- 
ingless, because,  to  quote  the  language  of  that  brief, 
"the  only  crimes  of  which  the  United  States  can  take 
cognizance  are  those  which  are  specifically  defined  by 


Congress.  A  common  law  offence  cannot  by  any  pro- 
cess of  reasoning  he  made  an  offence  against  the 
United  States,  unless  Congress  has  by  specific  enact- 
ment declared  the  same  an  offence."  (Brief  of  Plain- 
tiff in  Error,  pp.  10-11.)  The  argument  and  the 
authorities  cited  therein  are  wholly  beside  the  point. 
While  there  are  no  common  law  offenses  against 
the  United  States,  qua  national  government,  it  does 
not  follow  that  the  Congress,  in  enacting  laws,  qua 
state  legislature,  for  a  Territory,  may  not  make  a 
general  provision  extending  to  such  Territory  "the 
common  law  of  England  as  adopted  and  understood 
in  the  United  States"  (meaning,  obviouslj^  as 
adopted  and  understood  in  general  by  the  several 
States  of  the  United  States).  In  legislating  for  a 
Territory  as  such  (and  not  as  an  integral  part  of  the 
federal  whole),  Congress  acts  as  a  state  legislature 
acts  when  enacting  laws  for  a  State.  This  is  a  wholly 
different  field  of  action  from  that  which  is  embraced 
in  ordinary  federal  legislation, 

American  Insurance  Co.  v.  Canter,  1  Pet.  511, 
546. 

National  Bank  v.  County  of  Yankton,  101  U.  S. 
129. 

Binns  v.  United  States,  194  U.  S.  486. 

Gibbons  v.  District  of  Columbia,  116  U.  S.  404. 

Mattingly  v.  District  of  Columbia,  97  U.  S.  687. 

In  re  Dana,  68  Fed.  Rep.  886,  899. 

Allen  V.  Myers,  1  Alaska  114,  118. 

In  the  leading  case  of  American  Insurance  Co.  v. 
Canter,  supra,  Chief  Justice  Marshall  said  (p.  546) : 
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"Although  admiralty  jurisdiction  can  be  ex- 
ercised in  the  States,  in  those  courts  only  which 
are  established  in  pursuance  of  the  third  article 
of  the  constitution ;  the  same  limitation  does  not 
extend  to  the  territories.  In  legislating  for  them, 
congress  exercises  the  comhined  powers  of  the 
general,  and  of  a  state  government."  (All  italics 
in  this  brief  are  ours.) 

In  National  Bank  v.  County  of  Yankton,  supra, 
Mr.  Chief  Justice  Waite  said,  speaking  for  the  Court 
(pp.  132-133)  : 

"  It  is  certainly  now  too  late  to  doubt  the  power 
of  Congress  to  govern  the  Territories.  .  .  . 
Congress  may  legislate  for  them  as  a  State  does 
for  its  municipal  organizations.  .  .  In  other 
words,  it  has  full  and  complete  legislative  au- 
thority over  the  people  of  the  Territories  and 
all  the  departments  of  the  Territorial  govern- 
ments. It  may  do  for  the  Territories  ivhat  the 
people,  under  the  Constitution  of  the  United 
States  may  do  for  the  States." 

In  Binns  v.  United  States,  supra,  the  Court  said 
(p.  491)  : 

"It  [Congress]  may  legislate  directh^  in  re- 
spect to  the  local  affairs  of  a  Territory  or  trans- 
fer the  power  of  such  legislation  to  a  legislature 
elected  by  the  citizens  of  the  Territory.  It  has 
provided  in  the  District  of  Colimibia  for  a  board 
of  three  commissioners,  who  are  the  controlling 
officers  of  the  District.    It  mav  entrust  to  them 


a  large  volume  of  legislative  power,  or  it  may  by 
direct  legislation  create  the  whole  body  of  stat- 
utory law  applicable  thereto.  For  Alaska,  Con- 
gress has  established  a  government  of  a  differ- 
ent form.  It  has  provided  no  legislative  body 
but  only  executive  and  judicial  officers.  It  has 
enacted  a  penal  and  civil  code." 

The  Supreme  Coiut,  in  deciding  Gibbons  v.  Dis- 
trict of  Columbia,  supra,  said  in  reference  to  Lough- 
borough V.  Blake,  5  TTheat.  317: 

"The  point  there  decided  was  that  an  act  of 
Congress,  laving  a  direct  tax  throughout  the 
United  States  in  proportion  to  the  census  di- 
rected to  be  taken  by  the  Constitution,  might 
comjDrehend  the  District  of  Columbia;  and  the 
power  of  Congress,  Ugi slating  as  a  locai  legisla- 
ture for  the  District,  to  levy  taxes  for  District 
pui^ioses  only,  in  liJie  manner  as  the  legislature 
of  a  State  may  tax  the  people  of  a  State  for 
State  purj^oses,  was  exj^ressly  admitted,  and  has 
never  since  l^een  doubted.  5  Wheat  318 :  Welch 
V.  Cook,  97  U.  S.  541:  Mattingly  v.  District  of 
Columbia,  97  U.  S.  687.  In  the  exercise  of  this 
power.  Congress,  like  any  State  legislature  un- 
restricted by  constitutional  provisions,  may  at 
its  discretion  wholly  exempt  certain  classes  of 
property  from  taxation,  or  may  tax  them  at  a 
lower  rate  than  other  property." 

In  Mattingly  v.  District  of  Columbia  it  was  said 
by  the  Court  (p.  690)  : 


"Congress  may  legislate  within  the  District 
[of  Columbia],  respecting  the  people  and  prop- 
erty therein,  as  may  the  legislature  of  any  State 
over  any  of  its  subordinate  municipalities. ' ' 

As  was  said  by  the  Court  In  re  Dana,  supra,  (p. 
899)  : 

"In  administering  the  local  law  of  the  Dis- 
trict of  Columbia,  the  national  government  there 
acts  as  the  State  governments  act  within  their 
several  limits  in  administering  the  ordinary 
rights  of  person  and  property.  That  is  an  ex- 
ceptional and  a  wholly  different  field  of  action 
from  what  is  embraced  in  ordinary  federal  leg- 
islation." 

Congress,  not  only  in  all  national  matters,  but  also 
in  all  local  and  municipal  matters  relating  to  a  Ter- 
ritory, has  plenary  powers,  within  constitutional  lim- 
itations. 

Shively  v.  Bowlby,  152  U.  S.  1,  48. 
Binns  v.  United  States,  194  U.  S.  486,  491. 
Mormon  Church  v.  United  States,  136  U.  S.  1,  42. 
McAllister  v.  United  States,  141  U.  S.  174,  184, 

188,  190. 
Endelman  v.  United  States,  86  Fed.  Rep.  456, 

459. 

In  Shively  v.  Bowlby,  supra,  the  Court  said  (p. 
48): 

"By  the  Constitution,  as  is  now  well  settled, 
the  United  States,  having  rightfully  acquired 
the  Territories,  and  being  the  only  government 
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which  can  impose  laws  upon  them,  have  the  en- 
tire dominion  and  sovereignty,  national  and 
municipal,  Federal  and  State,  over  all  the  Ter- 
ritories, so  long  as  they  remain  in  a  Territorial 
condition. ' ' 

In  Binns  v.  United  States,  supra,  the  Supreme 
Court,  speaking  by  Mr.  Justice  Brewer,  said  (p. 
491): 

' '  It  must  be  remembered  that  Congress,  in  the 
government  of  the  Territories  as  well  as  of  the 
District  of  Columbia,  has  plenary  power,  save 
as  controlled  by  the  provisions  of  the  Constitu- 
tion   ..." 

Speaking  b}'  Mr.  Justice  Bradley,  the  Supreme 
Court  said  in  Mormon  Church  v.  United  States, 
supra  (p.  42)  : 

*'The  power  of  Congress  over  the  Territories 
of  the  United  States  is  general  and  plenary,  aris- 
ing from  and  incidental  to  the  right  to  acquire 
the  Territory  itself,  and  from  the  power  given 
by  the  Constitution  to  make  all  needful  rules 
and  regulations  respecting  the  Territory  or  other 
property  belonging  to  the  United  States.  It 
would  be  absurd  to  hold  that  the  United  States 
has  power  to  acquire  Territory,  and  no  power  to 
govern  it  when  acquired." 

From  these  authorities  it  follows  that  Congress, 
in  enacting  the  Code  for  Alaska,  was  perfectly  com- 
petent to  extend  the  common  law  of  crimes  to  Alaska. 
And  acting  qua  State  legislature  it  has  done  so  by 
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Section  218,  if  it  be  possible  so  to  extend  the  common 
law  by  a  provision  of  a  general  nature ;  and  that  it 
is  possible  there  can  be  no  question.  Otherwise,  it 
would  be  necessary  to  enact  the  common  law  by  spe- 
cific statute— with  the  result  that  the  law  would  then 
be  statutory,  not  common  law.  That  an  extension 
to  a  Territory  of  the  common  law  can  be  made  by  a 
general  provision  has  been  held  repeatedly. 

8  Cyc.  386  (C.)  and  cases  cited  in  Note  22. 
In  re  Burkell,  2  Alaska  108,  119. 
Valentine  v.  Roberts,  1  Alaska  536. 
Browning  v.  Browning,  9  Pac.  (N.  M.)  677,  684. 

And  see  as  recognizing  the  extension  of  the  com- 
mon law  by  such  general  enactment 

Luhrs  V.  Hancock,  181  XJ.  S.  567. 

Cyc,  supra,  reads: 

"As  a  general  rule  by  express  adoption,  the 
common  law  is  the  rule  of  decision  in  the  courts 
of  the  Territories  of  the  United  States,  except  in 
so  far  as  it  is  inapplicable  or  inconsistent  with 
acts  of  Congress  or  of  the  territorial  legislature. " 

The  District  Court  of  Alaska  expressly  held,  in 
deciding  In  re  Burkell,  supra,  that  Section  218  ex- 
tended the  common  law  of  crimes  to  Alaska. 

In  Browing  v.  Browning,  9  Pac.  677  (N.  M.),  in 
discussing  the  effect  of  an  enactment  by  the  terri- 
torial legislature  reading  "in  all  courts  of  this  Ter- 
ritory, the  common  law,  as  recognized  in  the  United 
States  of  America,  shall  he  the  rule  of  practice  and 
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decision,"  the  Court,  adverting  to  the  meaning  of 
the  term  "common  law"  as  used  in  that  enactment, 
said  (p.  684)  : 

*'In  those  states  aiid  territories  which  were 
not  of  the  original  colonies,  and  which  have  not 
in  terms  adopted  any  English  statutes,  but  have 
adopted  the  common  law,  the  unwritten  or  com- 
mon law  of  England,  and  the  acts  of  parliament 
of  a  general  nature,  not  local  to  Great  Britain, 
which  had  been  passed  and  were  in  force  at  the 
date  of  the  war  of  the  Revolution,  and  not  in 
conflict  with  the  constitution  or  laws  of  the 
United  States,  nor  of  the  State  or  Territory, 
and  which  were  suitable  to  the  wants  and  con- 
dition of  the  people,  are  the  common  law  of  such 
States  and  Territories. 

"This  Territory  belongs  to  the  last  class.  It 
was  not  a  part  of  the  original  colonies,  but  was 
acquired  in  1848.  The  legislature  has  not  in 
terms  adopted  any  British  statutes,  nor  has  it 
undertaken  to  define  what  is  embraced  in  the 
words  'common  law'  used  in  Section  1823,  supra. 
We  are  therefore  of  opinion  that  the  legislature 
intended,  b}^  the  language  used  in  that  section, 
to  adopt  the  common  law,  or  lex  non  scripta, 
and  such  British  statutes  of  a  general  nature, 
not  local  to  that  kingdom,  nor  in  conflict  with  the 
constitution  or  laws  of  the  United  States,  nor 
of  this  Territory,  which  are  applicable  to  our 
condition  and  circumstances,  and  which  were  in 
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force  at  the  time  of  our  separation  from  the 
mother  country." 

And  the  Court  accordingly  held  that  by  the  enact- 
ment of  the  above  quoted  general  provision  extend- 
ing the  common  law,  the  statute  of  limitations  (21 
Jac.  I)  was  extended  to  and  became  operative  in  the 
Territory  of  New  Mexico. 

II. 

SECTION  218  EXTENDS  THE  COMMON  LAW 
OF  CRIMES-IT  DOES  NOT  (A)  MERELY 
SUPPLY  A  RULE  OF  INTERPRETATION 
OR  CONSTRUCTION,  OR  (B)  STAND  IN 
NEED  OF  SUPPLEMENTATION  BY  EX- 
PRESS DESIGNATION  OR  DEFINITION 
OF  COMMON  LAW  CRIMES. 

From  the  foregoing  considerations  it  is  apparent 
that  Congress  had  the  power  to  extend  to  Alaska  the 
common  law  of  crimes,  and  Section  218  purports  to 
effect  such  extension,  except  as  modified  by  the  Code. 
Two  objections  have  been  made  to  such  an  interpre- 
tation: (A)  that  Section  218  merely  extends  the 
common  law  rules  of  interpretation  and  construc- 
tion; (B)  "that  Sec.  218,  Alaska  Criminal  Code, 
Part  I,  does  not  create  common  law  crimes ;  that  the 
common  law  of  England  does  not  apply  to  Alaska  in 
so  far  as  to  create  common  law  crimes  not  expressly 
designated  by  law."  (First  Assignment  of  Error,  p. 
5  of  Brief  of  Plaintiff  in  Error.) 

(A)  In  the  argument  on  the  demurrer  in  this 
case  the  counsel  for  defendant  stated  that  Section 
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218  merely  extends  the  comnion  law  as  an  aid  in  con- 
struing the  statutory  law.  There  are  traces  of  the 
same  idea  in  the  brief  of  plaintiff  in  error.  In  ruling 
on  the  demurrer  Judge  Lyons  made  the  following 
statement  with  reference  to  this  argument: 

"The  defendant  contends  that  Section  218 
merely  extends  the  common  law  to  Alaska  as  an 
aid  in  construing  the  statutory  law ;  that  the  only 
purpose  of  Section  218  is  to  extend  the  common 
law  rule  of  interpretation  to  the  District  of 
Alaska. 

"If  the  defendant's  contention  be  tenable  it 
would  seem  that  Section  218  is  superfluous,  for 
in  the  construction  of  statutory  law  or  in  the 
ascertainment  of  the  meaning  of  any  of  the 
terms  employed  the  Court  would  look  to  the  com- 
mon law  as  the  same  has  been  construed  by  the 
courts  without  the  common  law  actually  being 
extended  by  specific  legislation.  The  rules  of 
interpretation  which  would  be  followed  by  the 
Court  in  any  event  would  be  the  rules  adopted 
and  adhered  to  by  the  English  and  the  American 
courts.  The  original  growth  and  meaning  of  the 
law  and  its  terms  must  be  ascertained  where  any 
doubt  exists,  by  considering  the  original  history 
and  growth  of  the  provisions  of  the  statute  as 
well  as  the  language  used  by  the  legislature.  In 
order,  therefore,  to  give  full  force  and  effect  to 
Section  218  it  must  be  construed  to  extend  the 
conmion  law  of  England  as  adopted  and  under- 
stood in  the  United    States,    except   where  the 
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same  is  modified  by  statutory  enactment,  to  the 
District  of  Alaska."  (The  whole  opinion  of  the 
lower  court  in  overruling  the  demurrer  is  given 
herein:  see  Appendix  A.) 
We  think  this  disposes  of  the  first  objection. 

(B)  The  meaning  of  the  first  assignment  of  error 
is  obscured  by  the  word  "create."  Laws  never  create 
crimes  but  only  declare  that  certain  acts  are  crimes ; 
the  persons  who  commit  the  forbidden  acts  create  the 
crimes.  The  word  "create"  must  therefore  be  here 
used  in  some  other  sense.  Putting  the  only  reason- 
able construction  we  can  think  of  on  the  first  assign- 
ment it  is  understood  to  mean  that  imless  an  act  is 
made  criminal  by  some  section  of  the  Code  expressly 
declaring  such  act  to  be  criminal,  Section  218  does 
not  make  it  so.  That  is,  to  use  the  language  of  the 
assignment  of  error,  an  act  which  was  a  crime  at  the 
common  law  is  not  a  crime  in  Alaska  unless  "express- 
ly designated  by  law"  to  be  a  crime.  Which  is  but 
another  way  of  saying  that  Section  218  is  without 
any  effect  whatsoever.  For  "expressly  designated" 
must  mean  defined  and  declared  to  be  a  crime,  and 
then  the  act  so  declared  to  be  a  crime  would  be  such 
without  the  aid  of  Section  218.  In  other  words  this 
process  of  reasoning  is  but  a  method  of  declaring 
that  Congress  did  not  mean  anything  at  all  by  Sec- 
tion 218,  notwithstanding  it  is  a  sweeping  general 
provision  appended  to  the  end  of  the  Title  defining 
crimes  and  at  the  end  of  the  chapter  in  that  Title 
which  embodies  general  provisions  respecting  crimes 
in  Alaska.    Such  a  construction  is  manifestly  absurd, 
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and  absurd  constructions  are  to  be  avoided  if  pos- 
sible. Moreover  such  a  construction  violates  the 
canon  that  all  parts  of  a  statute  shall  be  given  mean- 
ing and  effect  and  made  to  stand  together,  if  possible. 

The  authorities  cited  in  the  brief  of  plaintiff  in 
error  to  the  effect  that  there  are  no  common  law 
crimes  against  the  United  States  as  a  national  gov- 
ernment, state  that  in  order  to  constitute  an  act 
which  was  criminal  at  common  law,  a  crime  against 
the  federal  government,  it  must  be  ' '  expressly  desig- 
nated," defined,  and  the  punishment  prescribed; 
otherwise  the  federal  courts  cannot  entertain  juris- 
diction or  take  cognizance  of  it.  But  those  author- 
ities are  totally  beside  the  point ;  as  we  have  demon- 
strated they  have  no  application  whatsoever  to  a 
statute  enacted  by  Congress,  acting  in  the  capacity 
of  a  local  legislature  for  a  Territory,  by  which  the 
common  law  is  extended  to  that  Territory. 

The  foregoing  considerations,  we  submit,  dispose 
of  the  first  assignment  of  error. 

III. 

THE  EXTENSION  BY  SECTION  218  OF  THE 
COMMON  LAW  OF  CRIMES  MAKES  THE 
SOLICITATION  BY  ONE  PERSON  OF 
THE  COMMISSION  OF  A  FELONY  BY  AN- 
OTHER PERSON  A  MISDEMEANOR. 

The  common  law  rule  appears  clearly  from  the  au- 
thorities to  be  that  he  who  solicits  another  to  commit 
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either  a  felony  or  a  misdeyneanor  is  guilty  of  the 
misdemeanor  of  solicitation. 

1  Bishop's  New  Cr.  L.,  §768. 

1  MeClain's  Cr.  L.,  §220. 

Rex  V.  Vaughn,  4  Burr.  2494. 

Rex  V.  Plympton,  2  Lord  Rajan.  1377. 

Rex  V.  Higgins,  2  East  5. 

State  V.  Keyes,  8  Vt.  57,  30  Am.  Dec.  450. 

United  States  v.  Lyles,  4  Cranch  C.  C.  469,  Fed. 

Cas.  No.  15,646. 
Com.  V.  Harrington,  3  Pick.  26. 
Walsh  V.  People,  65  111.  58,  16  Am.  Rep.  569. 

Bishop  says  (1  New  Cr.  Law,  §768)  : 

'*.  .  .  to  render  a  solicitation  indictable,  it 
is  in  general,  as  in  other  attempts,  immaterial 
whether  the  thing  proposed  is  technically  a  fel- 
ony or  a  misdemeanor    .     .     ." 

And  again  the  same  author  saA^s  (1  New  Cr.  L., 
§768  c.  2)  : 

"The  adjudged  law,  from  early  times  down  to 
the  present  day,  makes  mere  solicitation,  in  the 
circmnstances  explained  in  the  foregoing  sec- 
tions, an  indictable  attempt.  And  a  sufficient 
form  of  the  averment  is  settled  to  be  that,  at  a 
time  and  place  mentioned,  the  defendant '  falsely, 
wickedl}^  and  unlawfully  did  solicit  and  incite' 
a  person  named  to  commit  the  substantive  crime, 
without  any  further  specification  of  overt  acts. 
The  adequacy  of  this  form  of  the  allegation 
stands  unquestioned  and  unquestionable  in  the 
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authorities,  ancient  and  modern;  and,  beyond 
cavil  or  possible  overthrow,  it  proves  that  solic- 
itation is  an  adequate  attempt;  and  that  the  doc- 
trine is  (jeiieral,  not  limited  to  special  offenses." 

McClain  says  (1  Cr.  Law,  §220)  : 

"The  form  of  intent  which  perhaps  involves 
the  least  degree  of  criminality  is  that  of  a  solici- 
tation of  another  to  do  an  act  which,  if  done, 
would  constitute  a  crime,  and  such  a  solicitation 
is  generall}^  held  to  be  punishable  as  a  misde- 
meanor, although  the  offense  solicited  is  never 
committed." 

Grose,  J.,  in  Rex  v.  Higgins,  said : 

"All  these  cases  prove  that  inciting  another 
to  commit  a  misdemeanor  is  itself  a  misdemean- 
or; a  fortiori,  therefore,  it  must  be  such  to  incite 
another  to  connnit  felony." 

There  was  no  statute  against  the  offense  charged 
against  Harrington  in  the  case  of  Com.  v.  Harring- 
ton, 3  Pick.  26,  namely,  renting  his  house  to  a  woman 
known  to  him  to  be  a  prostitute.  The  Court  said  that 
the  question  was  whether  it  was  indictable  at  common 
law,  and  concluded  that  defendant  could  be  convicted 

"because  he  let  the  house  for  that  purpose;  it 
being  at  common  law  a  misdemeanor  to  incite, 
aid  or  encourage  one  to  commit  a  misdemeanor." 

Speaking  through  Judge  Redfield  the  Court  said  in 
the  case  of  State  v.  Keves,  8  Vt.  57,  30  Am.  Dec.  450: 
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"And  we  feel  no  hesitation  in  saying,  that 
.  .  .  soliciting  another  to  commit  an  offense 
should  ...  be  held  indictable,  as  misde- 
meanors at  common  law." 

In  Walsh  v.  People,  65  111.  58,  16  Am.  Rep.  569, 
the  Court  said : 

".  .  .  we  are  of  opinion  that  it  is  a  misde- 
meanor to  propose  to  receive  a  bribe.  It  must 
be  regarded  as  an  inciting  to  offer  one,  and  a 
solicitation  to  commit  an  offense.  This,  at  com- 
mon law,  is  a  misdemeanor.  Inciting  another  to 
the  commission  of  an  indictable  offense,  though 
without  success,  is  a  misdemeanor." 

But  it  is  not  necessary  for  the  defendant  in  error 
to  establish  that  one  who  solicits  another  to  commit 
a  misdemeanor  is  guilty  of  a  crime.  The  plaintiff  in 
error  was  charged  with  soliciting  the  commission  of 
a  felony,  and  conceding  that  some  of  the  courts  have 
wavered  concerning  the  criminality  of  soliciting  the 
commission  of  a  misdemeanor,  there  is  no  division 
among  them  as  to  the  criminality  of  soliciting  the 
commission  of  a  felony :  they  are  unanimous  in  hold- 
ing that  at  common  law  he  who  incites  another  to  do 
a  felonious  act  is  guilty  of  a  misdemeanor.  This  is 
the  view  which  Judge  Lyons  supported  in  his  opinion 
given  in  ruling  on  the  demurrer  in  this  case,  which 
opinion  is  given  in  full  in  Appendix  A  herein,  and 
the  following  authorities  are  to  the  effect  that  solicit- 
ing the  commission  of  a  felony  is  a  misdemeanor : 

1  Hawkins  P.  C.  55. 
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1  Russ.  on  Cr.  49. 

3  Chitty's  Cr.  Law  994 

1  Bishop's  New  Cr.  L.  §768. 

1  McClain's  Cr.  L.  §220. 

Rex  V.  Higgins,  2  East  5  (Larceny). 

Rex  V.  Plympton,  2  Lord  Raym.  1377  (Bribery) 

(10  Geo.  II). 
Rex  V.  Vaughn,  4  Burr.  2494  (Bribery)  (1769). 
Rex  V.  Philipps,  6  East.  464. 
Rex  V.  Johnson,  2  Show.  1  (30  Chas.  II). 
Walsh  V.  People,  65  111.  58,  16  Am.  Rep.  569 

(Bribery). 
State  V.  Keyes,  8  Vt.  57,  30  Am.  Dec.  450  (Ob- 
structing justice). 
State  V.  Bowers,  35  S.  C.  262,  15  L.  R.  A.  199 

(Arson). 
Com.  V.  Randolph,  146  Pa.  St.  83,  23  Atl.  388,  28 

Am.  St.  Rep.  782  (Murder). 
Stabler  v.  Com.,  95  Pa.  St.  318,  40  Am.  Rep.  653 

(Murder). 
State  V.  Avery,  7  Conn.  266,  18  Am.  Dec.  105 

(Adultery) . 
Com.  V.  Flagg,  135  Mass.  545  (Arson). 
State  V.  Sales,  2  Nev.  268  (Embracery). 
People  V.  Bush,  4  Hill  (N.  Y.)  134  (Arson). 
State  V.  Holding,  1  McCord  L.  31  (Obstructing 

justice). 
State  V.  Davis,  Tapp.  (Ohio  1817)  171. 
Pennsylvania  v.  McGill,  Addison  21  (1792). 
State  V.  Sullivan  (Mo.),  84  S.  W.  105  (Bribery). 
People  V.  Hammond    (Mich.),   93  N.   W.    1084 
(Bribery) . 


20 

In  Rex  V.  Higgins,  A  solicited  B  (a  servant  of  C) 
to  steal  goods  from  C.  B  did  not  do  so.  A  was  held 
guiltv  of  the  misdemeanor  of  soliciting  the  conunis- 
sion  of  a  felony.    Lord  Kenyon  said : 

' '  But  it  is  agreed  that  a  mere  intent  to  commit 
evil  is  not  indictable  without  an  act  done ;  but  is 
there  not  an  act  done  when  it  is  charged  that  the 
defendant  solicited  another  to  commit  a  felony  ? 
The  solicitation  is  an  act    .     .     ." 

Le  Blanc,  J.,  in  the  same  case,  said : 

"It  is  contended  that  the  offense  charged  in 
the  second  count,  of  which  the  defendant  has 
been  convicted,  is  no  misdemeanor,  because  it 
amounts  only  to  a  care,  wish,  or  desire  of  the 
mind  to  do  an  illegal  act.  If  that  were  so,  I 
agree  that  it  would  not  be  indictable.  But  this 
is  a  charge  of  an  act  done,  namely,  an  actual  so- 
licitation of  a  servant  to  rob  his  master,  and  not 
merely  a  wish  or  desire  that  he  should  do  so.  A 
solicitation  or  inciting  of  another,  by  whatever 
means  it  is  attempted,  is  an  act  done,  and  that 
such  an  act  done  with  a  criminal  intent  is  pun- 
ishable b}^  indictment  has  been  clearly  estab- 
lished by  the  several  cases  referred  to." 

And  Grose,  J.,  in  the  same  case,  said : 

"But  further,  an  attempt  to  commit  even  a 
misdemeanor  has  been  shown  in  many  eases  to 
be  itself  a  misdemeanor.  Then,  if  so,  it  would  be 
extraordinary  indeed  if  an  attempt  to  incite  to 
a  felony  were  not  also  a  misdemeanor.    If  a  rob- 
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beiy  were  actually  eonniiitted,  the  inciter  would 
be  a  felon.  The  incitement,  however,  is  the  of- 
fense, though  differing  in  its  consequences,  ac- 
cording as  the  offense  solicited  (if  it  be  felony) 
is  committed  or  not.  The  guilt  of  an  accessory 
before  is  in  many  cases  as  great  as  that  of  the 
principal ;  sometimes  indeed  it  is  even  deserving 
of  greater  punishment.  For  the  principal  is 
often  put  upon  committing  the  offense  by  the 
accessory  before,  and  is  instructed  by  him  how 
to  perpetrate  it    .     .     ." 

"It  is  also  objected,  that  some  act  should  be 
laid  to  have  been  done  in  pursuance  of  the  incite- 
ment; but  I  do  not  rememl)er  any  case  where 
such  an  averment  has  been  holden  to  be  neces- 
sary; nor  can  it  be  deemed  so,  if,  as  I  conceive, 
the  gist  of  the  offense  is  the  incitement :  and  in- 
deed if  the  mcitement  were  to  conmiit  felony, 
and  the  fact  were  committed,  the  inciter  would 
himself  be  a  felon." 

Lawrence,  J.,  said: 

"All  such  acts  or  attempts  as  tend  to  the  prej- 
udice of  the  community,  are  indictable.     Then 
the  question  is  whether  an  attempt  to  incite  an- 
,  other  to  steal  is  not  prejudicial  to  the  commun- 
ity, of  which  there  can  be  no  doubt." 

In  Rex  V.  Plympton  the  facts  were  that  in  a  cer- 
tain town  corporation  twelve  burgesses  and  twelve 
assistant  burgesses  were  to  elect  one  of  their  num- 
ber as  mayor.    A  and  B  were  two  of  the  twenty-four 
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burgesses  and  assistants.  A  promised  B  500  pounds 
sterling  if  he  would  vote  for  C  for  mayor,  and  A 
was  found  guilty  of  the  misdemeanor  of  solicitation. 

In  Rex  V.  Vaughn  the  facts  were  as  follows :  The 
Duke  of  Grafton  was  the  First  Lord  of  the  Treasury 
and  Privy  Councillor.  A  desired  to  obtain  for  the 
lives  of  his  three  sons  the  position  of  Clerk  of  the 
Court  of  Jamaica.  To  accomplish  this  he  sovight  the 
aid  of  B,  who  had  influence  with  the  Duke,  and  in- 
duced B  to  promise  the  Duke  5000  pounds  sterling  if 
the  said  position  were  given  to  A  for  said  three  lives. 
A  was  held  guilty  of  the  crime  of  solicitation. 

In  Rex  V.  Johnson  the  defendant  Johnson  was  an 
attorney  and  in  the  trial  of  a  civil  action  he  became 
convinced  that  a  certain  deed  introduced  in  evidence 
by  the  adversary  was  a  forged  instrument ;  acting  in 
good  faith  he  offered  to  a  man  who,  he  supposed, 
could  establish  the  fact  that  the  instrument  was  a 
forgery,  the  smn  of  350  pounds  sterling  for  proof 
that  it  was  a  forgery ;  Johnson  was  convicted  of  the 
crime  of  soliciting  with  money  the  giving  of  evidence. 
Shortly  afterwards  he  died  from  the  suffering  which 
the  disgrace  brought  upon  him,  and  many  years  aft- 
erwards the  deed  was  actually  established  by  judicial 
inquiry  to  be  a  forgery. 

A  general  provision  of  the  statutes  of  Nevada  ex- 
tended the  common  law  of  crimes  to  Nevada,  the 
same  as  Section  218  extends  it  to  Alaska.  And  in 
State  V.  Sales,  2  Nev.  268,  the  Court  said  (p.  271) : 
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"Under  this  view  of  the  law,  if  the  defendant 
solicited  the  attorney  to  employ  money  to  cor- 
ruptly influence  the  jury,  he  is  indictable  for  in- 
citing or  soliciting  another  to  commit  the  crime 
of  embracery." 

Smith  V.  Com.,  54  Pa.  St.  209,  was  a  case  of  solici- 
tation to  adultery  and  it  was  held  that  such  solicita- 
tion was  not  a  crime,  but  it  was  admitted  that  where 
the  offense  solicited  to  be  committed  is  a  felony, 
the  solicitation  is  a  crime.  And  in  a  later  case  in  the 
same  court.  Com.  v.  Randolph,  146  Pa.  St.  83,  28  Am. 
St.  Rep.  782,  it  is  said : 

"Smith  V.  Commonwealth,  54  Pa.  St.  209,  93 
Am.  Dec.  686,  decided  that  solicitation  to  com- 
mit fornication  and  adultery  is  not  indictable. 
But  fornication  and  adultery  are  mere  misde- 
meanors of  our  law,  whereas  murder  is  a  capital 
felony." 

And  in  the  Randolph  case  it  was  held  that  solici- 
tation to  commit  a  felony  is  a  crime. 

In  People  v.  Hammond,  93  N.  W.  (Mich.)  1084, 
1085,  the  Court  says: 

"It  is  strenuously  contended  that  the  indict- 
ment charges  no  offense  known  to  the  laws  of  this 
state.  It  is  conceded  by  the  learned  counsel  for 
the  state  that  there  is  no  statute  defining  the 
offense  set  out  in  the  indictment,  but  it  is  con- 
tended that  the  case  falls  within  the  statute 
(Comp,  Laws,  §11,795)  providing  for  the  pun- 
ishment of  offenses  indictable  at  the  common 
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law.  In  other  words,  it  is  claimed  that  the  in- 
dictment sets  out  an  offense  at  the  common  law. 
Respondent's  counsel  assert  that  solicitation  to 
commit  a  crime  is  not  indictal^le  when  there  is 
interposed  between  a  solicitation  on  the  one 
hand  and  the  proposed  illegal  act  on  the  other 
the  resisting  will  of  another  person,  which  other 
person  refuses  assent  and  co-operation;  citing, 
among  other  cases,  McDade  v.  People,  29  Mich. 
50,  and  Smith  v.  Comomnwealth,  54  Pa.  St.  209, 
93  Am.  Dec.  686.  It  may  be  accurate  to  say  that 
what  is  treated  in  the  law  as  an  attempt  to  com- 
mit a  crime  is  not  complete  where  there  is  inter- 
posed between  the  solicitor  and  the  consumma- 
tion of  the  completed  offense  the  resisting  will  of 
the  one  whom  the  solicitor  seeks  to  emplo}^  as 
the  active  agent.  But  to  say  that  a  solicitation 
may  not  amount  to  an  offense  under  these  cir- 
cumstances is  to  den}^  that  a  solicitation  to  com- 
mit a  felony  is  punishable  at  the  common  law  as 
a  substantive  and  completed  offense.  Can  this 
be  properly  asserted?" 

What  is  said  in  State  v.  Sullivan,  84  S.  W.  105, 
108,  is  distinctly  applicable  to  the  case  at  bar : 

".  .  .  while  there  is  no  statute  on  the  sub- 
ject, yet  to  solicit  a  bribe  is  a  misdemeanor  un- 
der the  common  law  in  force  in  this  state.  While 
it  was  a  felony  at  common  law  to  bribe  a  judicial 
officer,  it  does  not  appear  clear  whether  it  was 
a  felony  or  a  misdemeanor  to  bribe  other  offi- 
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cers.  The  distinction  l)e(!omes  important  from 
the  fact  that  it  is  not  altogether  certain  that  so- 
liciting one  to  commit  a  misdemeanor  is  a  com- 
mon-law offense.  The  books  leave  such  question 
in  a  state  of  uncertainty.  It  has  been  said  that 
to  bribe  a  legislative  officer  is  only  a  misdemean- 
or at  common  law,  and  that  to  solicit  the  com- 
mission of  a  misdemeanor  is  not  an  offense; 
that  soliciting  the  l)ribe  in  this  case  was  merely 
soliciting  the  commission  of  a  misdemeanor, 
and  was  therefore  not  a  common-law  offense. 
While,  as  we  have  just  said,  doubt  has  been  cast 
on  the  (juestion,  yet  we  believe  that  it  was  a 
common-law  offense  to  incite  or  solicit  another 
to  commit  a  misdemeanor.  .  .  .  Text-writers 
have  laid  down  the  law  that  to  solicit  the  com- 
mission of  an  offense  was  indictalile,  without 
noticing  any  distinction  whether  the  offense  so- 
licited was  a  felony  or  misdemeanor.  Bishop 
on  Crim.  Law,  supra;  Wharton  on  Crim.  Law, 
supra;  1  Russell  on  Crim.  Law,  193,  194.  These 
writers  look  only  to  the  character  of  the  offense 
in  its  evil  tendency,  and  not  to  its  technical  desig- 
nation. ' ' 

And  again  the  Court  says,  in  the  same  case  (p. 
109)': 

' '  But  if  we  should  be  mistaken  in  the  view  that 
to  solicit  one  to  commit  a  misdemeanor  is  itself 
a  misdemeanor  at  common  law,  it  would  not  af- 
fect this  case.  For  it  is  certain  that  to  solicit 
the  commission  of  an  offense  which  is  a  felonv 
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is  a  misdemeanor  at  common  law.  It  can  make 
no  difference  whether  the  offense  which  is  so- 
licited is  made  a  felony  by  act  of  parliament  or 
by  the  common  law.  It  is  only  necessary  that 
it  be  a  f  elonj^  no  matter  how  made  so.  In  those 
jurisdictions  where  it  prevails,  the  common 
law  is  a  standing  declaration  that  whoever  solic- 
its the  commission  of  a  felony  is  guilty  of  a 
misdemeanor.  It  is  not  a  declaration  that  who- 
ever solicits  the  commission  of  an  offense  which 
is  a  felony  at  an,y  given  time  shall  be  guilty  of  a 
misdemeanor,  but  it  is  a  declaration  that  who- 
ever solicits  the  commission  of  an  act  which  is 
a  felony  at  the  time  solicited  is  guilty  of  a  mis- 
demeanor. In  this  state  the  statute  makes  it  a 
felony  to  bribe  a  legislative  officer.  If  the  de- 
fendant solicited  that  he  be  bribed,  he  solicited 
the  commission  of  a  felony,  and  he  therefore 
committed  a  conmion-law  misdemeanor. ' ' 

Thus  it  is  clear  that  the  solicitation  to  commit  a 
statutory  felony  is  a  common  law  misdemeanor. 

State  V.  Sullivan,  84  S.  W.  (Mo.)  105,  109. 
People  V.  Hammond,  93  N.  W.   (Mich.)   1084, 
1085. 

These  cases  dispose  of  the  contention  that  because 
furnishing  liquor,  to  Indians  was  not  a  crime  at  com- 
mon law  therefore  the  solicitation  of  the  crime  of 
furnishing  liquor  to  Indians  cannot  be  a  crime.  The 
learned  editor  who  wrote  the  note  on  solicitation  to 
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crime  in  25  L.  R.  A.  434,  said  of  the  rule  contended 
for  by  plaintiff  in  error  that  it 

"does  not  allow  for  the  growth  of  the  common 
law  which  is  certainly  a  thing  of  growth.  In 
fact,  indictments  for  solicitation  to  crime  are 
of  comparatively  modern  origin,  and  in  some 
cases  have  not  been  used  until  quite  recently." 

Though  we  conceive  it  is  not  so  much  that  the  com- 
mon law  "grows"  as  that  it  is  applicable  to  new  sub- 
ject matters  and  situations  as  the  progress  of  time 
and  society  bring  about  new  conditions. 

Again,  to  the  argument  that  furnishing  liquor  to 
Indians  was  not  a  crime  at  conmion  law  and  there- 
fore solicitation  to  furnish  liquor  to  Indians  cannot 
be  a  crime,  it  can  be  answered  that  the  same  argu- 
ment, if  valid,  would  prevent  the  application  to  rail- 
roads of  the  common  law  rules  relating  to  common 
carriers,  because  there  were  no  railroads  in  the  old 
conmion  law  days.  Instances  might  be  multiplied  in- 
definitely. Solicitation  to  crime  was  a  crime  at  com- 
mon law.  The  old  rule  is  applicable  to  new  circum- 
stances whenever  they  arise.  Therein,  as  has  been 
said  so  frequently,  lies  the  chief  virtue  of  the  com- 
mon law.  Solicitation  to  crime  being  at  the  common 
law  a  crime,  it  matters  not  that  the  crime  solicited 
to  be  committed  is  defined  by  the  last  penal  statute 
placed  on  the  statute  book— even  if  the  ink  is  not  yet 
dry— a  solicitation  to  commit  a  breach  of  that  stat- 
ute is  the  common  law  offense  of  solicitation.  It  is 
but  new  wine  in  old  bottles— a  new  subject  matter 
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falling  within  an  old  rule.    As  was  said  in  State  v. 
Sullivan,  supra: 

".  .  .  whoever  solicits  the  commission  of  an 
act  which  is  a  felony  at  the  time  solicited  is 
guilty  of  a  misdemeanor." 

Solicitation  to  commit  an  indictable  offense, 
though  without  success,  is  a  misdemeanor. 

State  V.  Bowers  (S.  C),  15  L.  R.  A.  199. 

People  V.  Hanunond  (Mich.),  93  N.  W.  1084. 
Walsh  V.  People,  65  111.  58,  16  Am.  Rep.  569, 

571. 
Com.  V.  Randolph,  146  Pa.  St.  83,  28  Am.  St. 

Rep.  782. 
Com.  V.  Flagg,  135  Mass.  545. 

In  Sulston  v.  Norton,  3  Burr.  1235,  decided  in 
1761,  Lord  Mansfield  said  of  a  case  where  a  bribe 
had  been  offered  and  accepted  but  the  promise  not 
carried  out: 

"And  I  wonder  how  it  could  ever  be  a  doubt: 
For  the  offense  was  completely  committed  by 
the  corrupter;  whether  the  other  party  shall 
afterwards  perform  his  promise  or  break  it. ' ' 

The  failure  of  the  animate  agent  whom  the  de- 
fendant attempted  to  employ,  to  commit  the  solic- 
ited crime  does  not  excuse  the  defendant— he  is  nev- 
ertheless guilty  of  the  crime  of  solicitation.  As  was 
said  by  the  Court  in  State  v.  Bowers  (p.  201)  : 

"There  can  be  no  doubt  that  a  person  may 
commit  a  felony  either  bv  his  own  hand  or  bv 
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the  hand  of  another,  prompted  or  encouraged 
bj^  him;  and,  if  he  undertakes  to  commit  a  fel- 
ony by  his  own  hand,  and  his  purpose  is  frus- 
trated by  the  faihire  of  the  inanimate  agencies 
which  he  employs  to  serve  his  felonious  purpose, 
he  would  unquestionably  be  guilty  of  an  attempt 
to  commit  a  felony.  Upon  the  same  principle, 
if,  instead  of  undertaking  with  his  own  hand  to 
effect  his  felonious  purpose,  he  undertakes  to 
employ  the  agency  of  another,  furnishing  him 
with  the  means  requisite  to  effect  his  purpose, 
and  offering  him  an  inducement  to  do  so,  the 
fact  that  such  agent  fails  him  will  not  relieve 
him  from  responsibility  for  that  which  he  not 
only  intended  to  have  done,  but  which  he  took  the 
necessary  steps  to  accomplish.  If  the  failure  of 
the  inanimate  agency  to  effect  the  purpose  which 
he  desired  and  intended  to  accomplish  will  not 
relieve  him  from  responsibility  for  the  felonious 
act  which  he  attempted  to  perpetrate  by  the  use 
of  such  agency,  we  do  not  see  why  the  failure 
of  his  animate  agent  to  carry  out  the  purpose 
which  he  desired  him  to  effect,  and  furnished 
him  with  the  means  of  effecting,  should  relieve 
him  from  like  responsibility." 
And  in  Walsh  v.  People,  supra,  it  is  said : 

"Inciting  another  to  the  commission  of  an 
indictable  offense,  though  without  success,  is  a 
misdemeanor." 
In  the  head  note  in  Com.  v.  Flagg,  135  Mass.  545, 
it  is  said :  . 
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**It  is  an  indictable  offense  at  common  law  for 
one  to  counsel  and  solicit  another  to  commit  a 
felony,  although  the  solicitation  is  of  no  effect, 
and  the  crime  counseled  is  not  in  fact  com- 
mitted." 

Mr.  Irving  Browne  says  in  his  note  to  Stabler  v. 
Com.,  40  Am.  Rep.  653,  657 : 

"As  we  said  at  the  outset,  the  true  doctrine 
probably  is,  that  any  direct  mere  solicitation  to 
commit  a  specific  criminal  offense  against  a  par- 
ticular individual,  or  the  community,  although 
not  consummated,  is  indictable  as  a  solicitation, 
but  not  as  an  attempt." 

The  brief  of  plaintiff  in  error  has  attempted  to 
draw  a  distinction  between  the  law  of  solicitation  as 
it  applies  to  soliciting  an  unlawful  sale  of  liquor  and 
as  it  applies  to  soliciting  the  commission  of  other 
crimes.  It  is  claimed  that  though  soliciting  the 
commission  of  other  crimes  is  criminal,  yet  soliciting 
a  felonious  sale  of  liquor  is  no  crime  at  all.  Two 
cases  are  chiefly  relied  on  to  buttress  this  position. 

The  case  which  is  principally  relied  upon  by  the 
plaintiff  in  error  as  supporting  his  contention  that 
the  case  at  bar  does  not  present  an  instance  of  crim- 
inal solicitation  is  Commonwealth  v.  Willard,  22 
Pickering  474,  in  which  the  Court  held  that  solicita- 
tion by  A  of  B  (who  had  no  license  to  sell  liquor), 
to  sell  liquor  to  A  was  not  a  crime.  In  Massachu- 
setts selling  liquor  without  a  license  was  a  misde- 
meanor, not  a  felony.    In  Alaska  furnishing  liquor 
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to  Indians  is  a  felony.  And  the  case  against  Willard 
is  rather  an  authority  for  the  position  taken  by  the 
Government  in  this  case  than  otherwise.  The  Court 
stated : 

"It  is  difficult  to  draw  any  precise  line  of  dis- 
tinction between  the  cases  in  which  the  law  holds 
it  a  misdemeanor  to  counsel,  entice,  or  induce 
another  to  commit  a  crime,  and  where  it  does  not. 
In  general,  it  has  been  considered  as  applying  to 
cases  of  felony,  though  it  has  been  held  that  it 
does  not  depend  upon  the  mere  legal  and  tech- 
nical distinction  between  felony  and  misdemean- 
or. One  consideration,  however,  is  manifest  in 
all  the  cases,  and  that  is,  that  the  offense  pro- 
posed to  be  committed,  by  the  counsel,  advice 
or  enticement  of  another  is  of  a  high  and  aggra- 
vated character,  tending  to  breaches  of  the 
peace  or  other  great  disorder  or  violence,  being 
what  are  usually  considered  mala  in  se  or  crim- 
inal in  themselves,  in  contradistinction  to  mala 
prohibita,  or  acts  otherwise  indifferent  than  as 
they  are  restrained  by  positive  law    .     .     ." 

The  furnishing  of  liquor  to  Indians  not  only  tends 
to  breaches  of  the  peace  and  disorder  and  violence 
but  in  most  cases  actually  brings  about  such  breaches 
and  disorders;  the  whole  experience  of  the  white 
people  with  the  Indians,  both  in  Alaska  and  through- 
out continental  United  States,  has  been  that  the  use 
of  liquor  by  Indians  is  highly  injurious  not  only  to 
themselves  but  to  the  white  people  among  whom  they 
live  and  with  whom  they  associate;  in  other  words, 
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that  the  furnishing  of  liquor  to  Indians  is  an  evil  in 
itself. 

The  Court  further  says  in  the  Willard  case: 

"We  know  of  no  case,  where  an  act  which, 
previously  to  the  statute,  ivas  latvful  or  indiffer- 
ent, is  prohibited  under  a  small  specific  penalty, 
and  where  the  soliciting  or  inducing  another 
to  do  the  act,  by  which  he  may  incur  the  penalty, 
is  held  to  be  itself  punishable." 

The  furnishing  of  liquor  to  Indians  has  never,  in 
all  of  the  experience  of  the  white  people  with  the  ab- 
origines of  America,  been  indifferent  in  its  results. 
It  is  common  knowledge  that  it  has  universally  been 
most  calamitous  in  its  consequences.  And  it  has 
never,  since  the  United  States  acquired  Alaska,  in- 
deed, never  since  1824,  been  lawful  to  furnish  the 
Indians  there  with  liquor;  of  this  we  shall  speak 
more  at  length  hereafter. 

Hence,  on  the  true  view  of  the  facts,  it  is  imma- 
terial whether  the  criterion  by  which  the  solicitation 
is  determined  to  be  criminal  or  non-criminal  be  (a) 
that  the  solicited  offense  is  a  felony  or  (b)  that  it  is  a 
malum  in  se ;  for  in  either  view  of  the  matter  the  so- 
licitation in  this  case  was  a  crime.  But  the  Court,  in 
the  Willard  case,  has  admitted  that  the  authorities 
hold  that  soliciting  the  conmiission  of  a  felony  is  a 
crime.    Of  the  law  of  solicitation  the  Court  says : 

"In  general,  it  has  been  considered  as  apply- 
ing to  cases  of  felony." 

The  Supreme  Judicial  Court  of  Massachusetts  has 
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at  no  time  adoi^ted  or  followed  the  rule  which  plain- 
tiff in  error  claims  to  extract  from  the  Willard  case 
—has  never  held  that  soliciting  the  commission  of 
crime  is  criminal  only  when  the  crime  solicited  to  be 
committed  is  malum  in  se.  Indeed  in  Com.  v.  Har- 
rington, 8  Pick.  26,  a  case  decided  l)efore  the  Willard 
case,  that  court  held  explicit!}^  that  the  defendant 
Harrington  was  guilty,  though  the  crime  which  he 
solicited  and  incited  was  only  a  misdemeanor,  the 
Court  saying, 

"it  being  at  common  law  a  misdemeanor  to  in- 
cite, aid,  or  encourage  one  to  commit  a  misde- 
meanor." 

Shaw,  C.  J.,  in  Com.  v.  Willard  approved  of  the  de- 
cision in  Com.  v.  Harrington,  and  said : 

"The  keeping  of  such  a  disorderly  house  has 
long  been  considered  a  high  and  aggravated  of- 
fense, criminal  in  itself,  tending  to  general  dis- 
order, breaches  of  the  public  peace,  and  of  com- 
mon nuisance  to  the  communitv." 

As  we  have  already  seen,  in  Com.  v.  Flagg,  135 
Mass.  545,  Norton,  C.  J.,  said  (the  case  was  decided 
in  1883)  : 

"  It  is  an  indictable  offense  at  conmion  law  for 
one  to  counsel  and  solicit  another  to  commit  a 
felony  or  other  aggravated  offense,  although  the 
solicitation  is  of  no  effect,  and  the  crime  coun- 
selled is  not  in  fact  committed." 

And,  continuing,  the  Court  said: 
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"The  first  and  second  counts  of  the  indict- 
ment in  the  case  at  bar  allege  with  sufficient  cer- 
tainty that  the  defendant  solicited  one  Thomas 
Stafford  to  burn  the  barn  of  one  Ellen  H.  Clark 
and  set  out  an  offense  at  common  law." 

Thus  the  highest  court  of  Massachusetts  has  con- 
sistently recognized  and  enforced  the  rule  for  which 
we  contend,  namely,  that  he  who  solicits  the  connnis- 
sion  of  a  felony  is  guilty  of  a  misdemeanor. 

The  other  case  relied  on  by  plaintiff  in  error  is 
State  V.  Cullins  (Kans.),  24  L.  R.  A.  212.  That  case 
holds  that  the  purchaser  of  liquor  from  one  not  au- 
thorized to  sell  it  is  not  guilty  of  aiding  and  abetting 
in  the  unlawful  sale.  In  the  first  sentence  of  the 
opinion  the  Court  thus  stated  the  legal  proposition 
involved  in  the  case : 

"The  question  in  this  case  is  whether  the  pur- 
chaser of  liquor  which  is  sold  in  violation  of  law 
is  guilty  of  unlawfully  selling  the  same;  that 
is,  whether,  by  purchasing,  he  counsels,  aids,  or 
ahets  in  the  unlawful  sale,  and  maj^  be  convicted 
in  the  same  manner  as  if  he  were  the  principal." 

And  the  Court  answered  the  question  in  the  negative. 
There  was  no  question  of  solicitation  in  the  case  and 
could  not  be  without  express  statute  because  there  is 
no  common  law  of  crimes  in  Kansas.  The  Supreme 
Court  of  Kansas  said  in  State  v.  Bowles,  79  Pac.  726, 
731: 

"There  are  no  common-law  offenses  in  this 
State,  and  there  can  be  no  convictions  in  this 
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State  except  for  such  crimes  as  are  defined  by 
statute. ' ' 

Hence  the  Cullins  case  is  in  no  respect  whatever  an 
authority  against  the  position  of  the  defendant  in 
error  in  the  present  case. 

IV. 

INDIANS  ARE  NOT  EXEMPTED  FROM  THE 
OPERATION   OF   SECTION   218   EITHER 

(A)  BECAUSE  THEY  ARE  INDIANS,  OR 

(B)  BECAUSE  THEY  ARE  WARDS  OF 
THE  GOVERNMENT,  OR  (C)  BECAUSE 
IT  WOULD  BE  IMPOLITIC  TO  HOLD 
THEM  SUBJECT  TO  ITS  OPERATION,  OR 
(D)  BECAUSE  THERE  WAS  NO  COMMON 
LAW  CRIME  OF  FURNISHING  LIQUOR 
TO  INDIANS. 

The  argument  against  holding  an  Indian  respon- 
sible for  soliciting  another  person  to  commit  a  fel- 
on}^ has  assumed  various  forms :  ( A)  that  the  Indian 
cannot  be  punished  for  a  violation  of  law  because 
he  is  an  Indian ;  (B)  that  he  ought  not  to  be  punished 
for  such  violation  because  he  is  a  ward  of  the  govern- 
ment and  should  be  indulged  and  pampered  and  ex- 
empted from  the  operation  of  penal  statutes,  and 
(C)  that  he  ought  not  to  be  punished  because  to  pun- 
ish him  for  soliciting  another  jjerson  to  give  him 
liquor  would  be  impolitic  since  so  doing  would  make 
it  impossible  to  convict  those  who  furnish  the  liquor 
to  him;  (D)  that  the  law  of  solicitation  does  not 
cover  a  solicitation  to  furnish  liquor  to  an  Indian 
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because  there  was  no  conunon  law  crime  of  furnish- 
ing liquor  to  Indians. 

We  have  answered  this  last  objection,  and  in  the 
course  of  our  examination  of  the  legal  status  of  In- 
dians in  Alaska  we  will  answer  the  others. 

A. 

INDIANS  IN  ALASKA  ARE  PUNISHABLE 
UNDER  THE  SAME  LAWS,  BY  THE  SAME 
PROCEDURE,  AND  IN  THE  SAME 
COURTS,  AS  ALL  OTHER  INHABITANTS 
OF  THAT  TERRITORY. 

The  Indians  of  Alaska  have  not  at  any  time  been 
considered  as  having  a  title  to  the  land  of  the  Ter- 
ritory in  such  a  sense  as  to  make  Alaska  "Indian 
country"  within  the  meaning  of  Section  1  of  the 
Indian  Intercourse  Act  of  June  30,  1834,  4  Stat.  L. 
729,  as  that  section  is  explained  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Bates  v. 
Clark,  95  U.  S.  204,  208,  or  within  the  amplification 
of  that  explanation  by  the  same  court  in  the  case  of 
Ex  parte  Crow  Dog,  109  U.  S.  556,  561. 

The  first  section  of  the  act  of  1834  is  as  follows: 

"Be  it  enacted,  that  all  that  part  of  the  United 
States  west  of  the  Mississippi,  and  not  within 
the  States  of  Missouri  and  Louisiana,  or  the 
Territory  of  Arkansas,  and  also  that  part  of 
the  United  States  east  of  the  Mississippi  River, 
and  not  within  any  State [,]  to  which  the  Indian 
title  has  not  been  extinguished,  for  the  purposes 
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of    this    act,    be    taken    and    deemed    Indian 
country. ' ' 

The  Supreme  Court  said  in  the  case  of  Bates  v. 
Clark,  supra  (pp.  208-209) : 

"The  simple  criterion  is  that  as  to  all  the 
lands  thus  described  it  was  Indian  country  when- 
ever the  Indian  title  had  not  been  extinguished, 
and  it  continued  to  be  Indian  country  so  long  as 
the  Indians  had  title  to  it,  and  no  longer.  As 
soon  as  they  parted  with  the  title,  it  ceased  to  be 
Indian  country,  without  any  further  act  of  Con- 
gress, unless  by  the  treaty  by  which  the  Indians 
parted  with  their  title,  or  by  some  act  of  Con- 
gress, a  different  rule  was  made  applicable  to 
the  case     .     .     . 

"It  follows  from  this  that  all  the  country  de- 
scribed by  the  act  of  1834  as  Indian  country 
remains  Indian  country  so  long  as  the  Indians 
retain  their  original  title  to  the  soil,  and  ceases 
to  be  Indian  country  whenever  they  lose  that 
title,  in  the  absence  of  any  different  provision 
by  treaty  or  by  act  of  Congress." 

And  in  Ex  parte  Crow  Dog  the  Court  said   (p. 

561): 

"In  our  opinion  that  definition  now  applies 
to  all  the  country  to  which  the  Indian  title  has 
not  been  extinguished  within  the  limits  of  the 
United  States,  even  when  not  within  a  reserva- 
tion expressly  set  apart  for  the  exclusive  occu- 
pancy of  Indians,  although  much  of  it  has  been 
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acquired  since  the  passage  of  the  act  of  1834,  and 
notwithstanding  the  formal  definition  in  that  act 
has  been  dropped  from  the  statutes,  excluding, 
however,  anj^  territory  embraced  within  the  ex- 
terior geographical  limits  of  a  State,  not  except- 
ed from  its  jurisdiction  by  treat}^  or  by  statute, 
at  the  time  of  its  admission  into  the  Union,  but 
saving,  even  in  respect  to  territory  not  thus  ex- 
cepted and  actually  in  the  exclusive  occupancy 
of  Indians,  the  authority  of  Congress  over  it, 
under  the  constitutional  power  to  regulate  com- 
merce wdth  the  Indian  tribes,  and  under  any 
treat}^  made  in  pursuance  of  it." 

Alaska  is  not  Indian  country  within  this  defini- 
tion because  the  treaty  of  cession  from  Russia  clearly 
negatives  the  idea  that  the  Indian  tribes  or  nations 
had  any  right  of  possession  or  otherwise  to  the  soil 
of  Alaska.  The  rights  of  individual  Indians  to  their 
possession  of  the  land  occupied  by  them  was  guar- 
anteed by  the  treaty,  but  it  is  apparent  that  the  tribes 
were  deemed  to  have  no  such  rights. 

The  treaty  provides : 

"His  Majesty  the  Emperor  of  all  the  Russias 
agrees  to  cede  to  the  United  States,  by  this  con- 
vention, immediately  upon  the  exchange  of  the 
ratifications  thereof,  all  the  territory  and  domin- 
ion now  possessed  by  his  said  Majesty  on  the 
continent  of  America  and  in  the  adjacent  islands 
..."     Art.  I. 

"In  the  cession    of    territorv    and  dominion 
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made  by  the  preceding  article  are  included  the 
right  of  property  in  all  public  lots  and  squares, 
vacant  lands,  and  all  public  Imildings,  fortifica- 
tions, barracks,  and  other  edifices  which  are  not 
private  individual  property."    Art.  II. 

"The  cession  of  territory  and  dominion  herein 
made  is  hereby  declared  to  he  free  and  unincum- 
bered by  any  7'eservations,  privileges,  franchises, 
grants,  or  possessions,  by  any  associated  com- 
panies, whether  corporate  or  incorporate,  Rus- 
sian or  any  other,  or  by  any  parties,  except  mere- 
ly private  individual  property  holders;  and  the 
cession  hereby  made  conveys  all  the  rights,  fran- 
chises, and  privileges  note  belofiging  to  Russia 
in  the  said  territory  or  dominion,  and  appurte- 
nances thereto."    Art.  VI. 

Thus  Russia  guaranteed  that  neither  the  Indians 
nor  any  one  else  had  any  rights  in  the  lands  of  the 
Territory  except  as  "private  individual  property 
holders"  and  the  United  States  took  the  Territor}^ 
free  from  all  rights  of  possession  or  occupancy  hy  the 
Indians  as  nations  or  tribes  and  subject  only  to  their 
rights  or  holdings  as  "private  individual  property 
holders. "  Therefore  Alaska  has  never  been  a  part  of 
the  "Indian  country."  As  was  said  by  Judge  Deady 
in,Kie  v.  United  States,  27  Fed.  Rep.  351,  354: 

"At  the  date  of  this  cession  Russia  owned  this 
country  as  completely  as  it  now  does  the  opposite 
Asiatic  shore;  and  the  right  of  the  inhabitants 
in  and  to  the  use  of  the  soil  was  such,  and  only 
such,  as  it  saw  proper  to  acknowledge  or  concede 
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to  them.  The  United  States  took  the  country  on 
the  same  footing,  agreeing  to  respect  the  private 
property  of  individuals,  and  to  make  such  regu- 
lations concerning  the  uncivilized  natives,  in- 
cluding, of  course,  their  occupation  of  the  soil, 
as  it  might  deem  best." 

Hence  the  provisions  of  Sections  2145  and  2146  of 
the  Revised  Statutes  have  never  applied  to  the  In- 
dians in  Alaska.    Those  sections  are  as  f olows : 

"Sec.  2145.  Except  as  to  crimes  the  punish- 
ment of  which  is  expressly  provided  for  in  this 
Title,  the  general  laws  of  the  United  States  as  to 
the  punishment  of  crimes  committed  in  any 
place  within  the  sole  and  exclusive  jurisdiction 
of  the  United  States,  except  the  District  of  Co- 
lumbia, shall  extend  to  the  Indian  country. 

"Sec.  2146.  The  preceding  section  shall  not 
be  construed  to  extend  to  (crimes  committed  by 
one  Indian  against  the  person  or  property  of  an- 
other Indian,  nor  to)  any  Indian  committing 
any  offense  in  the  Indian  country  who  has  been 
punished  by  the  local  law  of  the  tribe,  or  to  any 
case  where,  by  treaty  stipulations,  the  exclusive 
jurisdiction  over  such  offenses  is  or  may  be  se- 
cured to  the  Indian  tribes  respectively." 

If  these  sections  applied  to  Alaska  they  would 
clearly,  in  many  cases,  give  the  tribal  organizations, 
instead  of  the  courts,  jurisdiction  of  offenses  com- 
mitted by  Indians. 

But  as  Alaska  is  not  a  part  of  the  Indian  country 


41 

it  has  been  expressly  held  that  those  sections  of  the 
Revised  Statutes  do  not  appl}^  to  the  Indians  of 
Alaska  and  that  therefore  Alaskan  Indians  are  sub- 
ject to  the  same  penal  laws,  and  are  to  be  tried  by  the 
same  courts  and  by  the  same  procedure  as  white  men 
or  any  other  ]iersons  who  are  accused  of  crime. 

United  States  v.  Kie,  Fed.  Cas.  No.  15,528a. 
Kie  V.  United  States,  27  Fed.  Rep.  351. 

In  the  Kie  case,  supra,  the  defendant,  an  Alaskan 
Indian  living  at  Jimeau,  stabbed  and  killed  his  In- 
dian wife  because  she  had  committed  adultery.  His 
counsel  contended  that  Sections  2145  and  2146  of  the 
Revised  Statutes,  quoted  above,  applied,  that  there- 
fore the  Indian  tribe,  not  the  court,  had  jurisdiction 
of  the  defendant  and  his  crime.  Both  Judge  McAl- 
lister in  the  trial  court  and  Judge  Deady  in  the  ap- 
pellate court  held  that,  Alaska  not  being  Indian 
country,  those  sections  did  not  apply  and  that  the 
District  Court  of  Alaska  had  jurisdiction.  Judge 
Deady  said  (27  Fed.  Rep.  354)  : 

"Congress,  by  the  passage  of  the  Alaska  act 
of  1884,  has  provided  a  government  for  the 
country  without  any  reservation  or  qualification 
as  to  the  persons  or  classes  of  inhabitants  over 
'  and  upon  whom  it  shall  have  jurisdiction  and 
authority." 

Indians  are  indicted  and  tried  at  everv  term  of  the 
District  Court  of  Alaska,  First  Division.  No  ques- 
tion is  ever  raised  about  the  legality  of  these  prose- 
cutions. 
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Alaska  not  being  Indian  country  the  statutes  en- 
acted at  sundry  times  applying  to  the  Indian  country 
and  the  Indians  therein,  were  deemed  not  to  apply 
to  Alaska  and  the  Indians  therein. 

We  have  thus  established  that  the  general  laws 
relating  to  the  Indian  country  have  no  application  in 
Alaska.  But  it  is  sometimes  said  that  Alaska  is  to  be 
considered  Indian  country  for  the  purpose  of  ex- 
cluding liquor  from  the  hands  of  the  natives  there. 
It  may  be  useful,  in  this  connection,  to  ascertain  the 
exact  meaning  of  that  statement  by  tracing  the  his- 
tory of  the  Indian  liquor  law,  as  it  applies  to  Alaska ; 
and  also  to  ascertain  whether  in  any  sense  whatever 
the  Indian  is  saved  or  excepted  from  responsibility 
for  his  acts  violative  of  that  law. 

History  of  Alaska  Liquor  Law. 

The  first  ''liquor  law"  in  Alaska  was  that  provided 
by  the  treaty  with  Russia  dated  April  17,  1824,  and 
found  in  8  Stat.  L.  304.  By  the  fourth  article  of 
that  treaty  it  was  agreed  that  for  a  period  of  ten 
years  next  ensuing  the  ships  of  both  powers  might 
trade  \Adth  the  natives  of  the  northwest  coast  of 
America  (both  the  Russian  and  United  States 
coasts). 

By  the  fifth  article  it  was  provided: 

"All  spirituous  liquors,  fire-arms,  other  arms, 
powder  and  munitions  of  war  of  every  kind,  are 
always  excepted  from  this  same  commerce  per- 
mitted by  the  preceding  article,  and  the  two  pow- 
ers engage,  reciprocallj^  neither  to  sell,  nor  suf- 
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fer  them  to  be  sold  to  the  natives  by  theii-  re- 
s]3ectiYe  citizens  and  subjects,  nor  by  anj^  person 
who  may  be  under  their  authority.  It  is  likewise 
stipulated  that  this  restriction  shall  never  af- 
ford a  pretext,  nor  be  advanced,  in  any  case,  to 
authorize  either  search  or  detention  of  the  ves- 
sels, seizure  of  the  merchandise,  or,  in  fine,  any 
measures  of  constraint  whatever  towards  the 
merchants  or  the  crews  who  may  carry  on  this 
conmierce ;  the  high  contracting  powers  recipro- 
cally reserving  to  themselves  to  determine  upon 
the  penalties  to  be  incurred,  and  to  inflict  the 
punishment  in  case  of  the  contravention  of  this 
article,  by  their  respective  citizens  or  subjects." 

To  enforce  the  terms  and  spirit  of  this  fifth  article 
the  Act  of  May  19,  1828,  ch.  57,  4  Stat.  L.  276,  was 
passed,  which  provided: 

"Be  it  enacted"  etc.  "That  if  anyone,  being 
a  citizen  of  the  United  States,  or  trading  under 
their  authority,  shall,  in  contravention  of  the 
stipulations  entered  into  by  the  United  States 
with  the  Emperor  of  all  the  Russias,  by  the  fifth 
article  of  the  treaty,  signed  at  St.  Petersburg, 
on  the  seventeenth  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  twen- 
ty-four, sell,  or  cause  to  be  sold,  to  the  natives 
of  the  country  on  the  northwest  coast  of  Amer- 
ica, or  any  of  the  islands  adjacent  thereto,  any 
spirituous  liquors,  fire-arms,  or  other  amis, 
powder  or  munitions  of  war  of  any  kind,  the 
person  so  offending  shall  be  fined  in  a  sum  not 
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less  than  fifty  nor  more  than  two  hundred  dol- 
lars, or  imprisoned  not  less  than  thirty  days,  nor 
more  than  six  months." 

Alaska  was  acquired  by  the  United  States  in  1867. 
A  general  and  somewhat  loose  statute  applying  to 
intercourse  with  Alaska  was  enacted  on  July  27, 
1868  (ch.  273,  15  Stat.  L.  241)  which  later  became 
Sections  1954  and  1955,  R.  S.,  the  material  provisions 
of  which  are  as  follows: 

"Sec.  1954.  The  laws  of  the  United  States  re- 
lating to  customs,  commerce,  and  navigation  are 
extended  to  and  over  all  the  main-land,  islands, 
and  waters  of  the  territory  ceded  to  the  United 
States  by  the  Emperor  of  Russia  by  treaty  con- 
cluded at  Washington  on  the  thirtieth  day  of 
March,  anno  Domini  eighteen  hundred  and  sixty- 
seven,  so  far  as  the  same  may  be  applicable 
thereto. 

"Sec.  1955.  The  President  shall  have  power 
to  restrict  and  regulate  or  to  prohibit  the  impor- 
tation and  use  of  fire-arms,  ammunition  and  dis- 
tilled spirits  into  and  within  the  Territory  of 
Alaska,"— 

the  remainder  of  Section  1955  providing  the  penalty 
for  a  violation  of  any  order  or  regulation  the  Presi- 
dent might  make  in  the  premises. 

It  was  held  in  United  States  v.  Seveloft',  2  Sawy. 
311,  Fed.  Cas.  No.  16,256,  that  these  provisions  of  the 
Act  of  July  27, 1868,  did  not  extend  the  Indian  Inter- 
course Act  of  1834   to   Alaska.     In   order  that  the 
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Indians  of  Alaska  might  be  placed  on  the  same  foot- 
ing as  the  Indians  in  the  Indian  country  as  regards 
the  introduction  of  liquor,  Congress  by  express  en- 
actment, Act  of  March  3,  1873,  17  Stat.  L.  530,  ex- 
tended Sections  20  and  21  of  the  Intercourse  Act  of 
1834  to  Alaska.  Those  sections  relate  to  the  intro- 
duction of  liquor  into  the  Indian  country,  and  became 
Sections  2139,  2140  and  2141  of  the  Revised  Statutes. 

Hence  the  only  parts  of  the  Indian  Intercourse 
Law  which  have  ever  been  operative  in  Alaska  are 
Sections  20  and  21  thereof.  It  therefore  is  sometimes 
stated  that  as  to  the  introduction  of  spirituous  liquor 
into  Alaska  that  Territory  is  "Indian  coimtry." 

United  States  v.  Sevelofe,  Fed.  Cas.  No.  16,252. 

Water  v.  Campbell,  Fed.  Cas.  No.  17,264. 

In  re  Carr,  Fed.  Cas.  No.  2,432. 

United  States  v.  Stevens,  12  Fed.  Rep.  52. 

14  Opinions  Attorneys  General  327. 

But  in  no  other  respect  is  it  so— and  in  this  respect 
only  by  figure  of  speech,  because,  as  we  have  seen, 
it  does  not  answer  the  definition  of  Section  1  of  the 
Act  of  1834  or  the  explanation  or  amplification  there- 
of by  the  Supreme  Court  of  the  United  States.  As 
Attorney  General  Devens  said  (16  Opinions  Attor- 
ney's General  142)  : 

"In  the  opinion  of  my  predecessor,  Attorney- 
General  Williams,  of  November  13,  1873,  in  an- 
swer to  the  inquiry  whether  the  Territory'  of 
Alaska  was  embraced  within  the  term  'Indian 
country,'  he  holds  that   as   to   these  provisions 
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Alaska  is  to  be  regarded  as  Indian  country ;  but 
it  will  be  observed  that  he  limits  his  opinion  to 
these  two  sections,  and  does  not  hold  that  in  the 
general  use  of  the  term  Alaska  is  to  be  treated 
as  Indian  country,  and  be  subjected  to  all  the 
laws  which  have  been  made  in  relation  to  such 
country     .     .     . 

"Alaska  cannot  be  considered  merely  as  an 
Indian  country.  It  is  inhabited  to  a  limited  ex- 
tent by  white  persons,  whose  rights,  property, 
and  religion,  which  were  guaranteed  by  the 
treaty  between  the  United  States  and  Russia, 
should  be  protected  by  the  United  States,  and 
the  whole  Territory  cannot  be  subjected  to  the 
rules  applied  to  Indian  country,  unless,  at  least, 
Congress  should  expressly  render  it  subject  to 
them." 

Of  course  Congress  could  have  enacted,  after  its 
acquisition  of  Alaska,  that  the  Territory  should  be 
considered  as  Indian  country  and  subject  to  all  the 
provisions  of  the  Indian  Intercourse  Act  of  1834  and 
the  amendments  and  supplements  thereto.  But  Con- 
gress has  seen  fit  not  to  do  so ;  it  has  seen  fit  to  extend 
only  said  Sections  20  and  21. 

In  United  States  v.  Seveloff,  supra,  Judge  Deady 
says: 

"The  district  attorney  maintained  that  Alas- 
ka is  a  part  of  the  Indian  country,  because  it  is 
inhabited  by  Indians,  and  because  the  act  de- 
fining the  Indian  country,  and  regulating  trade 
and  intercourse  with  the  Indians,  and  all  other 
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acts  not  locally  inapplicable,  were  extended  over 
the  coimtr}^  proprio  vigore,  as  soon  as  it  was  ac- 
quired from  Russia." 

And  the  court  answered  that  argument  by  saying : 

'*  'The  Indian  country,'  within  the  meaning  of 
the  statute,  making  it  a  crime  to  introduce  spir- 
ituous liquors  therein,  is  only  that  portion  of 
the  United  States  or  its  territories,  which  has 
been  declared  to  be  such  by  an  act  of  Congress. 
Because  a  country  is  inhabited  or  owned  in 
whole  or  in  part  by  Indians,  it  is  not  therefore 
an  Indian  country,  within  the  purview  of  the 
trade  and  intercourse  acts." 

In  short  Alaska  never  became  Indian  country  by 
force  of  the  definition  thereof  in  the  Intercourse  Act 
of  1834,  or  by  force  of  the  interpretation  of  that 
definition  by  the  Supreme  Court,  or  by  force  of  any 
act  of  Congress  enacted  for  that  purpose,  except  only 
that  Sections  20  and  21  of  the  law  of  1834  were  ex- 
tended to  Alaska  by  the  act  of  1873. 

Thus  the  law  stood  until  the  enactment  of  the 
statute  of  May  17,  1884,  ch.  53,  23  Stat.  L.  24,  organ- 
izing the  territorial  government.  This  organic  act 
provided,  among  other  things  (Sec.  14)  : 

"That  the  provisions  of  chapter  three,  title 
twenty-three,  of  the  Revised  Statutes  of  the 
United  States,  relating  to  the  unorganized  Ter- 
ritory of  Alaska,  shall  remain  in  full  force,  ex- 
cept as  herein  specially  otherwise  provided ;  and 
the  importation,  manufacture,  and  sale  of  in- 


48 

toxieating  liquors  in  said  district  except  for 
medicinal,  mechanical  and  scientific  purposes  is 
hereby  prohibited  under  the  penalties  which  are 
provided  in  section  nineteen  hundred  and  fifty- 
five  of  the  Revised  Statutes  for  the  wrongful 
importation  of  distilled  spirits.  And  the  Presi- 
dent of  the  United  States  shall  make  such  regu- 
lations as  are  necessary  to  carry  out  the  pro- 
visions of  this  section." 

Sections  1954  and  1955,  above  quoted,  are  the  first 
two  sections  of  said  chapter  three,  title  twenty-three, 
Rev.  St.  We  need  not  refer  further  to  Section  1954 
since  it  has  been  held  not  to  be  in  pari  materia  with 
the  other  sections  mentioned. 

United  States  v.  Seveloff,  Fed.  Cas.  No.  16,252. 

The  law  of  1884,  in  absolutely  prohibiting  the  im- 
portation, manufacture  and  sale  of  intoxicating 
liquors  in  Alaska,  except  for  medicinal,  etc.,  pur- 
poses, took  from  the  President  the  power  to  exercise 
any  discretion  in  the  matter  which  the  law  of  1868 
gave  to  him.  Thus  from  1873  till  the  adoption  of  the 
Penal  Code  in  1899,  Sections  20  and  21  of  the  Indian 
Intercourse  Act  of  1834  and  also  the  law  of  1868 
were  in  force  in  Alaska,  modified  after  1884  by  the 
provision  regarding  introducing  liquors  for  medic- 
inal, etc.,  purposes. 

On  March  3,  1899,  the  Penal  Code  was  enacted; 
Section  142  thereof  was  as  follows: 

"That  if  any  person  shall,  Avithout  the  au- 
thority of  the  United  States,  or  some  authorized 
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officer  thereof,  sell,  barter,  or  give  to  any  In- 
dian or  halfbreed  who  lives  and  associates  with 
Indians  any  firearms  or  ammunition  therefor 
whatever,  or  any  spirituous,  malt,  or  vinous 
liquor,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  county 
jail  not  less  than  two  months  nor  more  than  six 
months,  or  by  fine  not  less  than  one  nor  more 
than  five  hundred  dollars.  That  the  term  'In- 
dian' in  this  Act  shall  be  so  construed  as  to  in- 
clude the  aboriginal  races  inhabiting  Alaska 
when  annexed  to  the  United  States,  and  their 
descendants  of  the  whole  or  half  blood.  Section 
nineteen  hundred  and  fifty-five  of  the  Revised 
Statutes  of  the  United  States,  and  all  that  part 
of  section  fourteen  of  'An  Act  providing  a  civil 
government  for  Alaska,'  approved  May  seven- 
teenth, eighteen  hundred  and  eighty-four,  after 
the  word  'provided,'  is  hereby  repealed." 

This  section  of  the  Code  has  uniformly  been  con- 
sidered and  treated  as  superseding  said  Sections 
2139,  2140  and  2141  (which  are  the  old  Sections  20 
and  21  of  the  Indian  Intercourse  Act  of  1834)  ;  it  is 
so  considered  because,  covering  the  same  general 
subject-matter,  it  effects  a  repeal  by  implication.  It 
expressly  repeals  Section  1955  (w^hich  is  that  part  of 
the  law  of  1868  which  empowered  the  President  to 
restrict,  regulate  or  to  prohibit  the  importation  and 
use  of  fire-arms,  ammunition  and  distilled  spirits  in- 
to and  within  Alaska,— and  which  had  already  been 
repealed  by  implication  by  the  Act  of  1884). 
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Then  by  Act  of  Februaiy  6,  1909,  Section  142  was 
amended  by  striking  out  the  reference  to  fire-arms 
and  ammunition,  by  making  the  furnishing  of  liquor 
to  Indians  a  felonj^  instead  of  a  misdemeanor,  and 
by  excepting  Indians  who  have  become  citizens  from 
the  purview  of  the  section. 

Hence  so  far  as  the  legal  liabilit.y  of  an  Indian  who 
furnishes  liquor  to  another  Indian  in  Alaska  is  con- 
cerned, there  has  not  at  any  time  been  one  iota  of 
difference  between  him  and  a  white  man  who  com- 
mitted the  same  offense.  Then  why  should  there  ])e 
any  difference  when,  instead  of  furnishing  another 
Indian  with  liquor,  he  solicits  some  other  person  to 
do  sof  Alaska  has  not  at  any  time  been  Indian 
country  in  such  a  sense  that  an  Indian  offender  was 
to  be  tried  there  by  the  Indian  tribunals.  The  na- 
tives there  have  at  all  times  been  amenable  for  their 
crimes  to  the  white  man's  courts  exclusively.  Such 
is  the  law  and  such  has  been  the  miiversal  practice 
in  Alaska. 

"Liquor,"  "Fire- Arms"  and  "Ammunition"  Are 
Associated  Words. 

We  have  seen  that  the  treaty  of  1824  with  Russia 
prohibited  the  introduction  into  Alaska  of  "all  spir- 
ituous liquors,  fire-arms,  other  arms,  powder,  and 
munitions  of  war  of  every  kind";  that  the  Act  of 
1828  passed  to  make  the  prohibition  effectual  used 
exactly  the  same  language ;  that  the  Act  of  1868  gave 
the  President  "power  to  restrict  and  regulate  or  to 
prohibit  the  use   of  fire-arms,   ammunition  and  dis- 
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tilled  spirits  into  and  within  the  Territory  of  Alas- 
ka"; and  that  Section  142  of  the  Code  as  originally 
enacted  in  1899  had  the  same  general  terms  in  it.  It 
was  not  nntil  1909  that  the  reference  to  fire-arms 
and  ammunition  was  omitted.  Hence  from  1824  to 
1909  it  had  been  the  policy  of  Russia  and  the  United 
States  to  keep  the  natives  of  Alaska  from  having 
fire-arms  and  munitions  of  war  as  well  as  from  hav- 
ing liquor. 

Was  this  provision  regarding  fire-arms  and  am- 
munition "for  the  protection  of  the  Indian  against 
the  white  man,"  to  use  the  phrase  of  plaintiff  in  er- 
ror's brief?  Was  Congress  afraid  that  the  white 
man  would  shoot  the  Indians  f  Or  was  it  to  keep  the 
Indians  from  acquiring  the  means  of  killing  one  an- 
other and  the  white  people  ?  Clearly,  it  was  the  latter. 
If  that  be  true  then  why  should  it  be  argued  that  the 
exclusion  of  distilled  spirits  is  on  a  different  footing  ? 
In  the  Statutes  the  three  are  associate  terms— "fire- 
arms, ammunition  and  distilled  spirits."  It  is  rea- 
sonable to  conclude  that  they  were  all  linked  to  carry 
out  the  same  general  policy.  It  was  a  fact  well 
learned  by  Congress  and  the  country  at  large  that 
not  only  are  fire-arms  and  ammunition  in  the  hands 
of  Indians  dangerous  to  the  whites,  but  that  whiskey 
and  Indians  are  a  combination  still  more  dangerous 
to  the  whites  with  whom  the  Indians  associate.  The 
same  policy,  therefore,  undoubtedly  prompted  the 
exclusion  of  distilled  spirits  as  that  which  inspired 
the  exclusion  of  fire-arms  and  ammunition— the 
policy  of  protecting,  first,  the  whites  against  the  In- 
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dians  and,  secondly,  the  Indians  against  their  own 
worse  nature — the  policy  of  protecting  the  whole 
mixed  society  of  whites  and  Indians. 

B. 

MEANING  OF  THE  STATEMENT  THAT  IN- 
DIANS ABE  WARDS  OF  THE  GOVERN- 
MENT -  THE  REAL  POLICY  OF  THE 
GOVERNMENT  STATED. 
It  has  frequently  been  said  that  the  Indians  are 
wards  of  the  government,  and  approi:)riately.  But 
by  that  it  was  meant  that  the  government  should  not 
take  any  unfair  advantage  of  them,  should  faithfully 
perform  its  treaty  and  other  understandings  with 
them,  should  duly  guard  and  protect  them,  and 
should  in  all  things  act  in  as  conscientious  a  manner 
towards  them  as  a  guardian  should  toward  his  ward. 
It  was  not  intended  by  that  expression  to  declare 
that  for  their  crimes  Indians  should  receive  no  pun- 
ishment ;  to  say  they  are  wards  of  the  government  is 
not  to  declare  that  Indians  have  carte  blanche  to 
commit  any  and  all  crimes,  or  any  crime  at  all,  with 
impunity.  If  they  are  in  a  state  of  pupilage,  if  we 
are  responsible  for  their  good  behavior,  one  of  the 
best  ways  to  secure  their  welfare  and  virtue  is  to 
punish  them  for  their  crimes.  And  this  has  been 
the  policy  adopted  by  the  government. 

It  may  be  useful  in  this  connection  to  trace  the 
liability  of  Indians  to  punishment  for  their  crimes, 
with  particular  reference  to  their  liability  to  such 
punishment  for  violations  of  the  law  against  furnish- 
ing liquor  to  other  Indians  in  the  Indian  country. 
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History  of  Federal  Indian  Liquor  Law— Liability 
OF  Indians  Thereunder. 

The  Indian  Intercourse  Act  of  March  30,  1802,  ch, 
13,  Sec.  21,  2  Stat.  L.  139,  was  as  follows: 

"Sec.  21.  And  be  it  further  enacted.  That 
the  President  of  the  United  States  be  authorized 
to  take  such  measures  from  time  to  time,  as  to 
him  may  appear  expedient  to  prevent  or  re- 
strain the  vending  or  distributing  of  spirituous 
liquors  among  all  or  an}^  of  the  said  Indian 
tribes,  an}'  thing  herein  contained  to  the  con- 
trary thereof  notwithstanding. " 

Then  by  Act  of  March  3,  1817,  ch.  92,  3  Stat.  L. 
383,  Congress  clearly  expressed  the  intention  to  sub- 
ject Indians  to  punishment  for  any  crime  they  might 
commit,  and  provided  that  unless  treaties  forbade 
or  the  crimes  were  against  Indians  (and,  therefore, 
punishable  by  the  Indian  tribes  themselves)  the  of- 
fender should  be  punished  like  other  crminals.  The 
act  provided: 

"Be  it  enacted"  etc.  "That  if  any  Indian,  or 
other  person  or  persons,  shall,  within  the  United 
States,  and  within  any  town,  district,  or  terri- 
tory, belonging  to  anv  nation  or  nations,  tribe 
.  or  tribes,  of  Indians,  commit  any  crime,  offense, 
or  misdemeanor,  which,  if  committed  in  any 
place  or  district  of  country  under  the  sole 
and  exclusive  jurisdiction  of  the  United 
States,  would,  by  the  laws  of  the  United 
States,  be  punished  with  death,  or  any  other 
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punishment,  every  such  offender,  on  being 
thereof  convicted,  shall  suffer  the  like  punish- 
ment as  is  provided  by  the  laws  of  the  United 
States  for  the  like  offenses,  if  conuiiitted  within 
any  place  or  district  or  country  under  the  sole 
and  exclusive  jurisdiction  of  the  United  States. 

"Sec.  2.  And  be  it  further  enacted,  That  the 
superior  court  in  each  of  the  territorial  dis- 
tricts, and  the  circuit  court  and  other  courts  of 
the  United  States,  of  similar  jurisdiction  in 
criminal  causes  .  .  .  shall  have,  and  are 
hereby  invested  with,  full  power  and  authority 
to  hear,  try,  and  punish^  all  crnnes,  offenses,  and 
misdemeanors,  against  this  act;  .  .  .  Pro- 
vided, That  nothing  in  this  act  shall  be  so  con- 
strued as  to  affect  any  treaty  now  in  force  be- 
tween the  United  States  and  any  Indian  nation, 
or  to  extend  to  any  offense  committed  by  one 
Indian  against  another,  within  any  Indian 
boundary." 

The  act  of  July  9,  1832,  ch.  174,  4  Stat.  L.  564, 
makes  no  discrimination  in  favor  of  Indians  who  give 
liquor  to  other  Indians.    Section  4  reads  as  follows : 

"And  be  it  further  enacted.  That  no  ardent 
spirits  shall  be  hereafter  introduced,  under  any 
pretense,  into  the  Indian  country." 

The  Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  729, 
covers  Indian  offenders  as  well  as  white  offenders. 
It  provides : 


"Sec.  20.    And  be  it  further  enacted,  That  if 
any  person  shall  sell,  exchange,  or  give,  barter, 
or  dispose  of,  any  spirituous  liquors  or  wine  to 
an  Indian  (in  the  Indian  country),  such  person 
shall  forfeit  and  pay  the  sum  of  five  hundred  dol- 
lars; and  if  any  person  shall  introduce,  or  at- 
tempt to   introduce,   any   spirituous   liquor   or 
wine  into  the  Indian  country,  except  such  sup- 
plies as  shall  be  necessary  for  the  officers  of  the 
United  States  and  troops  of  the  service,  under 
the  direction  of  the  War  Department,  such  per- 
son shall  forfeit  and  pay  a  sum  not  exceeding 
three  hundred  dollars;  and  if  any  superintend- 
ent of  Indian  affairs,  Indian  agent,  or  sub-agent, 
or  commanding  officer  of  a  military  post,  has 
reason  to  suspect,  or  is  informed,  that  any  white 
person  or  Indian  is  about  to  introduce,  or  has 
introduced,  any  spirituous  liquor  or  wine  into 
the  Indian  countrv,  in  violation  of  the  provis- 
ions of  this  section,  it  shall  be  lawful  for  such 
superintendent,  Indian  agent,  or  sub-agent,  or 
military  officer,  agreeably  to  such  regulations  as 
may  be  established    by    the    President  of  the 
United  States,  to  cause  the  boats,  stores,  pack- 
ages, and  jjlaces  of  deposit  of  such  person  to  be 
searched,  and  if  any  spirituous  liquor  or  wine  is 
found,  the  goods,  boats,  packages,  and  peltries 
of  such  person  shall  be  seized  and  delivered  to 
the  proper  officer,  and  shall  be  proceeded  against 
by  libel  in  the  proper  court,  and  forfeited,  one- 
half  to  the  use  of  the  informer,  and  the  other 
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half  to  the  use  of  the  United  States ;  and  if  such 
person  is  a  trader,  his  license  shall  be  revoked 
and  his  bond  put  in  suit.  And  it  shall  moreover 
be  lawful  for  any  person,  in  the  service  of  the 
United  States,  or  for  any  Indian,  to  take  and 
destroy  any  ardent  spirits  or  wine  found  in  the 
Indian  country,  excepting  military  supplies  as 
mentioned  in  this  section." 

The  expression  "any  person"  includes  Indians. 

United  States  v.  Miller,  105  Fed.  Rep.  944. 
United  States  v.  Shaw-Mux,  2  Sawy.  364,  Fed. 

Cas.  No.  16,268. 
United  States  v.  Tom,  1  Ore.  27. 

The  Act  of  March  3,  1847,  ch.  66,  9  Stat.  L.  203, 
amended  section  twenty  of  the  Act  of  1834  by  making 
it  a  felony  to  furnish  liquor  to  Indians  in  the  Indian 
country  or  to  introduce  liquor  into  said  country. 

Hence  throughout  this  legislation  it  is  clear  that 
Congress  intended  that  Indians  who  furnished  liquor 
to  other  Indians  should  be  subject  to  punishment. 

Such  was  the  policy  of  the  government  until  March 
27,  1854,  when  Congress  enacted  (ch.  26,  Sec.  3,  10 
Stat.  L.  270)  that  nothing  contained  in  section  twenty 
of  the  Act  of  1834  "which  provides  for  the  punish- 
ment of  offenses  therein  specified,  shall  be  construed 
to  extend  to  any  Indian  committing  said  offenses  in 
the  Indian  countr}^"  But  in  the  revision  and  re- 
enactment  of  said  section  twenty  of  the  law  of  1834 
in  the  Acts  of  1862,  12  Stat.  L.  339,  and  1864,  13  Stat. 
L.  29,  Indians  were  again  made  punishable  for  fur- 
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nishing  liquor  to  other  Indians.  That  status  of  the 
law  continued  to  the  adoption  of  the  Revised  Statutes 
in  which  the  revisers  inserted  in  Section  21)^9,  the 
words  "except  an  Indian,  in  the  Indian  country," 
thus  again  maldng  dispunishable  the  Indian  dispens- 
er of  liquor  to  his  fellow-Indian.  But  the  words  so 
inserted  by  the  reviser  apparently  were  not  noticed 
by  Congress  at  the  time  of  the  adoption  of  the  Re- 
vised Statutes  for  by  Act  of  February  27,  1877,  ch. 
69,  19  Stat.  L.  244,  the  words  "except  an  Indian,  in 
the  Indian  country"  were  stricken  from  Section 
2139  and  ever  since  then  the  Indian,  like  the  white 
man,  has  been  punishable  if  he  furnished  liquor  to 
Indians.  Hence  during  all  the  time  from  1802  to 
this  day,  except  a  total  of  about  ten  years,  the  Indian 
who  furnished  liquor  to  another  Indian  in  the  Indian 
country  has  been  punishable  for  so  domg.  And  he 
has  repeatedly  been  held  so  to  be  punishable. 

United  States  v.  Miller,  supra. 
United  States  v.  Shaw-Mux,  supra. 
United  States  v.  Tom,  supra. 

C. 

THE    ARGUMENT    FROM    IMPOLICY    AND 

INCONVENIENCE    IS     SPECIOUS    AND 
PROVES  TOO  MUCH. 

In  probably  fifty  per  cent  of  the  cases  of  furnish- 
ing liquor  to  Indians  the  seller  makes  the  first  ad- 
vances, and  holding  Indians  liable  for  soliciting  in- 
fractions of  the  law  against  furnishing  them  with 
liquor  would  not  affect  such  cases  at  all.    But  very, 
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very  often,  as  is  well  known  to  all  Alaskans,  the  In- 
dian openly  solicits  a  non-Indian  to  furnish  him 
liquor.  Sometimes  the  request  is  refused.  Should 
not  that  Indian  be  punished  for  solicitation?  In 
many  cases  the  request  is  granted,  but  usually— in- 
deed, in  a  large  majority  of  the  cases— the  man  him- 
self who  grants  the  request  is  drunk  at  the  time. 
The  Indian,  with  the  cunning  and  shrewdness  char- 
acteristic of  the  race,  sees  that  the  white  man  is 
maudlin  drunk  and  takes  advantage  of  the  opj^or- 
tunit}^  to  persuade  the  latter  to  procure  him  liquor. 
Should  not  such  an  Indian  be  punished  ?  Should  all 
the  punishment  fall  on  the  white  man  and  should 
the  Indian  be  wholly  exempted  from  punishment  for 
soliciting  the  commission  of  the  crime?  Should  the 
white  man  be  branded  as  a  felon  and  punished  by 
imprisonment  in  the  penitentiary  for  a  term  of  two 
years,  and  the  Indian  escape  entirely  the  compara- 
tively light  punishment  for  the  misdemeanor  of 
soliciting  ? 

The  argument  of  impolicy  derived  from  the  in- 
convenience that  may  attend  obtaining  convictions 
against  those  who  furnish  liquor  to  Indians,  is 
specious.  It  is  argued  that  if  the  Indian  who  solicits 
and  incites  should  be  liable  to  conviction  it  will  be 
impossible  to  convict  the  white  man  who  furnishes 
him  with  liquor  because  the  Indian  can  claim  exemp- 
tion from  testifying,  as  to  testify  would  criminate 
himself.  Now  in  the  first  place,  no  prosecutor  ever 
thinks  of  trying  to  convict  on  the  testimony  of  the 
Indian  alone  who  obtained  the  liquor,  unless  there 
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were  several  Indians  in  the  party.  In  the  second 
place,  the  same  argument  would  apply  in  multitudes 
of  other  cases  in  which,  nevertheless,  criminal  lia- 
bilit\"  exists;  for  example,  when  a  bribe  is  given  by 
one  and  received  by  another  the  testimony  of  either 
against  the  other  may  be  used,  but  this  fact  does  not 
furnish  a  valid  argument  why  either  the  one  or  the 
other  should  be  legally  dispimishable ;  so  in  cases  of 
conspiracy,  and  many  other  offenses— in  fact  in  all 
cases  where  two  or  more  persons  are  engaged  in  the 
connnission  of  crime,  either  as  principals  or 
accessories. 

RECAPITULATION. 

We  submit,  therefore,  that  the  following  proposi- 
tions are  incontrovertible: 

(1)  At  the  common  law  it  was  a  misdemeanor  to 
incite  and  solicit  the  commission  of  any  felony. 

(2)  It  made  no  difference  whether  the  crime  so- 
licited to  be  committed  was  a  felony  at  the  common 
law  or  by  statute. 

(3)  Section  218  of  the  Penal  Code  of  Alaska  ex- 
tends to  Alaska  the  common  law  of  crimes  as  that 
common  law  is  adopted  and  understood  in  the  United 
States,  except  so  far  as  the  Penal  Code  itself  has 
prescribed  the  law  of  crimes. 

(4)  The  common  law,  as  adopted  and  understood 
in  the  United  States,  makes  it  a  misdemeanor  to  so- 
licit the  commission  of  any  felony,— either  a  common 
law  or  a  statutory  felony. 
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(5)  The  Penal  Code  of  Alaska  has  made  no  other 
or  different  provision  on  the  subject  of  solicitation 
to  commit  crime. 

(6)  Section  218  of  the  Penal  Code  of  Alaska 
therefore  makes  it  a  misdemeanor  to  solicit  a  person 
in  Alaska  to  furnish  to  any  Indian  there  any  intoxi- 
cating liquor. 

(7)  Alaska  is  not  Indian  country  except  for  the 
13urpose  of  preventing  trafficking  there  in  liquor 
with  the  Indians,  and  Indians  in  Alaska  are  uni- 
formly responsible  to  the  courts  for  all  crimes  com- 
mitted by  them  exactly  the  same  as  are  white  people. 

(8)  Even  in  the  Indian  country  of  continental 
United  States  the  Indians  have  uniformlv,  except 
for  a  period  of  about  ten  years,  been  held  liable  to 
the  courts  for  furnishing  liquor  to  other  Indians  and 
for  introducing  or  attempting  to  introduce  it  into 
the  Indian  country.  And  at  all  times  Indians  so- 
liciting the  commission  of  crime  in  the  Indian 
country  were  liable  to  the  courts  therefor  in  every 
jurisdiction  to  which  the  common  law  extended;  for 
such  solicitation  is  not  a  crime  against  another  In- 
dian but  is  a  crime  against  the  public. 

(9)  The  treaty  of  1824  with  Russia  and  all  subse- 
quent legislation  proves  that  the  prohibition  of  all 
liquor  trafficking  with  Indians  in  Alaska  was  made 
fully  as  much  to  protect  the  white  man  as  to  protect 
the  Indian— indeed,  the  coupling  of  the  terms  *' spir- 
ituous liquor,"  "fire-arms,"  and  "ammunition," 
clearly    indicates    that    the    prohibition    was    pri- 
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marily  for  the  benefit  of  the  white  man  and  only 
secondarily  for  the  benefit  of  the  Indian. 

(10)  Neither  policy  nor  charity  requires  or  per- 
mits that  the  Indian  be  exempted  from  liability  to 
the  courts  for  the  crime  of  soliciting  the  commission 
of  the  felony  of  furnishing  liquor  to  an  Indian. 

(11)  Finally,  when  Dan  Lott  solicited  Ford  to 
furnish  intoxicating  liquor  to  him,  Lott,  he  was 
guilty  of  the  misdemeanor  of  soliciting  the  commis- 
sion of  a  felony. 

Respectfully  submitted, 

ROY  V.  NYE, 

Assistant  United  States  Attorney, 
Territory  of  Alaska,  First  Division. 
Attorney  for  Defendant  in  Error. 
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APPENDIX     A. 

In  the  District  Court  for  the  District  of  Alaska 
Division  Number  One  at  Ketchikan. 

No.  264-KB. 
UNITED  STATES  OF  AMERICA, 

vs. 
DAN  LOTT,  Defendant. 

No.  270-KB. 
UNITED  STATES  OF  AMERICA, 

vs. 
PETER  JONES,  Defendant. 

DECISION  OVERRULING  DEMURRER. 

JOHN  RUSTGARD,  United  States  Attorney, 

for  the  Government; 
KAZIS  KRAUCZUNAS,  Esq.,  for  the  Defend- 
ants; 
LYONS,  District  Judge: 

Seven  thirty  p.  m..  May  9,  1912. 
Court : 

Section  218  of  the  Penal  Code  for  the  District  of 
Alaska  provides: 

"The  Common  Law  of  England  as  adopted  and 
understood  in  the  United  States  shall  be  in  force 
in  said  District,  except  as  modified  in  this  Act." 

It  is  contended  on  the  part  of  the  government  that 
that  section  extends  all  of  the  common  law  relating  to 
crimes  to  the  District  of  Alaska  except  as  the  same 
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is  modified  by  the  Penal  Code  for  the  District  of 
Alaska,  that  is,  wherever  the  Code  speaks  it  super- 
sedes the  oonion  law,  but  when  it  is  silent  regarding 
any  act  that  was  made  criminal  at  common  law  such 
act  is  made  criminal  in  Alaska  by  virtue  of  the  ex- 
tension of  the  common  law  to  Alaska  as  provided  in 
the  section  last  quoted. 

The  defendant  contends  that  Section  218  merely 
extends  the  common  law  to  Alaska  as  an  aid  in  con- 
struing the  statutory  law;  that  the  only  purpose  of 
Section  218  is  to  extend  the  common  law  rule  of  in- 
terpretation to  the  District  of  Alaska. 

If  the  defendant's  contention  be  tenable  it  would 
seem  that  Section  218  is  superfluous,  for  in  the  con- 
struction of  statutory  law  or  in  the  ascertainment 
of  the  meaning  of  any  of  the  terms  employed  the 
court  would  look  to  the  common  law  as  the  same 
has  been  construed  by  the  courts  without  the  com- 
mon law  actually  being  extended  by  specific  legisla- 
tion. The  rules  of  interpretation  which  would  be 
followed  by  the  court  in  any  event  would  be  the 
rules  adopted  and  adhered  to  by  the  English  and  the 
American  courts.  The  original  growth  and  meaning 
of  the  law  and  its  terms  must  be  ascertained  where 
any  doubt  exists,  by  considering  the  original  history 
and  growth  of  the  provisions  of  the  statute  as  well 
as  the  language  used  by  the  legislature.  In  order, 
therefore,  to  give  full  force  and  effect  to  Section  218 
it  must  be  construed  to  extend  the  common  law  of 
England  as  adopted  and  understood  in  the  United 
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States,  except  where  the  same  is  modified  by  statu- 
tory enactment,  to  the  District  of  Alaska. 

The  defendant  further  contends  that  the  com- 
plaint does  not  charge  a  crime  at  common  law  for 
the  reason  that  it  is  not  a  crime  to  solicit  or  incite 
another  to  commit  an  offense  similar  to  that  of  sell- 
ing or  giving  intixocating  liquor  to  natives,  and 
counsel  for  the  defendant  has  cited  many  cases  to 
sustain  his  position  which  from  a  superficial  con- 
sideration apparently  support  his  position.  It  is  not 
a  crime  at  common  law  to  incite  another  to  commit 
a  misdemeanor  and  some  courts  have  held  that  it  is 
not  a  crime  at  common  law  to  incite  another  to  com- 
mit an  offense  which  was  not  a  felony  at  common 
law  although  it  may  have  been  made  a  felony  by  stat- 
ute, and  some  courts  have  taken  the  position  that 
the  question  as  to  whether  the  crime  which  the  de- 
fendant solicits  another  to  connnit  would  be  a  felony 
or  a  misdemeanor  is  not  material  but  whether  such 
crime  is  one  that  is  considered  malum  in  se  or  malum 
prohihifum ;  but  it  seems  to  the  Court  that  the  better 
rule  is  the  one  which  holds  that  whoever  incites  an- 
other to  conmiit  a  felony  is  guilty  of  an  offense  re- 
gardless of  whether  or  not  the  same  has  been  recog- 
nized as  a  felony  by  common  law  or  whether  the  same 
is  made  a  felony  by  statute.  The  Congress  of  the 
United  States  has  seen  fit  to  make  selling  or  giving 
intoxicating  liquor  to  natives  a  felony.  It  is,  there- 
fore, in  the  eyes  of  the  legislature  a  serious  offense 
and  while  the  same  might  not  have  been  considered 
malum,  in  se  at  one  time,    the    evil    which  resulted 
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from  an  iinrestrietcd  sale  of  liquor  to  Indians  was 
recognized  by  Congress  many  years  ago;  and  while 
at  one  time  the  same  was  declared  to  be  merely  a 
misdemeanor,  the  character  of  the  offense  and  the 
dangerous  consequences  resulting  therefrom  caused 
the  legislature  to  declare  such  an  act  to  be  a  felony. 
If  the  legislature  has  deemed  such  an  act  to  be  suf- 
ticientl.y  serious  and  heinous  as  to  make  the  same  a 
felony,  why  should  the  Court  treat  it  lightly  and 
regard  it  as  a  trivial  offense  and,  therefore,  hold  that 
the  inciting  or  soliciting  one  to  conmiit  the  same  is 
not  a  crime  although  the  inciting  and  soliciting  of 
one  to  commit  a  crime  much  less  dangerous  to  so- 
ciety should  be  considered  an  infraction  of  the  law. 
It  would  appear,  therefore,  that  the  courts  should 
rely  on  the  legislature  to  say  what  are  serious  of- 
fenses and  not  to  have  recourse  to  the  ancient  com- 
mon law  to  determine  what  was  at  one  time  consid- 
ered malum  in  se  or  malum  proJiibition. 

For  these  reasons  it  is  believed  that  the  complaint 
states  a  crime  under  the  laws  of  the  District  of  Alas- 
ka and  the  demurrer  is  therefore  overruled. 


Jf.l^ 


